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1. INTRODUCTION

1.1 This Settlement Agreement (the “Settlement Agreement”) is entered into by and
between Shefa LMV Inc. (“Shefa”) and Mulia, Inc. (“Settling Defendant®), wrth Shefa and
Settlmg- Defendant each individually referred to as a “Party,” and collectrvely as the “Parties.”

1.2 The products covered by this Settlement Agreement are ceramic tile products

- manufactured, distributed, and/or sold by Settling Defendant that contain lead and/or lead

compounds (“Lead” or “Pb”), including, but not limited to, the Mulia White Subway - Glossy
 tile with an identification number of SKU: D8A-01906-JX (the “Covered Products”)
+ 13 Lead and lead compounds are hereinafter referred to as the “Lrsted Chemrcals ?
14  Onor about March 30, 2016 and again on June 10, 2016, Shefa marled a 60-Day | -
Notice of Vlolanon pursuant to Proposition 65 (The Safe Drinking Water and Toxrc |
Enforcement Act of 1986, Health & Safety Code §§ 25249.5, et seq ) to Settling Defendant the )
Cahforma Attorney General, the District Attorneys of every County in the State of Cahfomra, .
and the City Attorneys for every C1ty in the State of Cahforrua wrth a populatron greater than
750,000. S S T '
1.5 - On March 29, 2017 Shefa filed the Cornplamt in the mstant actlon |
1.6 Shefa alleges that the 60-Day Notice of Vlolatlon alleged violations of
Proposition 65 with respect to exposure to the Listed Chemicals when consumers cut or grind the
Covered Products sold, distributed and/or manufactured by Settlinig‘Defendant |
1.7 Settling Defendant denies. the alleged vrolatlons asserted agamst it in the
Complarnt and deny it has any liability under Proposmon 65.
' 1.8 Settling Defendant further denies the normal use of the Covered Products will
result in any exposure to the Listed Chemicals that would require a warning pursuant to
Proposition 65: .
1.9 For purposes of this Settlement Agreement only, the Parties stipulate: (i) this |
Court has jurisdiction over the allegations of violations contained in the operative Complaint

applicable to Settling Defendant and personal jurisdiction over Settling Defendant as to. the acts
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compliance with the Settlement Agreement constitute or be construed as an admission by the

 remedy, argument, or defense the Parties may have in any other legal proceeding.

11

alleéed in the Complaint; (if) venue is proper in the County of Alameda; and (iii) this Court has
jurisdiction to-approve this Settlement Agreement. |
' 1,10 Nothing in this Settlement Agreement is, or shall be construed, as.an admission

by the Parties of any fact, conclusion of law, issue of law, or violation of law, nor shall

Parties of any fact; conclusion of law, issue of law, or violation of law.

1.11  Nothing in this Settlentent Agreement ‘shall prejudice, waive, or impair any right,

1.12 - Further, Settling Defendant denies the material, factual, and legal allegations |
contamed in the 60-Day Notlces and in the operanve Complamt and mamtams all the products
that Settlmg Defendant has 1mported manufactured; distributed, wholesaled or retailed for sale
in California, including the Covered Products, have been and are in comphance wnh all laws,
mcludmg but not limited to Proposmon 65 | o | _

l 13 Nothlng herein shall be construed as an admission by Settlmg Defendant of any
fact, ﬁndmg, issue of law, or. v101at10n of law nor shall comphance wnth this . Settlement
Agreement constltute or be construed as an adm1ssron by Settlmg Defendant of any fact fmdmg,
conclusmn 1ssue of law, or v1olat10n of law | _ _

- 114 Except as expressly set forth herem nothmg in this Settlement Agreement shall
prejudice, waive, or 1mpa1r any right, remedy, argument, complamt or defense the Pames may
have in any other or future legal proceeding unrelated to this specific proceeding.

1.15 This Settlement A;greement is the product of negotiation and comprornise and is
accepted by the Parties for purposes of settling, compromising, and resolving issues disputed in
this action. | .

1.16  The term “Effective Date” means the date on which this Settlement Agreement is
approved and entered by the Court.

2. INJUNCTIVE RELIEF
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21 | Commencing on the Effective Date,. Defendant shall only se_lI'or"offer'for sale in _
California Covered Products that are Compliant Products, or shall. provide warnings in
accordance with this Settlement Agreement. \ |

22 “Compliant Products” are deﬁned‘ as those Covered Products containing the
Listed Chemical in a concentration less than or equal to 100 parts per million (“‘ppm”) This -
reformulation standard is based upon levels set by the Consumer Products Safety Improvement

Act (CPSIA); CPSIA for lead in non-metals is 100 ppm.

23 The 100 ppm standard reformulation will be based upon ahalysis for “total” lead,

' including the bisque and glaze combined in a representatit}e aliquot of the tile. The basis for this .

analysis standard is when both elements are pulverized together when power tools are used, so
both contrrbute to exposure.
24 In order to prove compliance with the above reformulation etandard,'Settltng'
Defendant may use one (or all) of the three followmg methods of analy31s | '
24. 1 CPSC-CH-E1002-08.1 Method (ie. the CPSIA method) —correlatmg to A
' the reformulation standard the laboratory w111 use hydroﬂuonc acidto -
- break down the files for analysis. " _ , .
24.2 EPA6200 Method - the_‘]aboratory will use this method for total Pb
| analysis after pulverizing.. the sample in a cryo-mill to ~60 mesh so the
material is homogenized to get actual concentrattort of Pb. - .
243 Lithium borate fusion followed by [CP/MS - aftr the sample is milled,
the laboratory of choice would use this mineral'indostry method of ’
' analysie. . | !
2.5 Whenever a clear and reasonable warning is required‘ under Section 2.1 for
Covered Product offe}ed for sale in the State of California, it shall state one of the warrtittgs
described in Section 2.7 in such a conspicuous and prominent manner as to be likely to be read

and understood by the consumer prior to o at the time of the sale or purchase.
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" provide warnings on or with.any Covered Products other than those it manufactures or sells in
packagmg bearing its name or trademark or (2) Settling Defendant to. provrde any wammgs

‘ other than the warmngs ldentlfied in subparagraph 2.7.

Warnmg for the Listed Chemical in the Covered Products:

. 4:\.*4- TR

Covered Products sold for use outside the State of California.

be prov1ded through mechamsms such as point-of-sale signs, which are not product labels and do
not travel with products through mterstate commerce. The use of other warning methods such

as labels and’ in-manual warmngs under this Settlement Agreement is consented to by the parties

" State of California to cause cancer, birth defects or other reproductive harm.” as .

_-prov1ded by exrstmg regulatlons, or

mc]udmg lcad and lead compounds, which i is known to the State of Callforma to

o _consustmg of a blaek exclamation pomt ina yellow equﬂateral tnangle w1th a bold black
. outlme s12ed 0 be no smaller than the word “WARNING” as provrded by regulations L

C adopted on or about August 30, 2016 or

- outline sized to be no smal]er than the word “WARNING” as provxded by regulations
' adopted on or about August 30 2016.

- 28 Nothing in this’ Settlement Agreement requires that warnings be provided for

®* o ’

2.6 Notlung in'this Settlement Agreement shall requlre 4)) Set‘tlmg Defendant to

2.7 The Parties agree that any of the followmg warmngs shall constitute a Comphant

(@)  thetext, “WARNING: This product contains a chemical known to the

-~
\

by the text “WARNING This product can expose you to chemicals, .

cause cancer and reproductive harm. For more mformation go to

WWW, P65Warmngs ca. gov. accompamed by and placed to the nght of a symbol ‘ a

(c) the text “WARNING Cancer and Reproductive Harm - B '

~.

cons1stmg of § black exclamatron pomt in a yellow equllateral tnangle with a bold black

; A

29 The Parties understand and acknowledge that Proposmon 65 permits warnings o«
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to the Settlément Agreement, and shall not be construed to mean those methods are the only

| lawful means of compliance with Proposition 65.

2.10  Settling Defendant shall use any (or all) of the following methods to provide the
warnings required by this Settlement Agreement:

1. Inclusion in every Master. Safety Data Sheet (MSDS);

.  Inclusion on every box of tile (either by label or orinting directly on to the
box); N
iil. Providing a “pop-up” warning~ for online customers;
iv.  Instore wamlng signs (sce Section 2.11 below); ot
V. Any other method that cornplies with the wamlng regulations by

regulatlons adopted on or about August 30 2016

2 1 1. Warnmgs m-stores If Settlmg Defendant is rcquxred to provxde a wammg fora

‘ ,\Covcred Product under subparagraph 2, 1 it may provide that warnmg in the form of an in-store

| warmng s1gn for that Covered Product 1f all the followmg condrtlons are met:

a. Placement Warning signs must be placed dlrectly next to each Covered

Product(s) Warmng mgns may a.lso be placed at the entrance/exn check-out counter .

' store arsles where the Covered Product(s) are sold. _
- b. ~ Sizeand Font Each warmng sign must be clear, unamblguous, and

prmted in a font large enough to be read by the average consumer. Nothing in this sub-

- section shall be read to contradict the.regulatlons governing the size and font of
Proposition 65 warnings. | | |

c. Specificity. Each warning sign must specify'l'or which Covered Product it

is beirlg provided. This sign shall specify any (or all) of the following information: the
product name, UPC SKU, color, | or any other features which will identify the Covered
Product to customers In addltlon the srgn may use an indication symbol such as an

arrow, to mdlcate the locatlon of the Covered Product in relation to the warning sign. .
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[ 3. PAYMENTS

A

2.12  The Parties agree that the speclﬁcat-ions for Compliant Wami-ngs in this

' Settlement Agreement are consiStent with Proposition 65 and its regulations as of the date of this

\

Settlement Agreement and regulatlons adopted on or about August 30 2016 to become effective

 Avgust 30,2018, e

2.13  If modifications or amendments to Proposmon 65 or its regulations after the -
Effectlve Date are mcons1stent with, or provxde wammg spemﬁcatlons or options different from
the spemﬁcatlons in thls Settlement Agreement Defendant may modify the content and del1very

methods of i its warnmgs to conform to the modified or amended prov1s1ons of Proposmon 65 or

Ny

its regulatlons - - - ._:; L
_ 3 1 Setthng Defendant shall make a Total Settlement Payment of $16 000 00 by
- dellvenng checks payable {o the “Law Ofﬁce of Damel N Greenbaum as set forth
below to. counsel for Shefa: | K o R ', - R
: 311 Wlthm ten (10) busmess days followmg the Effectlve Date Settlmg
" - “'_, 'Defendant shall make the ﬁrst of sxx (6) mstallment payments of
- 3 '.'}52 666.66. . . _,,‘.; SRR , |
. 31 2 'Thereaﬁer, Settlmg Defendant shall make ﬁve ) addmonal $2 666 66
e payrnents, each to occur on or before the l;S“:‘ of the followmg five (5) ,
mOnths thereafter. _ | o '- ‘_ ' |
32 The funds pald by Settling Defendant shall be allocated as follows | .
a. Civil Pepalty, A cml penalty in the amount of $2,000. 00 payable to
“Shefa LMV, Inc.,” pursuant to Healthl& Safety Code § 25249.7(b), w1th
‘such money to be apportioned and distributed by Shefa in accordance with
| Health & Safety Code § 25249.12 as follows". 25% to Shefa ($500.00)
and 75% to'the State of Callformas Ofﬁce of Envnonmental Health

" Hazard Assessmentf(“OEHHA”) ($1 500 00)

..!
Al
)

Page 7

[PROPOSED] SETTLEMENT AGREEMENT




11

12

13

14
15

g
: '. 17

19

.20

21
2
23
24
2

27
28

S W N

e 3 o W

10

18 |

’ : )
’\ - .

b. Attorneys Fees and Costs, A relmbmsement of Shefa's attorney s fees
o and costs in the amount of $14 000.00 payable to the “Law Office of |
- DanielN. Greenbaum.”
3.3 Shefa shall provide and dehver to Settlrng Defendant aW-9 for each payment
noted above upon request. ' l
4. CLAIMS COVERED AN D RELEASED
41  Fulland Bmdmg Resolution of Proposltron 65 Allegatlons This Settlement
Agreement is a full, final, and binding resolution between . -

' (i) Shefa on behalf of itself and the public interest' and

© (ii) Settling Defendant and their afﬁhates their former affiliates, any person or entrty

| who d1rectly or mdrrectly owns or controls is owned or controlled by, or is under common
--ownershrp or control w1th Settlmg Defendant and their current and past drrectors, ofﬁcers '
_employees and attomeys (“Defendant Releasees”), and each entrty to whom (or from whom)
"any of them d1rectly or mdnectly d1str1bute recerve for distribution, and/or sell the Covered

' Products mcludmg but not hmrted to drstnbutors wholesalers customers, reta1lers franchlsees
.cooperatlve members; hcensors and llcensees (“Drstrlbutor Releasees™), of any vrolatron of |

? Proposruon 65 that was or could have been asserted in the Complamt agamst Settling Defendant |

Defendant Releasees, and Distributor Releasees, based on failure to warn about an alleged

v exposure to Lead from the reasonably foreseeable use of the Covered Products shipped,

drstnbuted or sold by Settlrng Defendant Defendant Releasees, and Distributor Releasees pnor

to 120 days after the Effectrve Date. ' ‘
4.2 Indlvrdual Release' Shefa on behalf of itself, its past and current agents,

representauves, attorneys, and SUCCEsSors and/or assrgnees and not in its representatrve capacity,

hereby provrdes a release that shall be effectlve as a full and final accord and satisfaction, asa’

bar to all Clalms under Propos1t10n 65 and any other statutory or common law that are or may

“be asserted agamst Settlmg Defendant Defendant Releasees and Drstrrbutor Releasees whet.her" '

’ known or unknown suspected or unsuspected arrsrng out of alleged exposures to, and/or farlure 3

.1_.

Page 8

[PROPOSED] SETTLEMENT AGREEMENT




—

N~ Qo ~3 & 15/ ] & w | I

’ o ROR R e e e e e e
gg"gggus,uo\omq_q\ N e W N D

to-warn of al-_leged exposures to, Lead from the Covered Products shipped; distributed, or sold:

| prior to 120 days after the Effective Date by Settling Defendant, Defendant Releasces, and

- Distributor Releasees.

4.3 General Release: It is possible that other Claims not known to the Parties which
arise out of the facts alleged in tﬁe Notices and/or the Complaint will develop or be discovered.
Shefa, on behalf of itéelf, its past and current agents, renre;entatives, attorneys, and successors
and/or assigns, and noi in its representative capacity, acknowledges that this Settlement |
Agreement is expressly intended to cover and mcIude all such Clalms including all nghts of
action therefor Shefa has full knowledge of the contents of Civil Code § 1542, Shefa
acknowledges that the Claims released in Sections 4 1 and 4.2 include unknown Claims, and
Shefa nevertheless waives Civil Code § 1542 asto any such unknown Clalms Civil Code §
1542 reads as follows: '

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH '
- THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.

Shefa, on behalf of iiSelf, its past and current agents, 'represe‘ntatives, attorneys, and
successors and/or assignees, 'and '@g‘in its repreeentative capacity, acknowledges and |
understands the significance and consequences of this specific waiver of Civil Code § 1542.

4.4 Complinnce with the terms of this Settlement Agreement by Settling Defendant
shall constitute compliance with Proposition 65 by Settling Defendant, Defendant Releasees, and
Distributor Releasees with respect to any alleged failure to warn about Lead in Covered Products
manufactured distributed, or sold by Settling Defendant, Defendant Releasees, and Dlstnbutor
Releasees 120 days after the Effective Date.

4-5 Nothing in this Section 4 affects Shefa's right to commence or prosecute an action

pursuant to Proposition 65 against any person other than Settllng Defendant Defendant

: Releasees or Dlstrlbutor Releasees

5. ENFORCEMENT
Page 9
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| 7. MODIFICATION

'

5.1 S‘hefa,may, by motion or application for an order to show cause before the

| Superior Court of Alameda County, enforce the terms and c_onditions contained in this

Settlement Agreement.

52  Priorto bringing any motion or application to enforce the requirements. of this

Settlement Agreement, Shefa shall provide. Settling Defendant with a Notice of Violation and

proof of purchase and a copy of any test results which purportedly support the Notice of
Violation, .

3.3 The Parties shall then meet and confer regardmg the basm for the anticipated
.monon or apphcatxon to resolve it 1nformally, mcludmg providing Settling Defendant w1th a -
reasonable opportumty of at least sixty (60) days to cure any. alleged v101at10n

N 5 4 Should such attempt at mformal 1esolutlon fall Shefa may file an enforcement

‘Y

motlon or. apphca’uon L A

6 1 When Shefa is entxtled to recelve any notlce under thls Settlement Agreement the
. .Q - ,' ; g i : .
notlce’shall be sent by ﬁrst class and electromc mall to
¢ Daniel N: Greenbaum '
" . Law Office of Daniél N. Greenbaum ERRE IS
7120 Heyvenhurst Ave., Suité 320 ¢ = & v
VanNuys CA91406 - ' - ,?~_ i

dgreenbamn@greenbaumlawﬁnn com

j ‘

62  When Settlmg Defendant is ent1tled to receive any notice under thns Settlement -

Agreement the notice shall be sent by eleotromc mail to:

"PAYNE & FEARS LLP e T 7
David A. Grant, Esq. :
4 Park Plaza, Suite 1100
- Irvine, CA 92614
- Email: dag@paynefears com

‘ 63 Any Party may modify the person and address to whom the notlce is to be sent by

sendmg the other Party notice by electronic mail.

\
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7.1 Written Consent. This Settlement Agreement may be modified from time to

time by express signed written agreement of the Parties with the approval of the Court, or by an

order of this Court upon motion and in accordance with law.

~

7.2 Meet and Confer. Any Party seeking to modify this Settlement Agteement shall

attempt in good faith to meet and confer with all affected Parties ptior to filing a motion to

modify the Settlement Agreement.

8. COMPLIANCE WITH HEALTH AND SAFETY CODE § 25249.7(f)

8.1  Shefa agrees to comp]y w1th the reportmg form requtrements referenced in Health

and Safety Code § 25249 7).
9. COURT APPROVAL

9.1  This Settlement Agreement shall become effectlve upon entry by the Court of
Judgment pursuant to Health & Safety Code §§ 25249.7.

10, - OTHER TERMS

D '101 No supplementatlon modlﬁcanon waiver, or termmatlon of tlns Settlement

. Agreement shall be bmdmg unless executed in wntmg by the Party to be bound thereby, except

as provided by 19 8.1 & 8.2.

»

102 No waiver of any of th’e nt‘ovisions of this Settlement Agreement shall be deemed Mt " :

or shall constitute a waiver of any of the other provisions hereof ‘whether similar, nor shall such

‘waiver constitute a continying waiver.

10.3 Nothmg in this Settlement Agreement shall release orin any way affect any

rights Settling Defendant might have against any other party, whether or not that party is a

‘Defendant Releasee or Distributor Releasee.

104 This Court shall retain jurisdiction of this matter to implement or modify tne
Settlement Agreement. | |

10.5  The Parties agree that, in any subsequent interpretation and construction of this
Setilement Agreement, no inference, assumption, or presumption shall be drawn, and no

provision of this Settlement Agreement shall be construed against any Party, since one of the
Page 11
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Parties and/or one of the Parties’ legal counse} prepared and/or drafted all or any portion of the

- Settlement Agreement.

10.6  Itis conclusively presumed that all the Parties participated equal‘ly in the
preparation and draﬁing of this Settlement Agreement. |
11.  REQUEST FOR FINDINGS, APPROVAL OF SETTLEMENT AND ENTRY OF
" SETTLEMENT AGREEMENT
11.1  This Settlement Agreement came before this Court upon the_tequest of the
Parties.
112 The Parties request the Court to review this Settlement Agreement and to make
“the followmg ﬁndmgs pursuant to Health & Safety Code § 25249.7(f)(4):
a. ‘The mjunctwe rehef required by the Settlement Agreement cornphes W1th
. Health & Safety Code § 25249.7; . |
R b, The relmbursement of fees and costs to be pald pursuant to the Settlement

Agreement is reasonable under Ca.hfomla law, and

‘c. The CIV11 penalty amount to be paid pursuant to Settlemen_t Aglreement is -
reasonable. o i |
AGREED TO: ‘ |
Dated: 7/12/2017  © - FOR: SHEFALMV,INC,
By:
y 7 v
Its: Director
Dated: ‘ FOR: MULIA, INC.
3 :

Is:_ DONGL  ASENTARAN -
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.B}-CONSENT JUDGMENT

Please note that on l/ lb , 2013% Plaintiff Shefa LMV Inc.’s (“Plaintiff") Motion

for Court Approval of Settlement Agreement and Entry of Consent Judgment as to Defendant Mulia,

Epatd p "

reaspRablgi— J(rnaao—r-bnce w%?ﬁ Te M@/\ 9}\]ar\ua4~7

16; 7—@13, fT!S '

Herepy ADTUDGED ok peckeed 7‘1\»&' ] uAjmmf i em‘e

Juw in accordance with the terms of the Settlement Agreement above.

| //}'o/)qé IR //}—

/ Dq{'e ’ ' 7 Superior Court Judge

4828-6371-1307.1
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