i lg Meivin B, Péarlston (SBN 54291)

B Hancock (SBN 179438) F % E .__
o S st L ED.
e Lo
st
sff
R

12 [[BRIKA-MCCARTNEY, in the publicinmrut,
I3 Plaintiff,

CIVIL ACTION NO. CGC-16-555059
e

[PRESBSED] CONSENT
~ JUDGMENT

)
)
)}
)
14 v. ) )
) [Cal. Health & Safety Code
t5 MHTMOREFAMILYENTERPRISES,IDC, a ) Sec. 25249.6, et seq.}
Massachusetts lmited iability company; TAZA )

16 CHOCQMTE.anenuty'mdDOES I through )
h[ 500, inclusive, ;

)

)

Defendants.




2 L1  Thisaction arises cut of the alleged violations of California’s Safe Drinking Water
3 [{nd Toxic Enforcement Act of 1986, California Health and Saféty Code Section 25249:5, ef seq.
4 |{ (also kriown es and hereinafict réfirred 0 as “Proposition 65”) regarding Tazs, Organic Roasted
'6 || (collectively “Covered Products™).. Cadmium is subject o Proposition 65 warnitig requireinents
7 |[besanse it is listed as known o thie State of Catifomia to cause reproductive harm.

gl 12 Pt MoCartney (“MCCARTNEY™) is a California resident acting as a
9 || private enforcer of Proposition 65. MCCARTNEY has brought this enforcement acfion in the
10 J| public interest agsinst Whitmote Family Entecprises, LLC d/b/a Taza Chooolste (“WHITMORE
u' FAMILY ENTERPRISES” or “Defendant”). concerning cadmium in the Covered Products.
12 {{ pursuant to Californis Health and Safety Code Seotion 25249.7(d). MCCARTNEY contends she

13 Lsdediuwdm. among other causes, helping safeguard the public from health hazsrds by reducing

14 ﬂmemmﬂmiwudhamdm-mdmﬁcdmid&‘mﬁliuﬁng;mmhommtfwmm

15 || and employees, and encouraging corporste responsibilities.

16 1.3. WHITMORE FAMILY ENTERPRISES has sold the Covered Products to

17 || California customers duting the relevant period.
18 14 MCCARTNEY and WHITMORE FAMILY ENTERPRISES are hereinafter
19 | sometimes referred to individually as “Party” or collectively as the “Parties.”

20 1.5 On or sbout August 12, 2016, pursuant to Callfornia Health and Safety Code
21 || Section 25249.7(d)(1), MCCARTNEY served 2 60-Day Natice of Violations of Proposition 65
22 [[(“Notice of Violations”) on the Culifornia Attorney General, other public enforcers, and
23 || WHITMORE FAMILY ENTERPRISES alleging violations of California Health and Safety Code
|
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Section 25249.6 with respect to unwarned exposures of cadmium arising froni the sale and use of
the Coyered Products in California. Defendant acknowledges it received the Notice of Violations,
16 Afier more than'sixty (60) days passed sitos sarvioe of te Notios of Viclafions
and with 5o desigrated governmental agency hiiving flled & conipliint agiinst WHITMORE
FAMILY ENTERFRISES with regard to the Covered Products or the Alleged Violations,
MCCARTNEY filed the complaint in this mattir (“Complaist”) in this Gourt

17 WHITMORE FAMILY ENTERPRISES generally denjes all material aind factual
allegations contained i or arising from MCCARTNEY"s Notice of Violations and Complaint and
asserts that it has various affirmative defenses o the claims asserted-therein. WHITMORE

ol

! Coveredl’rqdutﬂs.

FAMILY ENTERPRISES further specifically denies thit the- Plaintiff or California consimers
bave been harmed or. damaged by its conduct or the products it has sold or sells, including the

1.8 The Parties enter into this Consent Judgmient (“Consent Judgment™) In order to

settle, compromise, and resolve disputed claims and avoid prolanged-and costly litlgation. For |
| purposes of the approval and entry of this Consent Judgment only, the Parties stipulate that this

Cnmlmsjurkdigﬁonnmﬂiesubjemmﬂarofthistmdpmmdjuﬁsdiqﬁmmthe
Partios, that venue is proper in this Court, and that this Cotrt has jurisdiction fo enter this Consent
Judgment pursuant to the.terms set forth herein.

1.9  Nothing in this Consent Judgment, nor compliance with its terms, shall constitute
or be construed as an admission by aby of the Parties (or by any of WHITMORE FAMILY
ENTERPRISES’ officers, directors, sharcholders, members, employees, ageits, subsidiaties,
divisions, aftilistes, suppliers, or licensees) of any fisct, conclusion of law, fssue of law, violafion
of law, fault, wrongdoing, or lisbility, inchuding withont limisation, any sdmission concerning any

mmta.lm.. emmminm i
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alleged violation of Proposition 65, Except as expressly set forth-heiein, 104

have or may have in any other or future legal procseding.

- 110 The “Effective Dats” of this Consent Judgment shall be the dae upon-which this
Consent Judgment, after having been fully exacuted by sll of the Parties, has been-approved-and
entered by the Court.

L% 21  Beginming on the Effective Dats, WHITMORE RAMILY ENTERPRISES shall be.
permanently enjolned from Distributing into California any Covered Products without a warning
s set forth in Paragraph 2.2 below. “Distributing into Califsivia” or “Distrleute fito Californiz™
means to ship any of the Covered Products to Califomia for sale or to sell-any of the Covered
Products to a distributor that WHITMORE FAMILY: ENTERPRISES knows will redistribute or
sell the Covered Products in or into California,

22 Clear and Reasonable Proposition 65 Warnings. For a Covered Product that s
bject o Propoition 65 warning tequirement based o seotion 2. above,the following warning
"(“Wining")shall be provided as specified below.

17 WARNING: Consuming this productcan expose you to chemicals including
cadmium, whick is known to the Stite of Califoraia to cause birth defects or other

18 reproductive harm, memmmmeMMWm

19 In lien of the preceding warning, WHITMORE FAMILY ENTERPRISES may use any
zohwnhglﬁmmgeﬁﬁmﬂiuwi&%ﬂ.@ifomincmofnﬂgﬂhﬁm&m:ﬁma
21 I.req., as amended August 30, 2016 and subsequently theresfter.,

2 TheWmning-sha]Ieiﬂmbenfﬂ:wdmmphtedm(ndwpqintofmmmm prior to
23 (the shipment to Califonia, or pricr to Distribution within California) ihe outside packaging or
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cainaiier of cach unit of the Covered Product or provided as the point of display of the Covered

|| Product wherever it is offered for sale in California. The Warning shall be displayed with such

onspicucustiess; as compared with other waords, statements, designs or devices of the outside
packaging or at the paint of display in California, as to rendes it likely to be read and understood
bymy:ordimry individual prior to purchase or use. If the Warning is displayed on the product

f cmtauier i or labeling, the Warning shall be at least the same size as the largést of any cther-health-

'«hﬁywﬁﬁgﬂmﬂwmdﬁﬂmmhbeﬁngmdﬁdwﬁ“wmwmnbem
capitat lettcrs and in bold print. If presented at the point of display, the Waming shall be presented

{|ona sign-or shelf 1abel in a font no smaller than the largest type size used for other information on

the sign‘or a shelf label for similar producis.
-ﬁmucwmrmmmuismbjmmﬂwwﬁmasmmmmbmdm
sold, the following Warning shall be prominently displayed to the purcheser either on the product
display page or.otherwise on a webpage prior to completing the purchase.
WARNIN‘ Gz Consuming this produet can expose you to chemicals including
scadmium, which is known to the State of California 1o cause birth defects or other
reproductive harm. For more information go to wiyw P45 Wemings.ca.gov/fod

The Warning shall be displayed with such conspicuousness, as compared with other words;

1| eeatements, and designs on the webpage. The Wacning shall be at least th same size as the largest
|| # any-other healih or safety warnings on the webpage, and the word “WARNING” shall be in
| capitak Tetters and in bold print.

21 # “The-Parties agree that should the OEHHA warning regulations change, that WHITMORE
|| EAMILY ENTRRPRISES may ither conform vith the OEHHA regulstiors, or conform with e
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18

19|
|[attorneys® fees, costs, investigation and litigation expenses (“*Attorney’s Fees and Cosfs”) to be

21

23‘:
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|| termiis provided in this Consent Judgment, and in 5o dning, will be in compliarics with this Conicnt

Judgment and the requirements of Proposition 65.

The ?m'ﬁe&ag!'ee that any Covered Products that megt the cadmium:standardy set forth in
Section 6.2.2 of tiat certain Cansent Judgmerit entered February 15,2018, by the San Francisco
Superior Court it As You Sow v.- Trader Joe’s Company, et l., Case No. CGC-15-548791; shall

|| be exempt from the requirements of this section. -

3]  WHITMORE FAMILY ENTERPRISES shall issue the: following peyments and

{| send them to counsel for MCCARTNEY, Robert B. Hancock, Pacific Justice Center, 50 Cakifornia

Street, San Francisoo, Galtfornia 94111. The cliecks shalt be payable to'the fallowiitg parties aid
the payment shall be apportioned as:ﬁ:ilm: r

32 $16,500 as civil penalties pursuant to California- Health:and Safety Code: Section
252497(b)1) to bé paid ton (10) business ddys afier entry of the Cotiént Judginent. OF s

amount, 37,875 shall be payable to OEHHA, $1,838 shall be payable o MCCARTNEY, and $787 |

shall be paysble to CancerCare, a qualified 501(c)(3) charitable organization, -dedicated: to
providing financial aid to cancer petients for treatment costs, MCCARTNEY heréby waives any
Mry ¢ntitlement to penalties in excess of $1,838. MCCARTNEY"# counsel shall promptly
forward all checks to the payees indicated.

33  $39,250 payable to Robert B. Hancock as reimburséinant of MCCARTNEY s

paid ten:(10) business days after entry of the Consent Judgment.
34 Any fallure to remit any of the foregoing payments results in mutual rescisston-of
the agreémient, as though no resolution had been had. In that event, the Parties stipulate to \iacating'

L1C it ok, Civil Activii Nis. €GC-16-855080
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|| enforce the terms and conditiens contsined in this Consent Jodgment. The provailing party iciany

{| associated with such action or application.

'i respective privies, sucoessors, and assigns, and it shall bs deemed to iniure the benefit of the Partics

20
2,
1| MOCARTNEY, on behalf of herself and in the public interest on the-one hand, and WHITMORE
{{EAMILY ENTERPRISES and its past and presens officers, difectors, owners, membefs,

the Consent Judgment, and will cooperate in securing an order for the sams. Howevet, na:failofe
to remilt shall be deemed effective until five (5) business days following notification of Defendant's
counsel of any alleged failore to remit. Plaintiffs counsel agrees to provido-written notice via
email of any alfeged failure to remit, and Defendant shall be afforded five (5) business days to cure

the alleged failure.

51  TheCourt shall retain jurisdiction to oversee, enforce iind/or- modify the térins of
52  Any Party may, by means of filing an application for an ofder-to show- canse,

guch sction or spplication may request that the Court award ita reasonable attomneys® feesmdeoms

I . 6.1  This Consent Judgment shall apply to and be binding upon the Parties and their

-and their respective privies, successors, gnd assigns,
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} shareholders; employees, agents, parént companies, subsidiarics, divisions, affiliates, suppliers,

downstrean; entities-and persons in the distribution chain of any Covered Produicts, and the -
predecessors, sucoessors and assigns of any of them (collectively, “Releassd Partics™), on thic other
hand, of any anidall direct or derivative violations (or climed violations) of Proposition 65 o its
implementing regulations for failure to provide Proposition 65 warnings of exposire to cadmium
from the handfing; use, or consumption of the Coveréd Products, and it fully resolves all claims
that have besn or culd have bean asserted up to and including the Effective Date for the alleged
failure to provide. Proposition 63 wanings for the Covered Products regarding cadminm as set
forth in the Notice of Viclations and Coniplaint.

7.2 MCCARTNEY on her own behalf (and not In her role as a representative of the
ﬁbii'é-imre&) further hereby releases and discharges WHITMORE FAMILY: ENTERPRISES
and the Released: Pacties from any and all clzims and causes of action and obligations to pay
damages, restitutian, fines, civil pensities, paymient in liew of civil penalties and cxpenses
(itcluding but not limited to expert analysis fees, expert fees, attorneys’ fees and costs)

by WHITMORE FAMILY ENTERPRISES prior to the Effective Date.
7.3 Unleds modified pursuent to Section 4 above, compliance with the terms of Section
2.1 and 2.2 of this Consent Judgment shall be deemed 1o constitute compliance with Proposition §5

.74 Itis possible that other Claims not known o MCCARTNEY arising out of the facts
slleged inthe Notice of Violations or the Complaint will develop or be discovered. MCCARTNEY

00082343.1 PCT B : W

" Fage B

(collectively, “Claims™) based on exposure to cadmium from the Covered Products and/or failure
to warn about cadminm in the Covered Products to the extent that the Covered Produets were sold.
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‘ackt_sqx'\'rledges on behalf of herself (and not in the rols as reprasentative of the public interest) that
thé Claims released herein include all known and unknown Claims and waives California:Civil
Code Section 1542 as o any such unknown Claims. California Civil Code Section 1542 reads as
follows:

“A GENERAL RELEASE DOES NOT EXTEND 10 CLAIMS WHICH THE
CREDITOR DOTS NOT KNOW. O SiUSPECT 16’ EXST IN IS 'Ok Hims.
FAVOR AT THE TIVME OF EXFCUTING THE RELYASE, WHICH IF KNOWN
‘BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER

SEFTLEMENT WITH THE DERTOR.” _

MCGCARTNEY acknowledges and understands the significance and consequences of this specific

waiver of the California Civil Code section 1542.

7.5 MCCARTNEY, on the one hand, and WHITMORE FAMILY ENTERPRISES, on
the other hand, each releasc and waive all Claims they may have against each other for any
statements or actions made or undertaken by them in connection with the Notice of Violations and
Complaint or the aliegations contained therein. However, this shall not zffect or limit any party’s

right to seek to enforce the terms of this Consent Judgment. In addition, going forward, the Parties
shatl not canse any aspect of the Action, the Notice of Violations, the Complaint, or the termns of
this Consent Judgment not otherwise svailable in the public record to be reported {o the public or
any media or news reporting outlet. Any statement to the public or any media or news reporting

20 ﬂoutht shall be limited to what is available in the public record and documents publicly filed,

Regardiess of the form or formality of a communication or statemert io the media or other person
or entity, neither any Party nor their counsel shall disparage the other. Notwithstanding these

Page?
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Judgment a8 riccossary to siiditofs.or a5 Gterwish tequired by state or federal law.

oBﬁgaﬁm,therﬁésumyﬂidkesmhdiscloMregardingﬂw Action and terms of this Consent

1 81  The terms and conditions of tliis Consent Judgment have been reviewed by the
réspective counsel for the parties firior to its signtisg, and sach Party has had an opportunity to fillly
| t-discuasthe terms and conditions with its counsel:: In any subsequent interpretation or construction

[l of this Consant Judgment, the terms and conditionss shall siot be construed against sty Party.

82  In the'cvent that ahy provision of this Consent Judgment is held by a court to bo

junenfurceable, the validity of the remsining enforceable provisions shall not be adversely affected.

83 The terms and condidons o tis Cotsent Judgnent shall 6 govemd by
{{ constivied in accordéince with the laws of the Siate of California.

9.1  All notices required to be given‘to'either Party o this Consent Judgment by the
otfiér shall be in writing and sent to the followiiig agents listed below by (a) fiest-olass, registored,
(b) ertified mail, (c) overnight courier, ar (d) personal delivery to the following:

for Hirits Moflortyey

PACIFIC JUSTICE CENTER

Robert B: Hancock

50 California Street, Suite: 1500

San Francisoo, Califitijh 94111

PEG CAREW TOLEDD; LAW-CORRORATION

000E2343.1 PCT
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Peg Cirew Toledo

300 Douglas Boulévard, Suite 340

Roseville, California 95661 )

!h 10.1  The Parties shall use their reasonable best efforts to support the Court's approval
of the Consent Judgment and entry.of the Cansent Judgment:.

h 102  If the Celifornia Attomey Getiaril cbjects to any term in this Consent Judgment,

thie Parties shiall use their best effcrty'to resolve tie edncern in a timely manmer, and, if possible,

prior to the hearing on the Motion for Court Approval.

103  If, despite the Parties" biest efforts; the Court dises not approve this settlement and
enter a Consent Judgment thereori, the parties. shiall have the.option of (a) proceeding to try and
{resolve the matier amicably, or (b) determining that the setéleinent is null and void and of no force
' or effect, in which-event, all payment-related obligations set-forth in Section 3 dbové shall be
deemed neves tis have existed and the parties may, thereafier progeed of their own accord.

1.1  This Consent Judgment may be executed in connterparts, which, taken together,
shalt ‘be deemed one docuiment. A facsimile or .pdf signature shall be construed ss valid as the
original signature,

u 12. ENTIRE AGREEMENT. AUTHORIZATION

12.1  This Consent Judgment cantains the sole and entire agreement and understanding
"ofﬂw?mieswiﬂn respect to the entire subject matter herein, and any and all-prior discussions,
negotiations, commitments, and understandings related hereto. No representations, oral or
otherivise, expiess or implied, othier than those contained herein have been made by any party,

Page 1]
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The Parties request the Court fully review this Consest Jidgient end, being fully .infamed':

@mmm'm-@emmﬁ-m&mﬁuwpmm.

Ca!immhl-leam: and Safety Code Section 25245.7()(4), aid approve the setiloment and this
¢ .

=i

Dated:  0S/19/2008
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Dated: . May 21, 2018 PEG CAREW TOLEDO;
LAW CORPORATION
sl a e .
by e, Gopdlcte
PegiCarew Toledo
Atiorney for Defandant
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ORDER AND JUDGMENT
Based upon the Parties’ Stipulation, and good cause appearing therefor, this Consent
Judgment is approved and judgment is hereby entered according to its terms.
IT IS SO ORDERED, ADJUDGED AND DECREED.

Ak 20s. A .

Dated:
' Judge of the Superior Court

: HAROLD KAHN
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