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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN FRANCISCO 

Arthur Zivkovic, 

Plaintiff, 

v. 

PLEWS, INC. d/b/a PLEWS & 
EDELMANN, a Deleware corporation, 

Defendant. 

Case No.: CGC 16-555986 
~ 

[P.ltOPOSED) JUDGMENT 
PURSUANT TO TERMS OF 
PROPOSITION 65 SETTLEMENT 
AND CONSENT JUDGMENT 

Reservation No.: 12290307-06 

Date: March 7, 2017 
Time: 9:30 a.m. 

Dept.: 302 
Judge: Hon. Harold E. Kahn 

Case Filed: December 19,2016 
Trial Date: None set 
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Plaintiff Arthur Zivkovic and defendant Plews, Inc., agreed through their respective 

2 counsel to enter judgment pursuant to the terms of their settlement in the form of a stipulated 

3 judgment ("Consent Judgment"). This Court's issued an Order approving the Proposition 65 

4 settlement and Consent Judgment on March 7, 2017. 

5 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant: to Health and 

6 Safety Code § 25249.7(£)(4) and Code of Civil Procedure § 664.6, judgment is hereby entered in 

7 accordance with the terms of the Consent Judgment attached hereto as Exhibit A. By stipulatiOIi 

8 of the parties, the Court will retain jurisdiction to enforce the settlement under Code of Civil 

9 Procedure § 664.6; 

10 

II IT IS SO ORDERED. 

12 

13 

14 Dated: _-L.2~/_' \a-L.)-...!\1~_ 
15 

16 

17 Approved as to form: 

18 NICHOLAS & TOMASEVIC, LLP 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~~ By:· ~ 
~101as 

Attomey for Plaintiff 

2 

I-Ion. Harold E. Kahn 
JUDGE OF THE SUPERIOR COURT 

LEWITT HACKIVlAN SHAPmO 
MARSHALL & HARLAN, A.L.C. 

By: ~;l44v-
Stephen T. Holzer 
Attomey for Defendant 
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NICHOLAS-& TOMASEVIC, LLP 
CraigM; Nicholas (SBN 178444) 
Shan Markley &SBN291785) 

225 Br()adway, 19 Floor 
San Diego,. CaIifornia92.1O 1 
Tel: (619)325-0492 
Fax: (619) 325-0496 

GLICKLAWGR()UP, PC 
NOam Glick (SBN 251582) 

225 Broadway, Suite 2100 
San Qiego, California.~9:l101 
Tel: (619)382-3400 
Fax: (619) 615,,2193 

Attorneys for Plaintiff 
9 Arthur Zivkovic 

10 

11 

12 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN FRANCISCO 

13 ARTHUR ZIVKOVIC; ail individual Case No ... __ . ___ _ 

14 . Plaintiff, [PROPOSED) CONSENT JUDGMENT 

is v. (Health &J,afetyCode § 25249.6 et seq. and 
Code Civ.Proc. § 664.6) 

16 PLEWS, INC. d/b/a PLEWS & EDELMANN, 
a Delaware ·corporation 
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1 1. INTRODUCTION 

2 1.1 Parties 

-3 . This Consent Judgment is entered into by and between Arthur Zivkovic ("Zivkovic") and 
4 Plews, Inc. doing business as Plews & Edelmann ("P&E") (collectively the "Parties~~); 

5 1.2 Plaintiff 

6 Zivkovic is an individual residing in California and acting in the interest ofth{general public. 

7 He seeks to ptomote awareness of eXIJOSUl'es to toxic chemicals and to improve human health by 

8 reducing or eliminating hazardous substances contained in consumer products. 

9 1.3 Defendant 

10 P&E employs ten or more individuals and is a "petson in the course of doing business" for 

11 purpose~ of the Safe Drinking Water and Toxic Enforcement Act of i986, Health and Safety Code 

12 section 25249.6 et seq. ("Proposition 65"). 

13 . 1.4 General Allegations 

14 Zivkovic alleges thatP&E manufactures, impOi1:s., sells; and distributes for sale in California 

15 the Amflo Day Glow Orange PVC Air Hose that cOlltainsdiC2-etbylhexyl) phthalate '("DEHP")and 

16 Diisononylphtbalate ("DINP"). Zivkovic further alleges that P&E does so without providing a 

17 sufficient health hazard warning as required by Proposition 65 ~nd related Regulations. Pursuant to 

IS· Propositiofl65~ DEHP is listed as a chemical knoWn to cause birth defects. or other reproductive harm 

19a8 well ascClncer; DINP is listed as a chemical known to cause cancer. 

20 1.5. Pr"duct Description 

21 For purposes of this Consent Judgment "Products"are defin:edas Artltlo;25' Day Glow 

22 Orange PVC Air'Hoses containing DEHP and/or DINP that ar~ mal1Uf!;lctured, inlporteq, sold, Or 

23 dis~ributed for sale in California by P&E. 

24 1.6 Notices of Violation 

25 On August 10, 2016, Zivkovic served P&E,.'Tm¢ Value Company, the CalifomiaAttorney 

26 General, and all other required public enforcement age11cies with a 60-D<iY Notice of Violation -. 

27 ("Notice"). The Notice alleged that P&E violated Proposition 65 by failing to sufficiently warn 

28 
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1 consumers. in California of the health hazards associated with exposures to DEW and DINP 

2 contained in the Products. 

3. No public enforcer has commenced or is otherwise prosecuting an action to enforce the 

4 violations alleged in the Notices. 

5 1.7 Complaint 

6 On 12/19/2016, Zivkovic filed a Complaint against P&E for the alleged violations of 

7 Health and Safety Code section 25249.6 that are the subject of the Notice ("Complaint"). 

8 1.8 No Admission 

9 P&E denies the material, factual, and legal allegations in the Notices and Complaint, and 

10 maintains that all of the products it has manufactured, inlpoited, sold, andlor distributed for sale in 

11 California, including the Products, have been, and are, incompliance with all laws. Nothing in this 

12 Consent Judgment shall be construed as an admission of any fact, finding, conclusion oflaw, issue of 

13 law, or violation of law, nor shall compliance with this Consent Judgment be construed as an 

14 admission of any fact, finding, conclusion of law, issue of law, 01' violation of law. This Section shall 

15 not, however, diminish or otherwise affect P&E'sobligations, responsibilities, and duties under this 

16 Consent Judgment. 

17 1.9 Jurisdiction 

18 For purposes of this Consent Judgmentand the COJ.11plaintonly, theParti.es stipulate that this 

19 Court has jurisdiction over P&E as to the aJlegations in the Complaint, that venue is proper in the 

20 County of San Francisco, and that the Court has jurisdiction to 'enter ,and enforce the provisions of 

21 this Consent Judgment pursuant to Proposition 65 and eodeM Civil Procedure sectiPll 664.6. 

22 1.10 Effective Date 

23 For purposes of this Consent Judgment, the term "Effective Date" means the date on which 

24 the Court grants the motion for approval of this Consent Judgntent,as discussed in SectionS. 

25 2. INJUNCTIVE RELIEF: RELABELED PRODUCTS 

26 Commencing on the Effective Date and continuing thereafter, P&E agrees to' only 

27 manufacture, import, sell, and/or distribute Relabeled Products in California. "Relabeled Products" 

28 are Products containing a sufficient warning label as set forth in Proposition 65 and related 

3 
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1 Regulations. With new Regulations set to take effect in 2018, P&E will after the Effective Date have 

2 the option, without limitation, to use the language set. forth in the current Regulations I or the 

3 language set forth in the 2018 Regulations.2 

43. 

5 

MONETARY SETTLEMENT TERMS 

3.1 Settlement Amount 

6 P&E shall pay fifty thousand dollars ($50,000) ill settlement and total satisfaction of all the 

7 claims referred to in the Notice, Complaint, and this Consent Judgment. This incl~des civil penalties 

8 in the amount of five tho~sand dollars ($5,000) pursuant to Health and Safety Code section 

9 25249.7(b) and attorney;s fees and costs in the amount of forty-five thousand dollars ($45,000) 

10 pursuant to Code of Civil Procedure section 1021.5. 

11 The portion of the settlem~nt attributable to civil penalties· shall be allocated according to 

12 Health and Safety Code section 25249.12(c)(1) and (d), with seventy-five percent (75%) of the 

13 penalty paid to the California Office of Environmental Health Hazard Assessment ("OEHHA"), and 

14 the remaining twenty-five Percent (25%) of the penalty paid to Zivkovic. 

15 The portion of the settlement attributable to attorney's fees and costs shall be paid to 

16 Zivkovic',s counsel. Zivkovic is entitled to all attorney's fees and costsinculTed by him in this action, 

17 including but not limited to investigating, bringing this matter to' P&E'.s~ttention,. as well as litigating 

18 and negotiating a settlement in the public interest. 

19 P&E shall provide its payment in' one check payable to Nicholas & Tomasevic, LLP. 

20 Zivkovic's counsel shall be responsible for delivering OEHHA's and Zivkovic's portions of the 

21 penalty Raid under this Consent Judgment. 

22 

23 127 CCR § 25603.2 [Repealed Operative August 30, 2018]: "WARNING: This product may 
contain a chemical known to the. State of California to cause cancer or birth defects or other 

24 reproductive harm." : 

25 227 CCR § 25603 [Operative August 30, 2018]: "WARNING: This product can expose you 
to chemicals, including DINP (PVC hose part), which is known to the State of California to cause 

26 cancer; DEHP (PVC hose part), which is known to the State of California to cause cancer, birth 
defects or other reproductive harm; and lead (brass parts), which is known to the State of California 

27 to Cause birth defects or other reproductive halm. For more information go·to 
www.P65Warnings.ca.gov ... 

28 
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·1 .3.,2 Payment Timing; Payments Held in Trust 

2 All payments due under this Consent Judgment shall be held ili trust until the Comi approves 

3 the Parties' settlement. Within fifteen (15) days of the Parties' mutual execution of thisagl:eement, 

4 the $50~000 settlement amount shall be remitted to P&E's counsel to hold in trust until the Effective 

5 Date. P&E's counsel shall provide Zivkovic's counsel with writtenconfirmatipn following its 

6 receipt of these funds. Thereafter, within five days of the Effective Date, P&E'scounsel shall 

7 deliver the settlement paymenU) to Zivkovic's counsel. 

3.3 Payment Address 

9 Following the Effective Date, all payments required by this Consent Judgment shall be 

10 delivered to: 

II 

12 

Nicholas & Tomasevic, LLP 
225 Broadway, 19th Floor 
San Diego, CA 92101 

13 4. CLAIMS COVERED AND RELEASED 

14 4.1 Zivkovic's Public Release of Proposition 65 Claims 

is For any claim or violation arising under Proposition 65 alleging a failure to warn about 

16 exposures to DEHP and DINP from Productsmanufactul'ed, imported, sold, or distributed by P&E 

17 prior to the Effective Date, Zivkovic, acting on his' own behalf and in the public interest, releases 

18 P&Eofany and all liability. This include~ P&E's parents, subsidiaries, affiliated entities under 

19 cOIl11Jlonownership, its directors, officers, employees, and attorneys ("Releasees) .. Compliance 

20 with the terms of this Consent Judgment constitutes. compliance with Proposition 65 with respect to 

21 the alleged or actual failure to warn about exposures: to DEHP and DINP from Products 

22 manufactured, impOlied, sold, or distributed by P&E after the Effective Date. 

23 4;2 Zivkuvic's Individual Relea~e of Claims 

24 Zivkovic, in his individual capacity~ also provides a release to i>&Eand Releasees, Which 

25 shall be effective as a full and final' accord and satisfaction and as a bar to alla~tions, causes of 

26 action, obligations, costs, expenses, attorney's fees, damages, lo&ses, claims, liabilities, and demands 

27 by Zivkovic of any nature, character or kiud, whether known or unknown,suspected or unsuspected, 

28 
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1 arising out of alleged or actual exposures to DEHP and DINP in Products manufactured, imported, 

2 sold, or dist1'ibuted by P&E before the Effective Date. 

3 4.3 P&E's. Release of Zivkovic 

4 P&E, on its. own behalf, and on behalf of its past andCllrl;ent agents, representatives, 

5 attorneys, successors, and assignees, hereby waives any and all claims against Zivkovic and his 

6 attorneys and other representatives, for any and all acti()ns taken or statements made by Zivkovic 

7 and hjs attorn~ys and other representatives; whether in. the course of investigatingciaims, otherwise 

8 seeking to enforce Proposition 65 against it, or with respect to the Products. 

9 4.4 Mutual Waiver of California Civil Code Section 1542 

10 The Parties each acknowledge each is familiar with Secti()n 1542 of the Civil Code, 

11 which provides as f()llows: 

12 A GENERAL RELEASE DOES NOT ExTEND TO CLAIMS WHICH THE 

13 CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE 

14 TIME OF EXECUTING THE RELEASE; WHICH IF KNOWN BY HIM OR HER MUST HAVE 

15 MATERIALL Y AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR. 

16 The Parties, .e.ach on his/its own behalf, and on behalf of his/its past and current agents, 
t 

17 representatives, attorneys, successors, and/or assignees; expressly waive and relinquish any and all 

18 rights and benefits which they may have under, or which may beconferreQ uPQn them by the 

19 provisions of Civil Code section 1542 as well as under any other state or federal statute or common 

20 law principle of similar effect, to the fullest extent he/it mayJawfully waive such rights or benefits 

21 pertaining to the released matters, as specifically defined bYiSectiol1s 4.1 thl'ough 4.3, .ahove; 

22 5. COURT APPROVAL 

23 This Consent Judgment is 110t effective until it is approved and entered by the COUlt and shall 

24 be null and void if it is not approved and entered by the Court within one year after it has. been fully 

25 executed by the Patties, or by such additional tinieas the Parties may agree to in writing. 

26 

27 

28 
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1 6. SEVERABILITY 

2 Subsequent to the Court's approval and entry of this Consent Judgment, if any provision is 

3 held by a court to be unenforceable, the validity of the remaining p:rovisions shall not be adversely 

4 affected. 

5 7. GOVERNING LAW 

6 Tlw terms of this Consent Judgment shall be governed by the laws of the state of California 

7 and apply within the state of California. In the event that Propositioh65 is repealed, or is otherwise 

8 rel'ldered inapplicable for reason, including but not limited to changes in the law, then P&E may 

9 provide written notice to Zivkovic of any asserted change, and shall have no further injunctive 

10 obligations pm-suant to this Consent Judgment with respect to~ and to the extent that, the. Products are 

11 so affected. 

12 8. NOTICE 

13 Unless specified herein, all correspondence and. notice required by this Consent Judgment 

14 shaH be in writing and sent by: (i) personal delivery; (ii) first-class, registered, or certified mail, 

15 return. receipt requested; or (iii) a recogi:uzed overnight courier to the following addresses: 

16 ForP&E: 

17 

18 

19 

20 cc: 

21 

22 
23 

Brett Mueller, President 
Plews & Edelmann 
1550 Franklin Grove Road 
Dixon, IL61 021 

Stephen T. Holzer, Esq. 
Lewitt, Hackman, etal. 
16633 Ventura Blvd., lllhFloor 
Encino, CA 91436 

For Zivkovic: 

Nicholas & Tomasevic, LLP 
225 Broadway, 19th Floor 
San Diego, CA 92101 

24 Any Party may, from time to time, specify in writing to the other, a change of address to which all 

25 notices and other communications shall be sent. 

26 

27 
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·, . 

1 . 9. 

2. 

COUNTER.PARTS; FACSIMILE SIGNATURES 

This Consent Judgment may be executed in counterparts and by facsimile signatUre, each pf 

3 which shall be deemed an original, and all of which, when taken togetber, sball constitute one and the 

4 same document. 

5, 10. POST EXECUTION ACTIVITIES 

6 Zivkovic agrees to 'comply with the reporting fotm requirements referenced in Health and 

7 Safety Code sectitm25249.7(f). The Parti<~sfurther acknowledge tha~~ p-qrsuant to Health and Safety 

8 Code section 25249.7(f), a· noticed motion is required to obtain judicialapprovai of the settlement, . 

. 9 which motion Zivkovic shall draft and fiie. In furtherance efobtaining such appl'c)"val, the Parties· 

10 agree to mutually employ their best efforts, including those of their counsel, to support the. entry of 

11 this .agreement as judgment,aJ)dto obtain judicial approval of their settlement in a timely manner. 

12 For purposes of this Section, "best efforts" shall include, at a minimum, supporting the motion for' 

13 approval, responding to any objection that any thil'd·party may make, artdappearing at the hearing 

14 before the COlU1 ifso requested. 

15 n. MODIFICATION 

16 This Consent Judgment may be modified only by: (i) a written agreement of the Parties and . 

17 .entry of a modified consent.judginent thel"eonby the Court; erCH) a successful motiollol~ .appliCation 

18 orany Party, ami theentl'Y of a modified consent judgment thereon by the Court. 

19 12. AUTHORIZATION 

20' . The undersigned are. authorized to execute this Consent J udgint}utat1dacknowledge' thatthey 

21 have read, understand,al1d agree. to all of the ternisandcoiiditions contained hereiIl. 

22 

23 

24 

25 

26 

27 

28 

AGREED TO: AGREED TO:' 

December IJ,2016 December 13, 2016 
Date: __ --..""..-T--F-+-______ _ Date: ------------------------

By:---/O~p.e:..j~"-'--------- By: 
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