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ARTHUR ZIVKOVIC, an individual, 

Plaintiff, 

v. 

WELLS LAMONT LLC, a Delaware 
corporation 
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Plaintiff Arthur Zivkovic and Defendant Wells Lamont LLC agreed through their. 

2 respective counsel to enter judgment pursuant to the termS of their settlement in the form of a 

3 stipulated judgment ("Consent Judgment"). This Court issued an Order approving the Proposition 

4 65 settlement and Consent Judgment on "" '51<2\ l \'''\" 
. . "" . " 

5 IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that, pursuant to Health and; 

6 Safety Code section 25249.7(f), subdivision (4) and 'Code of Civil Procedure section 664.6, 

7 judgment is hereby entered in accordance with the terms of the Consent Judgment attached hereto 

8 as Exhibit A. By stipulation 'of the parties, the COLirt will retain jurisdiction to enforce the 
. " " 

9 settlement under Code of Civil Proced~resection 664.6 .. " 

10 

11 IT IS SO ORDERED. 
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14 Dated: __ ?~" ".ll.1 d\""'-..:..-\-\...!....)"'--L,. __ 
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17 Appi"oved as to form: 

18 NICHOLAS & TOMASEVIC, LLP 
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BY:~~ 
i(:raigijfholas " " 
Attorney for Plaintiff 

JUDGE OF THE SUPERIOR COURT 

HAROLD KAHN 
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. Case No. CGC-16-556079 

[PROPOSED] CONSENT JUDGMENT 

(Health & Safety Code § 25249.6 et seq. and 
Code eiv. Proc. § 664.6 ) , 
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I, INTRODUCTION 

·2 1.1 Parties 

3 This Consent Judgment is entered into by and between Alihur Zivkovic ("Zivkovic") and'Wells 

4 Lamont LLC ("Wells Lamont") (collectively the "Pmiies"),. 

5 1.2 Plaintiff 

() Zivkovic is an individual residing in California and acting iil the interest Grthe general pUblic. 

7. .He seeks Lo promote awareness of exposures to toxic chemicals ancl to improve human h~aJth by 

g reducing or eliminatit1g hazardous substances contained in consumer products. 

9 1.3 Defendant 

10 Wells Lamont employs ten or mnre individuals and is a "person in the course of doing business" 

11 ror pUl1)oses of the Safe Drinking Water and Toxic Enforcement Act of 1986, Health and Safety Code 

12 section 25249.0 el seq. ("Proposition 65"). 

1.4 General Allegations 13 

14 Zivkovic alleges that Wells Lamont manufactures, . imports, sells, and distributes for sale in 
, .' . . 

15 California PVC Work Gloves, Winter Lining, Blue that contain DiisononyJ phlhalate (,'DINP"). 

16 Zivkovic further alleges that Wells Lamont doeR so wifhoutproviding It :mfficient healtl~ ha7..ard 

17 warning as required by Proposition 65 and i'clated Regulations. Pursuant to Proposition 65, Diisononyl' 

1 S. phthalate ("DINP") is listed as achemicul known to cause cancer. 

It) 1.5 Product Description 

20 For purposes of tins Consent Judgment "Products" are defined as pVC Work Gloves, Winter 

~ I Lining, Blue containing DINP that arc manufactured, import'ed, sold, 01' distributed for sale in 

22 California by Wells Lamont. 

23 1.6 Notices of Violation 

24 On August 10, 2016,Zivk6vic served Wells Lamont, True Value Company, the Califomia 

25 Attorney General, and all othel' required public enn)fCement agencies with a60~Day Notice of 

26 Viol,tticl!1 of California Healthand Safety Code section 25249.6 et seq. ("Notice"). The Notice alleged 

27 that Wells Lamont violated Proposition 65 by failing to sufficiently warn consumers in California of 

28 the health hazards associated with cxposurcs to DINP contained in the Products. 
2 --~------------~----~ 
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No public enforcer has commenced or is otherwise pi'osecuting an action to enforce the 

2 'Violations alleged ill the Notice. 

3 1.7 Complaint 

4 On 12/20/2016 ,Zivkovic tiled a Complaint agail'lst Wells Lamont for the alleged violations 

5 of Health and Safety Code section 25249.6 that al'e the subjecL of the Notice ("Complaint"). 

6 1.8 No Admission 

7 Wells Lamont denies the material, factual, and legal allegations in the Notices and Complaint, 

8 and maintains that all of the products it has manufactured, imported, sold, and/or distributed for sale in 

9 . California, including the Products, have been, and are, in compliance with all la""s. Nothing in tbis 
, . 

10 Consent Judgment shall be construed as an admission of any fact, finding, conclusion of law, issue of 

11 law, or violation of law, nor shall compliance with this Consent Judgment be construed as an admission 

12 of any fact, finding, conclusion of law, issue of law, or violation of law. This Section shall not, 

13 however, diminish or otherwise affect Wells Lamont's obligations, responsibilities, and duties under 

14 this Consent Judgment. 

15 1.9 Jurisdiction 

16 For PUll)OSCS ofthis'Conscnt Judgment and the Complaint only, the Parties stipulate that this 

17 Court has jurisdiction over Wells Lamont as to the allegations in the Complaint, that venue is proper 

18 in the County of San Francisco, and that the Court has jurisdiction to cnter and enforce the provisions 

] 9 of this Consent J udgmerit pursua.nt to Proposition 65 and Code of Civil Procedure section 664.6. 

20 1.10 Effective Date 

21· For purposes of this Consent Judgment, the term "Effective Date" means the date ori which the. 

22 Court grants the motion for approval of this Consent Judgment, as discussed in Section 5. 

23 

24 

'> .... INJUNCTIVE RELIEF 

2.1 Refol:muJution of the Product 

25 Commencing six (6) mcmths after the Effective Date, and continuing thereafter, Wells Lamont 

26 shall only ship, sell, or offer for sale in Califomia, refonnulated Product pursllant to Section 2.2 or 

·27 Product that is labeled with clear and reasonabJewaming pursuant to Section 2.3. For purposes of this 

28 
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1 Consent Judgment. a "Refonnulated Product" is Product that meets the standard set forth in Section 

2 2.2 below. 

3 2.2 Reformulation Standard 

4 "Reformulated Product" shall mean Product that contains less than or equal to 1 ,000 parts per 
, , 

5 million ("ppm") of DlNP when: 8nalyzedpursuant to CPSC-CH-CIOOI-09.3 ,Standard OperatiI].g 

6 Procedure for l)etei1nination of Phthalates method. 

7 2.3 ,Cleal' and Reasonable Warnings 

8 Commencing six (6) months after the Effective Date and continuing thereafter, Wells Lamont 

9 shall, for all Product it sells 01' distributes and which is intended for sale in Califomia that is 110t a 

10 Reformulated Product, or which Wens Lamont has reason to believe, will be shipped or sold in 

11 Califomia, provide clear and reasonable wa111ings as set forth in Proposition 65 and related Regulations. 

] 2 The wanling shall be prominently placed with such conspicllollsness as compared WIth other words, 

·13 statements, designs, or devices as to render it likely to be read and understood by an ordinary individual 

14 nnder customary conditions before purchase or use. Each waming shall be provided in a manner such 

15 that the consumer or user is reasonably likely to lmderstand to which Product the wamingapplics, so 

16 as to minimize confusion. 

17 . With new Regulations set to take effect in 2018, Wells Lamont has the option, without 
, , " . 

'.18, limitation) to use the-language set fmlh i~ the CUlT~mt Regulatimls1,orthe language set forth in the 2018 

19 Regulations.2 In the event thai the OfIice of Enviromnental Health Hazard Assessment promulgate one 

20 or more regulations requiring or permitting warning text andlor methods of transmission ditIerent than 

21 

22 

23 

24 

25 
. I 27 CCR § 25603.2 (Repealed Operative August 30, 2018]:''W ARl~ING: Th'is product may 

contain a chemical knoWn to the State of California to cause cancer ot" bhih defects or other 
reproductive harm.".. ' _. 

227 eCR §25603 [Operative August 30,2018]: "WARNING: This productcail expose you,·· 
to cheIuicals, including DINP. For more infonuation go to www.P65Wamings.ca.gov .. • , ' 
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those set forth above, Wells Lainoni Hhull be entitled to use" at its discretion, such other warning text 

2 find/or method ofu'ansmission :without being deemed in breach oJ this Consent Judgment. 

3 2.4 Sell-Through Period 

4 Not\vithstanding anything else in this Settlement Agreement, the Products that were 

5 manufw.:tured prior to six (6) months aftcr the Effective Date shall be subject to the release ofliabiUty 

6 plIl'suantto Section 4 of this Consent Judgment, without regard to when such Products were, or are in 

. 7 the Illture, distributed or sold to cllstomers. As a result, the obligations of Wells Lamont, or any of its 

X parents, subsidiaries, affiliates, 01: downstream rctullcrs as setforth in this Consent Judgment, including 

9 but llotlimited to Section 2, clo not apply to these products manufactured prior to six (6) months after 

10 the Effective Date. 
. , . 

11 3 .. ' MONETARY SETTLEMENT TERMS 

12 

IJ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

,27 

28 

3.1 Settlement Amount 

Wells Lamont shall pay fifty-five thousand dollars ($55,000) in settlement and total satisfaction 

of all the claims refell'ed to in the Notice, the Complaint, and this Consent Judgment. This includes 

civil penalties in the amount of fi.ve thousand dollars ($5,000) pursuant to Health and Safety Code 

section 25249.7(b} and attomey's fee~ alld costs in the amount of fifty thOllsand dollars ($50,000) 

pursuant to Code of Civil Procedure section 1021.5. 

. The portion of tho settlement ultributable to civil penalties shall be allocated according to Health 

and Safety Code section 25249.12(c)( 1) and (d), with seventy-tive percent (75%) ortlle penalty paid 

to the Calilomia Office of Enviromnenlul Health Hazard Assessment ("OEHHA"), und the remaining 

twenty-nve percent (25%) of tho penalty paid te) Zivkovic. 

The portion ofthe.settlement attrihutable to attorney's fees and costs shull be paid t~ Zivkovic's 

cOtU1scl. Zivkovic is entitled to all attol'l1cy's fees and costs incurred by him in thi~ action, including 

but not limited to investigating potential violations, bringing this matter,to Wells Lamont's attention, 

UR well a~ litigating and negotiating 11 settlement in the public interest. 

Wells Lamont shall provide its payment in one check payable to Nicholas & Tomasevic, LLP, i 

Zivkovic's counsel. Zh;kovic's counsel shall be responsible for deliveri~1g OEHHA's and Zivkovic's I 

pOItions ofthc penalty paid under this Consent Judgment.' . . ' ..! 
• I . 
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3.2 Payment Procedures 

(a)·. Issuance of Payments. Payments shall be delivered as follows: 

No later than fourteen (14) calendar days from the Effective Date, all payments required by 

this Consent Judgment shaH be delivered to: 

(b) 

Nicholas & Tomasevic, LLP 
-225 Broadway, 19th Floor. 
San Diego, CA 92101 

Copy of Payments to OEm-lAo Zivkovic's counsel agrees to provide Wells 

Lamont with a copy of the checks payable to OmUIA, as proof of payment to OEHHA. 

4. CLAIlVlS COVERED AND RELEASED 

4~1 . Zivkovic's Public Release of Proposition 65 Claims 

For any claim 01' violation arising under Proposition 65 alleging a failure to warn about 

exposw'es to DINP fi'om Products manufactured, imported, sold, or distributed by Wells Lamont pri.or 

to the Effective Date, Zivkovic, acting all his own behalf and in the public interest, releases Wells 

Lamont of any and all liability. This includes Wells Lamont's parents, subsidiaries, afiiliated entities 

lmder common ownership, its directors, officers, agents, employees, attorneys, and each entit.y to 

whom Wells Lamont directly or indirectly distributes or sells the Pl'oducts,including but 110t limited 

to, downstream distributors, wholesalers, customers, retailers, :1l'anchisees, cooperative members and 

licensees (collectively, the "Releasees"). Compliance with the terms of this Consent Judgment 

constitutes compliance with Proposition 65 with respect to the alleged or actual failure to wam about 

exposures to DINP from Products manufactmed, imported, sold, or distributed by Wells Lamont after 

the Effective Date. This Consent Judgment is· a full, final and binding resolution of all claims that J . 

'Nere or could have been asserted against Wens Lamont and/or Re1easees for failure to provide 

warnings for alleged exposures to DINP contained in Products. 

4.2 Zivlwvic's Individual Release of Claims 

Zivkovic, in his individual capacity, cilso provides a release to Wells Lamont and/or Releasees, 

which shall be a full and tinal accord and satisfaction of as well as a bar to all actions, causes of action, 

obligations, costs, expenses, attomey's fees, damages, losses, claims, liabilities, and demands by 

6 
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Zivkovic of any natW'e, character, or kind, whether known or unknovvTl, suspected or unsuspected, 

arising out of alleged or actual exposures to DINP in Products manufactured, imported, sold, or 

distributed by Wells Lrunont before the Effective Date. 

4.3 "Veils Lamont"s Release of Zivkovic 

Wells Lamont, on its own behalf, and 011 behalf of Releasees as well as its past and current 

agents, representatives, attomeys, successors, and assignees, hereby waives any and all claims against 

Zivkovic and his attol11eys and other representatives, for any and all actions taken or statements made 

by Zivkovic and his attorneys andothenepresentatives, whether in the COlU"se of investigating claims, 

otherwise seeking ~o enforce Proposition 65 against it, in tbis matter orwith respect to the Products. 

5. COURT APPROVAL 

,This Consent Judgment is not effective until it is approved and entered by the Court and shall 

, be null and void if it is not approved and entered by the Court within one year after it has been fully 

executed by the Parties, or by sU,ch additional time as the Parties may agree to in writing. 

6. SEVERABILITY 

Subsequent to the COUlt's approval and entry ofthis Consent Judgment, if any pt'ovision is held 

by a court to be unenforceable, the validity of the remaining provisions sball not be adversely affected. 

7. GOVERNING LAW 

The temlS of this Consent Jlldgment shall be governed by the laws of the state of California and 

apply within the state of California. In the event that Proposition 65 is repealed, or is otherwise 

'rendered inapplicable for reason, including but not limited to changes in the law, then Wells Lamont 

may provide written notice to Zi\rlcovic of any asserted change, and shall have no further injlUlctive 

, obligations pi.ll"sliant to ,this Consent Judgment with respect to, and to the extent that, the Product'l are 

so affected. 

8. NOTICE 

Unless specified herein, all correspondence and notice requjred. by tlus Consent Judgment shall 

be in wriung and sent by: (i) personal delivel~; (U) first-class, registered, or certitied rnail, retum receipt 

requested; or (iii) a recognized overnight courier to the i"OIlOWjllg addresses: 

7 
CONSENT JUDGMENT 

I , 
- ~ 



", 

"2 

3 

4 

5 

6 

7 

"R 

9 

10 

II 

12 

13 

"",, J4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2(j 

" 27 

28 

George Gigounas, Esq~ 
DLA PITJER LLP 
555 Mission Street, Suite 2400 

Nicholas & Tomasevic. LLP 
225 Broadway, 19th Floor 
Smi Diego, CA 92101 

S~i.n rrancisco. California 94105-2933 

" " " 

Any Patiy may, from time to time, specify in writing to the other, achangeofaddl'essto " 

which all notices and other communications "shall be sent. 

9. _ COUNTERPARTS; FACSIMILE SIGNATURES 

This Consent Judgment may be executed in countelWlrts and by facsimile signature, each of 

\vhich shall be deemed an original, and all of Which, when taken together, shall constitute one and the 

~aJ11e document. 

.10. POST Ji~XECUTION ACTIVITIES 

" Zivkovic agrees to comply with the repOlting form requirements relcrenced in Health and 

Safety Code section 25249.7(i} "rhe Parties further acknoWledge that,plll"Sl.iant to Health and Safety 

Code section 25249."7(f), a noticed motion is l:equ"ired to obtau1 judicial approval of the settlement, 

which motion Zivkoyic shall draft. and tile. [n furtherance of obtaining stich approval, the Pru1ies agree 

to mutually employ their bestefiorts, includirig those of their cOLUlsel, to suppOli ~he entry of this 

agreement as judgment, anel to obtain judicial approval of their settlement in a timely manner. For 

purposes of this Section, "best cHorts" shall include, at a minimum, supporting the motion for approval, 

responding to any objection that any third-patry may make, and appearing at the hearing before the 

Court ifso requested. 

11. MODIFICATION 

This Consent "J udgment may be 1110dilied only by: Ci) a written agreement of the Parties and 

entry of a modified consent judgm~nt thereon by the Court;' or (ij) a successful ruotion or application 

orany Party, and "the entry of amodified consentjudgme~t thereon by the .court. 

12. AUTHORIZAT10N 

The undersigned are authorized to execute this C<;>nsent Judgment and aclUlowledge that the)1 " 
. " " 

have read, understand, and agree to all of the terms and conditions containeclllerein. 

............ "- .. '-"_._- -------- ".- .. __ ._._- -"._._----------------------' 
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AGREEDTO: AGREED TO: 

BY:~L~·, 
.1I~l- 3&1'Te:ou.t~e. [prlllt name] 
Wells Lamont .LLC 

L-----------~--~~~----~~9~------~~----~~~------~ 
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