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" IN AND FOR THE COUNTY OF SAN FRANCISCO

ARTHUR ZIVKOVIC, an individual,
Plaintiff,
V. -

WELLS LAMONT LLC, a Delaware
‘corporation

Defendant.

Case No.: CGC-16-556079
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.:Da’ted: | ?LQ\\‘Y’\

I By: . //{%q/é%/

Plamtlff Arthur Zwkovrc and Defendant Wells Lamont LLC agreed through the|r.
respective counsel to enter Judgment pursuant to the terms of their settlement in the form of a
stlpulated Judgment (“Conserit Judoment”) This Court 1ssued an Order approving the Proposmon

65 seftlement and Consent Judgment on ?lgt ‘ VU

ITIS HEREBY ORDERED, ADJUDGED AND DECRFED that, pursuant to Health and:
Safety Code section 25249.7(f) subdivision (4) and Code of Civil' Procedure section 664.6,
judgment is hereby entered in accordance with the terms of the Consent J udgment attached hereto

as Exhlblt A. By stlpulatlon of the parties, ‘the Court w1ll retam _|LlI‘lSClICtl0n to enforce the |

‘settlement under Code of Civil Procedure sectlon 664. 6

IT IS SO ORDERED.

JUDGE OF THE SU_PERIOR COURT

HAROLD KAHN

Appioved as to form:

NICHOLAS & TOMASEVIC, LLP DLA PIPER LLP

‘Cralg Mitholas -
Attorney for Plaintiff
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NICHOLAS & TOMASEVIC, LLP
Craig M. Nicholas (SBN 178444)

Shaun A , Marklcy (SBN 291785)

225 Broadway 19" Floor
San Diego, California 92101
Tel: (619) 325-0492

Fax: (619) 325-0496

GLICK LAW GROVUP,PC -
Noam Glick (SBN 251582)
Kelsey McCarthy (SBN 305372)

225 Broadway, Suite 2100

San Diego, California 92101

-Tel: (619) 382-3400

Fax: (619) 615-2193

Attorneys for Plaintiff
Arthur Zivkovie

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN FRANCISCO

: ARTIIUR ZIVKOVIC an individual

Plamtlft
v,

WELLS LAMONT LLC, a Delaware
corporation

Defendant. .

| Case No. CGC 16-556079

[I’ROPOSF D] CONSENT JUDGMENT

(Health & Safety Code § 25249.6 et seq. and

Code Civ. Proc. § 664.6)-
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1. INTRODUCTION

11 Parties
This Consent Judgment is entered into by and between Arthur Ziv <ovm 7 1vl\ov1c ) and Wel]s
Lamont LLC (“Wellq L'lmcmt ) (c,ol cctively the “Parties’ )
12 Plaintiff |

Z wkowc is an individual xemdm;, in California and acting in the interest of the general pubhc

He qcekq o pr omote awareness of exposures to toxic chemicals and o improve human health by

reducing or eliminating hazardous substances contained in consumer products.

1.3 ~ Defendant | | |

Wells Lamont employs ten or more individuals and is a “person in the course of doing business”
for purpo%s of the Safe Drinking Water and Toxic Enforcement Act of 1986, Health and Safety Code
section 25249.6 er seq. (*Proposition 657). -

1.4 General Allegations

- Zivkovic alleges that Wéllq' Lamont nmmifactures »ir’npértq sells, and clistl'iiatxfés for sale in
California PVC Work Gloves, Winter Lining, Blue that contain DuSOnonyl phthalate (“DNP”)
Zivkovic further alleges that Wells Lamont does S0 Wlthout provndmg3 a sufficient health hazard.
war mna as 1equ11ed by Proposition 65 and related Rugulanons Pmsu’mt to Proposmon 65, Dusononyl
phthalatu (“DTNP’ ) is listed as a. chcmu.al knowu to cause cancer.
1.5 Product I)escnpnqn |

For purposes of this Consent J udgmc}ﬁ “Products™ are defined as PVC WGrk Gloves, Wigtér
Lining, Blue containing DINP that arc manufactured, ivnllpo‘med,.sold, or distributed for.sale in
Calitornia by Wells Lamont, | -

1.6 'Notices of Violatio‘n

On August 10, 2016, 7, 1vkovxc served Wells Lamom True Value Compdny, the California
Attorney General, and all. 0111u 1equued public euforcement agencxus ‘with a 60 D’iy Nottce of
Violdtion of Cahforma Health and Safety Codc section 75749 6 et seq (“Nollce") Thc Notice dlleged
lhdt Wells Lamont violated Proposition 65 by failing to qufﬁcxently warn consumers in Cahforma of

the hoahh hazards as>ocmtcd with exposures to DINP contamed in the Products.

2
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No public enforcer has commenced or is olherw1se plosecutmg an action to enforce the
violations alleged in the Notice.
1.7 Complaint. ‘
7_ On _12/20/2016 , Zivkovic filed a Complaint against Wells Lamont for the alleged vialations
of He'althi and Safety Code sectioﬁ 25249.6 that are the subjecl of the Notice (“Complaint”)n.r
1.8  No Admission - |
Wells Lamont denies the material, factual, and legal allegations in the Notices and Complaint,

and maintains that ell of the products it has manufactured, imported, sold, and/or distributed for sale in:

“California, including the Products, have been, and are, in compliance with all laws. Nothing in this

Consent Judgment shall be construed as an admission of any fact, finding, conclusion of law, issue of
law, or yiolation of law, nor shall compliance with this Consent Jud gment be construed as an admission
of any -fact, ﬁnding, conclusion of law, issue of law, or violation of law. This Section shall not,
howevel dnmmsh or othermse affect Wclls Lamont’s obhgatxons, Lcsp011s1b1ht1es, and duties under
thls Consent Judgmen’t

1.9 Jurisdiction

For purposes of this Consent Judgment and the Complaint only, the Partics stipulate that this
Court has jurisdiction over Wells T.amont as to the aillegations in the Complaint, that venue is proper
in the County of San Francisco, and that the Court has Junschctmn to enter and enforce the provisions
of this Consent Tudgment pursuant to Proposition 65 and Code of Civil Procedure section 664.6.

1.10  Effective Date

_ For puxposes of this Conscnt J udgment the term “Effective Date” means the date o which the

Court grants the motxon for approval of this Consent Judgment, as dmcussed in Section 5

2. INJU_NCTIVE RELIEF

2.1 _ Reformulation of the Product v
Commencing six (6) months after the Bffective Date, and continuing thereafter, Wells Lamont
shall only ship, sell, or offer for sale in California, reformulated Product pursyant to Section 2.2 or |

Product that is labeled with clear and reasonable warning pursuant to Section 2.3. For purposes of this

3
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Consent Judgment, a “Refonnulated Ploduct” is Product that meets the standard set forth m Section
2.2 below. | o

2.2 Reformulation Standard

“Reformulated Product” shall meanvP'rodu'ct that confains less than or equal to 1,000 parts per

million (“ppm™) of DINP when analyzed pulsu'mt 1o CPSC—CH C100t -09.3 Standard Operatmg
Plocedure fm Detcnmnatlon of Phthalates method ’

» 23 Lleal and Reasonable Wa: nmgs ‘

Commencmg six (6) months after 1he Effective Date and continuing thereafter, Wells Lamont |

shall, for all Product it sells or distributeé and which is intended for sale m California that isnota
Reformulated Produect, or Whigh ‘Wells Lamont has reason to believe will be shipped or. sold in
California, provide clear and reasonable warnings as set forth in Proposition 65 and related Regulations.

The warning shall be prominently placed with such conspicuousness as com;iared with other words,

statements, designs, or devices as to render it likely to be read and understood By an ordinary individual |-

under customary conditions before purchase or use. Each warning shall be provided in a manner such
that the consumer or user is reasonably likely to understand t6 which Product the warning-applics, so

as to minimize canfusion,

" With new Regulations set to take effect in 2018, Wells Lamont has the option, without |-

lim_ite;tion,‘to use tlle~1ahgtiage set forth in the current Regulations® or the language set forth inthe 2018 |

Regulations.? In the event that the Office of Environmental Health Hazard Assessment promulgate one

or more regulations requiring or permitting warning text and/or methods of transmission different than

127 CCR § 25603.2 [Repeéled Operative August 30, 201 8]:-“\VARNING: This produét may |. -

contain a chemical knoWn,to the State of California to cause cancer or birth defects or other
1cproduct1ve harm.”. .

297 CCR g 25603 [Opex ative August '%0. 2018]' “WARN ING: Fius ploduct can e*«;pose you

to chumcals including DIN P I‘or more information go to WWW. P65Warnings.ca.gov.”

1t e er ke Pt # s AALAN
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those set forth above, Wells Lamont sha]lv'be en’_dt]»ed to use, at its -discret-ion, sﬁch other warning text
and/or method of transmission ,w;'lhqu( being demned in breach of this Consent Judgment.

2.4 Sell-Through Period |

Notwithstanding anything else in this Settlement Agreement, the Products that were
manufactured prior to six (6) moﬁths after the Effective Date shall be subject to the release of liability
pursuant.to Section 4 of this Consent Judgment, without regard to when such Products were, or are in
the future, distributed or sold to customers. As a result, the leigatious pf Wells L.amont, or ahy of its
parents, subsidiaries, affiliates, or d()\;vnstrcam retailers as setfqu"h in this Consent Ju_dgmént, including
but not limited to Section 2, do not apply to these products manufactured prior to six (6) months after
the Effective Date. |

3. MONETARY SETTLEMENT TERMS

CN Settl‘emeﬁt Amount _

Wells -Lanmht shall pay fifty-five thousand dollafé ($55,000) in settlement and total satisfaction
of all the claims referred to in the N.oticc, the Complaint, and this Consent Judgment._TIﬂs includes
civil penalties in the amount of five thousand dollars ($5,000) pursuant to Health and Safety Code
section 25249.7(1)): aﬁd attorney’s fees and costs in the amount of 'ﬁlﬁy thousand dollars ($50,000)-
pursuant to Code of Civil Procedure section 1021.5. | | |

“The portion of the settlement attributable to civil pehalti;s shall be allocated according to Health
and Safety Code section '25249.12(6}(1) and (d), with seventy-ﬁve percent (7‘5%)'01‘ ‘the penalty paid
to the California Office of Environmental Health Hazard Assessment (* OEIHIA”) and the 1emam1ng
twenty-five percent (23%) of the pcmlty paid 1o Z ivkovic.

The pm‘tmn of the settlement atmbulable to attorney’ sv fees and costs shall be paid to Zivkovicl"s
counsel. Zivkovic is entitled to all amdmcy’s fees and costs incurred by lhim in this action, including
but not limited to investigating potential vio]atidns, bringing_-this hiatter.l‘o Wells Lamont’s attention,
as well as litigating and negotiating a settlement in the public interest.

Wclls L.amont shall provide its payment in one check payable to Nicholas & Tomasevic, LLP,
Zivkovic’s counsel. Zivkovic’s couhscl shall bé responsible for deliveriﬁg OEHHA’s and Zivko.vic’vs

pcjrlions of the penalty-paid under this Consent J ud@nent.

b
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3.2 Payment Procedures
(a)  Issuance of Payments. Payments shall be delivered as follows: ,
Nq later than fourteen (14) calendar days from the ﬁﬁ‘cctive Date, all payments required by
this Consent Judgment shall be delivered to: '

Nicholas & Tomasevic, LLP
225 Broadway, 19" Floor
* San Diego, CA 92101
(b)  Copy of Payments to ORHHA. Zivkovic’s counse] agrees to provide Wells
Lamont with a copy of the checks payable to OEHIIA, as proof of payment to OEHHA.
4, CLAIMS COVERED AND RELEASED

4.1 Zivkovie’s Public Release of Proposition 65 Claims

For any claim or violation arising under Proposition 65 alleging a failure to warn about

exposures to DINP from Products manufactured, imported, sold, or distributed by Wells Lamont prior .

to the Effective Da.t;:, Zivkovic, acting on his own behalf and in the public interest, releases Wells
Lamont of any and all liability. This includes Wells Lamont’s vparen'ts,, subsidiaries, afﬁlia‘ted entities
under common 6Wnership, its directors, officers, agents, employees, attorneys, and each entity to
whom Wells Lamont directly or indirectly distributes or selis the Products, including but not limited
to, downstream distributors, wholesalers, customers, retailers, franchisees, cooperative members and
licensees (collectively, the “Releasees™). Compliaﬁce with the terms of this Consent Judgment
constitutes compliance with Proposition 65 with respect to the alleged or actual failure to warn about

exposures to DINP from Products manufactured, imported, sold, or distributed by Wells Lamont after

the Effective Dale. This Consent Judgment is a full, final and binding resolution of all claims that -

were or could have been asserted against Wells Lamont and/or Releasees for failure to provide

warnings for alleged exposures to DINP contained in Products.

4.2 Zivkovic's Individual Release of Claims
Zivkovic, in his individual cépacity, also provides a release 1o Wells Lamont and/or Releasees,
which shall be a full and final accord and satisfaction of as well as a bar to all actions, causes of action,

obligations, costs, expenses, attorney’s fees, damages, losses, claims, liabilities, and demands by

6
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Zivkovic of any nature, character, or kind, whether known or unknown, suspected or unsuspected,

arising out of alleged or actuallcxposures'to DINP in Products manufactured, inlporfed, sold, or

distributed by Wells Lamont before the Effective Date.

4.3 Wells Laniont’s Release of Zivkovic

Wells Lamont, on its own behalf, and on behalf of Releéasees as well as its past and current

agents, representatives, attorneys, successors, and assignees, hereby waives any and all claims against

Zivkovic and his attorneys and other representatives, for any and all actions taken or statements made
by Zivkovic and his attorneys and other representatives, whether in the course of investigating claims,

otherwise seeking to enforce Proposition 65 against it, in this matter or with respect to the Products.

3, COURT APPROVAL

This Consent Judgment is not effective until it is approved and entered by the Court and shall

- be null and void if it is xi_ot approved and entered by the Court within one year after it has been fully

execuled by the Parties, or by such additional time as the Parties may agrec to in writing.

6.  SEVERABILITY

Subsequént to the Court’s approval and entry of this Consent Judgment, if any provision is held
by a court to be unenforceable, the validity of the remaining provisions shall not be adversely affected.

7. GOVERNING LAW

The terms of this Consent Judgmem shall be governed'_‘by the laws of the state of California and

apply within the state of California. Ili the event that Proposition 65 is 'rep'e.aled, or is otherwise

rendered inapplicable for reason, including but not limited to cﬁanges in the law, then Wells Lamont

mdy provide written notice to Zivlkovic of any asserted change, and shall have no further injunctive

"obligations pursuant to this C.bn_s_ent Judgment with respect to, and to the extent that, the Products are

so affected.
8.  NOTICE |

Unless specified heréin, aH corresf)onacnce and nétiée required by this Consent J udgment shéll
be in writing and sent by (i) personal delivery; (if) first-class, registered, or certified mail, return receipt | -

requested; or (iii) a recognized overnight courier to the following addresses:

7
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For Wells La nont I orVZ_iykovic:
Greorge Gigounas, Esq. . " Nicholas & Tomasevic, LLP -
DLA PIPER LLP 225 Broadway,-19th Floor

555 Mission Street, Suite 2400 Saii Diego, CA 92101
San Francisco, California 94105-2933 : .

© Any Party may, from time to time, Spécify in writing to the other, a change of address to

which all notices and other communications shall be sent.

9. COUNTER_I"ARTS; FACSIMILE SIGNATURES

This Consent Judgment may be exccutéd in counteq“),ax’tsn and by facsimile signature, each of
which shall be dccifned an original, and all of which, when taken together, shall constitute one and the |
sanme documcnt | o ‘ | | .

10.  POST EXECUT ION ACTIVI'I lLS

'7 ivkovic agrees to complv with the 1'ep011‘in0r form requirements referenced in Health and

Salctv Code section ”5249 7). "I he Parties 1urthc1 acknowled;_,e that, pumuam to Health fmd Safety

C odc section 25249 7(f) a notlccd mouon 1s 1equued to obtam _]UdlCla] appmval ot the seL’cIement

h.]Ch motion Zwkovxc shall dmft and file. [n fur therance of obtaining such appl oval, lhe Pames aglec -
to mutually employ their beqt eﬁom mcludlng those of 1heu com]sel to support the entry of this |-
agreement as judgment, and to obtain judicial approval of theu seitlement in a tlmely manner. For
purposes of this Sccnon, “best efforis™ shall m«,ludc, at a minimum, suppmtmg> the motion for approval,
responding to any objection that any third- party may make and appearing at the he'u ing before the

Court if so requested.

11.  MODIFICATION
This Consent.Judgment may be modilied only by: (i) a written agreement of the Parties and
enlry of a modified conseﬁtjudgmént thereon by the Court; 'ér (i a successful motion or application | -

of any Party, a'nd',thc entry of a madified consent j’udgineﬁt _thérgon by the Court.

12. AUTHORILA TION
Ihe undmswned are authorued to exccute this Consunt htdgmcnt and acknow ledue that thcy |

have xcad under, stand and aglee to all of the terms and conditions contamed herein.

. 8
CONSENT JUDGMENT -



—

~ (@) U ELY (S} DO = o A=/ [v=] ~ (@)} w S SN 0% N

p—i
fecs]

 AGREED TO:

 Date: January 17, 20),7%

AGREED TO:

Date: Mamunew 17,2017

J/'VIN //’"

. ,z

‘ [iieay
By: {/

M/wab/

ARTHU‘R’ZIVK‘C’TVIC

Hienag, Serreoucue [print name]
Wells Lamont LLC
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