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1. Intr,"odulcti(')'rig K
1.1 On February 27, 2017, -l\htliony.. Feﬁ'ei'r_o (“Ferreiro”) served Guntersville

Breathables, Inc. t/a Froggs. Toggs (:_“G:,untef_s'ville Breathables™), F,,a_rwest:SpoFts, Inc. (“Farwest™)

Wal-Mart Stores, Inc. (“Walmart”) anisi various public enforcement ééen'ciés with a document

entitled “Notice of Violation 6f Califbj'tﬁia Health & Safety Code § 25249.6, et ;ve'q:"' (the

enforcers, with notice that: alleged that Guntersvnlle Breathables was in v1olatlon of California
Health & Safety Code § 25249.6 (“Proposxtlon 65", for failing to warn consumers and‘customers - .
that-Frogg Toggs’ chest _waders; mcludlpg its _Rana 1L PVC Chest Waders, UPC No. 6 47484
04981 3 (the “Product” or “l?r,oduo_tfs”l manufactored; sold and/or distributed by Guntersville
Breathables in California,. ex‘posed'users in Calif(')mie to the chemicel Diisonony! phthalate
(DINP). No pub11c cnforcer has prosecuted the allegatlons set forth in:the Notice. |

1.2  OnMayll, 20l 7, Ferrelro filéd-a Complamt for Civil Penalties and Injunctive
Relief (“Complaint”) in-Alameda Collimty Superior Court, Case No. RG17859877, against
Guntersville Breathables alleging violations of Proposi;t-ilon 65.

13 Guntersville Breathables:is a considered a person under California Health and
Safety Code §25249.6 an'd‘b‘ff'eredi'tli'fe Prodiicts for salé within the State of California.

: ; | . ;

‘1.4 Guntersville: B,r,eathables and.Ferreiro are collectively referred to herein as; the

| “Parties”. o

| ' :
- 1.5 Ferreiro’s Complaintialleges, amorig other things, that Guntersville Breathables

- sold:the Products in Califorrli'a and/olito Califomia:citizeﬁs fh'at the Products contain DINP, and
: that the resultmg exposure v1olated prov151ons of Proposmon 65 by knowingly and intentionally
exposmg pérsons fo a: chemlcal known to the State of (“alltorma {0 cause both cancer and

' reproductive toxicity wnhout first prov1d1n1, a clecu‘ and reasonable warning to such individuals.

I
1.6 For pu:poses of this: Consem Judgment only, the Parties stlpulate that this Court

- has jurisdiction over the allegations ¢ of v1olat10ns contained in.the Complaint and personal

jurisdiction over Guintersville Breathables as to the acts alleged in the Complaint, that:venue is

- proper'in the County of Alamedd; and that this Court has jurisdiction to enter this Consent
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Judgment s 4 resolution. of the alle'galgions coritdined in the Complaint,
1.7 The Parties:enter into thlS Consent Judgment pursuant to a full settlement of

I
prolonged litigation, By éxecution: of this Consent Judgment Guntexsv;lle Breathables docs not

admit: any v1olat|0n of Proposition 65 ‘a.nd specifically denws that it has commltted any such '
violation.” Nothmg in this Consent Judgment shall be cnnﬂtrued as an '1dm135|0n by Guinter sville
Breathables of any fact issue of law or violation oflaw nor shall compllance wilh the Consent
Judgment constltute or be coristrued als an admlssmn by Guntersvnllc Breathables of any fact
issue:of law, or-violation of law, Nolhmg in thls ConsentJudgment shall prejudice, waive, or
impair any right, remedy or-defense that Cxuntersvxlle Brzathables may have in any other future
legal proceeding. Howevcr, thls:pdrd;raph:shall nol.dunlmsh or otherwnse affect the obligations,

responsibilities and duties of'Guntersv!Aille B_rcathableS;under this Consent Judgment.

1.8 For purposes of this Co;ns'ent Judgment, the term "Effective Date! shall riiean the

date that the Consent Judgment 1s:ente‘|red:lj)y the Court.” ' ,

- I'nillr_l_tjfi"‘?'[ie.l.ic.f.' .. I

[

2:1 Commencing ninety (9b) days after the Effective.-Date and conltinuing tnercaﬁer,

with respcct to the Products, C‘untcrsv'ﬂle BrcathabIes shall only s}up, sell, or offer for sale in
California, Rcfurmuldted Produt.t pursuant to Secuon 2.2 br Product that is 1abclcd w1lh a cledr
and reasonable v.va[nmg;_putsuant to:Sec_Uon 2:3. Gunter_s_vnlle Bteathables and its downstream
retailers shall have no obligation to la'lljél‘P"roducts that eritered: the streafr of comimerce prior to
the Effective Date or within nmcty (90) days after the Eifectlve Date. For purposes of this
Settlement Agreement a “Rcformulated Product”is Product that is in compliance with the

22 “Reformulated Product shall'mcan Produc‘t that coitains less than or cqual to -

1,000 parts pet million (“ppm”) of DINP when analyzed pursuant to CPSC-CH-C1001-09.3

Standard: Operatmg Procedure for: Determmatlon of Phthalates method.
2.3 Commencmg nlnety (90) days aftcr the Effectlve Date, Gunters v1]|c Brcathablcs

shall for all Products At sells or d1str|butes and that is: mtended for salé in California and that is not

o
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" a Reformulatéd Product, provide clear and reasonable warnings as set forth in subsection 2.3(a)

below. The warning shall be_._prcn‘tinently. p’iacdd with stich conspicuousness as compared with
; : Ry P .

other words, statements, designs, or devices as to render it likely to be read and understood by an
ordinary individual under customary: conditions before purchase or use. Each warning shall be

provided in a manner such that the consumeér or user understarids to which specific Product the

. c ,
b Thx = = G Al | i = i # 4
warning applies, so as-to -m|n|m1ze-th|e risk of consumer conifusion.

packaging, labeling or directly on eaclh Pro’dullcl they sell or distribute and that are intended for sale

in California and that'is not a Reformulated Product thdt states:

(a) Product Labeling.  Guntersville Brealh‘ah.les shall affix a warning to the |

WARNING: This product contams a ,hemlcal known to the State of California to
cause cancer, : '

or

: WARNI'NG This: pmducl can cxpose you:to:chemicals including DINP, which is
known to the State of California to: cause cancer. For more mformauon ga to
WWW. PﬁSWammgs ca.gov, |

3. Entry:of Consent Juugmergi
; i * |

3‘.1 " The Parties hereby reciuest tha't the Court p'ro‘rnptly enter this Consent Judgment.

|
Upon entry. of this Consent Judgment Ferreiro and Ciunterswlle Breathables waive their
respcctwc rights to a hcarmg or trial on the alllegatlons of the Comphmt and 60-Day Notice.
I
3.2 Inthe event that the A:ttonu':ylﬁene;a] objects or otherwise commcnts-bn one or

. more provisions.of this Consent Jud{;mem,"Guntcrsville-Breathables agrees not to oppose, object

to, or otherwise .impede 'any;rcas'onaBle steps taken by Ferreiro to satisfy such ¢oncemns or

‘ , : . .

objéctions. K I
: n o

4, 'irffm-m-s Covered By This Conseit Judginent

|
4.1 Plamtlff"s Publlc Release of|Proposmon 65 Claims.. This Consent Judgment isa

_ final and binding resoluuou between‘ Plaintiff. Ferreiro, actmg on his own behalf, and on behalf of

the public and in the public mtercsl, and-Deﬁendam. Guntersvxlle Breathablcs, arid shall have

. preclusive effect such that no other person or entity, whether purporting:to act in his, her; or its

. interests or the: pubhe interest shall be pe;m!rlted to pursue and/m take any action with respect to.
28
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any violation of Proposition 65 that w:a's alleged in the Complaint, or that could have beeh brought.

putstiant to the Notice (“Pfopositioh 65, Cliriis”) ag'aihst Guintersville Breathiables-and/or its

_parents, subsidiaries, afﬁllated entmes ufdet cormmon: ownershlp, directors, ofﬁccrs agents,

emp]oyees attorneys and each enmy io whom Guntersvrllc Breathables directly or indirectly
dxstrlbules orsells-the Products mcludmg but not limited to, downstrcam distributors,

i
marketplace hosts; wholesalers customers (mcludlng, but not llmlted to Farwest and its afﬂllates i
and sub5|dlarles) retallers (mcludlng,| but not I)mltcd to, Walmart and its aff'llates and
subsidiaries), franchlsees cooperatlve members and licensees (co]lecuvely, the “Releasees")
10 alleged exposures to DINP i m the Products comphanue Wlth the terms of this Consent
Judgment.by Guntersville Breathables isideemed sufficient to.satisfy all obligations concerning | '-
complr'anee.by'Gunters‘wll'e Brea‘thablle's‘, F‘af'w'est, Wélmart; 'and:'the _other Releasecs with the

i

requirements of Proposition 65 with respect to the Products. - = - : It

4.2 PlaintifPs.Release of/Additional:Clairis. As to Ferreiro forand in his individual -_Ij
capacity. only, this Cepsent Judgment_i shall have preclusive effect such that he shall:not be
permitted to pursue ahd/dr‘ tak.e: any'-aECti'On with respect.to any olhér statutory or commor:law
clalm to the fullest extent that any sulch clalm was or could Have:been asserted by him-against
Guntersvnlle Bredthdbles Farwest, Wd]mdrt or. dny of(he other Releasees of the Products based

committed:by: Guntersvnlle Breathables Farwest Walmart or any of'the other: Releasees (“DINP
Exposure Cldxrns ). . } : . o

43 Waiver of nghts Under Section 1542 of the California Civil Code. As to
Ferreiro’ s mdmdual release of DINP Exposure Claims set forth in Section 4.2 (“Individual
Release™); Ferteiro, acting on his. len behalfin his mdnvrdual capacrty w1th respect 10 the

Indrvrdual Release, walves all nghts to msmute any fomr oflegal action, and re]eases all claims

against Guntersvnlle Breathables Farwesl Walmart, the other Releasees, and cach of them, for.

! )
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capacity with respect to the Inleldual Release waives any and all rlghts and benefits which he
now hdS or in the future may havc conferred upon him ‘with: respect to the Clatms by virtue of

the provisions of § 1542 ofthe Cahfomta Civil Code which provrdes as follows

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES:NOT KNOW OR SUSPECT EXIST IN HIS'OR HER

FAVOR AT THE TIME OF EXECU [ING THE RELEASE; WHICH IF

KNOWN BY HIM OR HER MUST HAVE MA TFRU\LLY AFFECTED HIS
. SETTLEMENT WITH THE DEBTOR

4.4 Guntersville: Breathables ‘Release of Plaintiff Ferreiro. Guntersvrlle
Breathables, on:behalf of itseif,. its pdst and current agerts, representattves attorneys, successors’
and/or assrgnees hereby waives any: and all claims: -against Ferreiro, his:attorneys, and other

representatlves for any and all acttons taken or statements made (or those that could have been

taken or made) by Ferreiro and his; attorneys and other tepresentatlves whether in the course of

investigating.claims or otherwrse seeklng enforcement ofProposmon 65 against Guntersvr]le

Breathables in this matter.
B [,

_' '_5. .,Enl'm'cemcn't ni'.ludgnwntv"-- .
© .51 . . The terms of thts Consent Judgment shall be enforced exclusively. by the Parties -
hereto The Partles may, by nottced rnotton or order to-show-cause before the Superlor Court-of
Alameda County, giving! the notlce requrred by law cnforco the terms and condltlons conlalned

herein. In ary proceedmg brought by etther party to cnforce thlS Consent Judgment, such party' -

thay seek whatever. f'nes costs penaltles or remedles as may be provided by law for any Vtolatton ]

_of Proposmon 65 or this Consent Judgment

6. Modlﬁcatmn ofJudgment

6.1 Thrs Consent Judgment may be modlfted only by written agrecment of the Parttcs

upon entry of'a modlfed Consent Judgment by the Court thereon or upon motion of any party as

provided-by law and upon an e_'ntry:o'fa modiﬁed Consent Judgment by the Court.
6 2 Should any court cnter final Judgment in 4 case brought by Ferretro or the Pepple

tnvolvmg the: Products that sets: forth standards def'nmg when Proposrtton 65 warnings will or

-6
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will not be required (“Altérnative Stanidards™), or i the California Atlbrney' General’s office
otherw1sc provides:written endorsement (i.e., a writing that is circulated by the Attorrey General
that is not intended:for the purpose: oflsollcltmg furthcr mput or comments) of Alternative
Standards applicable to products‘that are ofthe same gen‘er-al type and function as the Products
and constructed: from the same: matenals Guntersvnlle Breathables shall: be:entitled to scek a -

modlﬂcatlon of this Consent Judgment on sixty:(60): days noticeto Ferreiro s0.as to be able to
utilize and rely on:such Alternative Stlandards inlieu of those set forth in. Sectlon 2 ofthis
Consent.Judgment,. FCI‘ICH‘O shall not unreasonably contest any proposed application to effectuate
such a modification p10v1ded that the;Products for which such a modlﬁcauon 18 <ought are of the

same general typc:and,fun_c,tmn'as_:thqse to Wh,lch the Alternative Standards apply.

7. Settlement Payment| -

7.1, In _sétﬂcmt;n_t ofall At;hc;;glva.i,rps referred to in:this Consent Judgment, and without
any admission of liability therefore, Guntersville Breatlnlablqs shall make the following monetary
payments:

7.1.1  Initial CivilfP%:nalty. Within ten:(10) business days of the entry of thi'sl
ConsenLJudgm;nt by the Court, Gun;tcrsv'ill'c Brecathables shali pay-é tot.al' of $2,500.00 in Initial
Civil Penalties in accordange with thi:$ S_egt.ionf. The Initial Civil I;cnall'ty paymcnt' will be '
allocated in accordance with Califorrl?ia.Health & Safety Code §§ 25249.12(c)(1) and (d), with
75% of the funds remitted to the Caliiff(.)(':nia Office o'f’Eljv'ironmcntal Health Haz.ard Assessment
(-"OEHHA") and the remaining 25% ;df:the civil penalty remilted to Ferreiro. Within ten (10)

business days of the: entry of this Consent Judgment by:the Court, Guntersville Breathables shall

_issue: two separate checks: for the cw1l penalty payment to (a) "OEHHA" in the amount of

“$1, 875.00' andz(b) "Brodsky & Smlth“I:LC ifi Truist for Férreiro" ‘m-thc'amount0f$625:00 '

| :

+Evan J: Smith, Esquire’
Brodsky & Smith, LLC

Two Bala Plaza, Suite 510

Bala Cynwyd, PA:19004:

T
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Payment owed to OEHHA (EIN 68 0284486) pursuant to thlS Section shall be delivered: directly
to OEHHA (Menio Litie “"Prop 65: Penaltles") at orie ofthe followmg address(cs): '

For Umted States Postal Service Delivery:

‘Mike:-Gyurics
Fiscal Operations Branch Chief
Office of Environmental Health Hazard Assessment
" P.O. Box 4010

Sacramcnto CA 95812- 4010
i

For Non-United States Postal Service Delivery:

" ‘Mike Gyurics
Fiscal Operations Branch Chief
Oftlce of Environmental Health Hazard Assessment

100} I Street
Sacraniento, CA 95814

A copy of the check payable to OEHHA shall be mailed to Brodsky & Simith, LLC at the

f

address set forth abovev'as--proof of péyment to OEHHA.

742 Final Civil Penalty Ninety (90) days after the Effective Datc,
Guntersville Breathables shall make--.a Final Civil Penalty payment of $2,500.00 on the same |
terms as st forth in Section 7:1.1 peftaining to the Initial Civil Penalty. Pursuantto Title 11
Califomia Code of Regulations, Section 3203(0) Ferreiro agrees that the Final Civil Penalty -
due, an officer of Guntersville Breathables prov1des Ferrelro with a signed declaration.certifying
tha_t all Products:it ships for salc:.Qr«d;str;bgtes for sale in California as:of the date of its
certification:are Reformulated P'rodiicts or are marked with the warnings requircd by this Consent
Decree (hereinafter f‘ITabeled Produét™) and t»h‘at Guntersville Bi'eéthables will continue to offer
only Reformulated:Products. or Lébé]cd; Products in California in the future. The option to
provide a declaration certifying its c?(lJvr:an’f.:té early reformulation or labeling of the Products in

lieu of making the Final Civil Penalty payment otherwise 'l'equ.ired by this Section is a material
: 1’ f

term, and time is of the essence.
7.1.3  Attorney:- Fccs and Costs In addltlon to the payment above, Guntersville

Breathableq shall:pay $22,500.00 rn andcky & Smith, T 1.C (“Brodsky & Smith™) as complete




“ . : ' |
[
. % .
|
|

. ! ! . .
reimbursement for Ferreiro’s éttor’_neys"fées-énd costs,.including any investigation and laboratory

costs or expert fees, indu'rf‘c‘d in the course:of bringing:the Complairit:and in eriforcing Proposition
65,iinc_luding wi_t'houtj.limita_tion,iprcperétion of the 60-Day :T_\'{'Qtie,e letter and discussions with the -
office of*the Attorney General. :Paymfe’n.t shall be made within:tcn (IOI) busincss' days of the entry
of this Consent Judgment by thc:Cour;t and sent to the address for Br_oa.sky & Smith sct forth in
Section 7.1:1, a'bove.‘ o '

8.1  Any and all notices between the Parties provided for or permitted: under this
Agreement, or by law,:shall be in- Wri'ting and personally delivered or sent bys (i) first-class
(registered:or ccrtlﬁed mail)-return: rcccrpt rcqucstcd or (u) ovcrmght or:two-day courier-on:any

party by the othex party to the followmg addresses:

For Gunteravnlle Brcathables '

- Rlchard L Marsden
" Lanier.Ford Shaver & Payne P.C.
2101 West Clinton Avenue, Suite 102:
{. P.0O.Box2087 -
Huntsville, AL 35804-2087

For Ferreirg;.
' EvahJSmith
BRODSKY. & SMITH, LL.C
9595 Wilshire Blvd., Suite 900.
BeVérly‘Hills CA 90212 :

Any party, from time to time, may specrfy in writing to the other party a change of address to

Wthh all notices dnd other commumcatrons shall be sent

1

9, !\.lithmlﬁ to Sln)ui.ttt

9-1:- Each 51gnatory to thxs Consent Judgmcnt certlﬁes that he or: ishe is fully authonzcd

' by the party he or she represents to’ enter into this Consent, Judgmcnt and to executc it on behalf of

10, ,_Couutugg_nrt_: ‘ ,

' t ’ : . .
10.1  This St'ipu'la;ion may be signed in countcrparts and shall be binding upon the

Parties hereto as if all said Parties executed:the original hereof.

;_9 -




10
11
12

14
15
16
17

18
19|
20:

21
22

23

24

26
27

28:

"o ) |

11,  Retention of.]uris_d_i_cﬁon -
1.1 This Court shall r;:_tain{;jug_isvdiption o,'_f this matter to implement the Consent

Judgment, - . g

12, SerViceion fhie Atidiiey Géiieral,

12,1 Ferreiro shall serve @y of this Coq.s,'cn!iJhdémen_t,_-'»signed by all Parties, on the
California Attorney General'on bchal.% of the Parties so that the Attorney General may:review this
Conscnt'qudgmcvn_'t prior:to it§ submit’t;al to:the, Court for.Approval. No sooner than forty-fivei(45)
days éftér the )S;ftqrnqy General'has received the-aﬁjremgnt;io_ri_qd copy of this Consent Judgment,
and in the absence of any written objc;ct;ion by the A_.ttorncy General to the terms of this:Consent ¢
Judgment, the Parties rﬁay then subr;lj't ;i.t.to thie Court for Approval.

13. . _Entire Agreement

. '13:-1 This Consent Judgrr_l‘e.nit.__c_gr_itair_ls the sole and entire agreement and understanding
of‘the Parties with: fespect to the entire subject matter hereof, and any and all dis;;:u_ssions,
negotiations,’commitment andiunderstandings reldted thereto. No representations, oral or
otherwise, express or implied, other t;tian_{h'o.sp contained herein have been made by any-party
hereto. No othér agreements not specifically ré,f'crffed to herein, oral or othefwise, shall be deemed .
t6 exist or. to bind any of the Parties. I . | . '

14. Governing Law aind:Construction

14.1 The:validityﬂ_cthtruCt'ilb'n'_ ghd;pék’fox"manéé of this Conse’h‘t Judgment sl}all be
governed by thie laws ofithe Staté 6ﬁ;qa|ifoﬁh¢ia,'w.ith=¢ut réfélr'éh“ée fo any-conflicts of law
provisions 6f Califoriialaw, - it |
I '

Iz
It :
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15. Couri'Approval’

151 If this Consent Judgment is not approved by the Court, it shall be of no force or

effect, and cannot be used in any proceeding for any pur'pose‘.

-11-
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IT IS SO STIPULATED:

Dated: (‘!6{” —

Dated; e

i Ad CLH By, s
Anthony Ferreja™ ' * Guntersville Breathables, Inc.

IT IS SO ORDERED, ADJUDGED AND DECREED:

Dated... .

"Tudge of Superior Court




o
20

© 21
2
23

24
25|

2%
-
g

*@@ 1;8nAzf

'
1
i
| o 1)
PR T "_ . . : Y

lﬁﬁr.(uuu anuxﬂ i-; }}?u;"

. . . : _
lS 1 ZIF this Consent Judgment is not approved by the Court it shall be of no force or _

cffcct and cannot be uscd in, any procccdmg f‘or any purpose
. A )

IT IS SO STIPULATED

Dat_;e'&:._.:_... e et b M w-!;’—_z.fi/_z_i_

By Lt e w T By -z,x{n - "‘*L*’/ LJ\’

i ~-Amhony Ferrelro : . (mnmmih. iu.al.h.-.hles Ine.:
2 Its: CEO

IT IS SO ORDERED ADJUDGED AND DECREED:

'
1 ¥
s h
-1
'
1
. ch
i
i i
4 = e
i V] . v
I £
o . =ll= ;
B | o -



