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Evan Smith (Bar No. SBN 242352)
Ryan P. Cardona, Esquire (SBN 302113)
BRODSKY & SMITH, LL.C

9595 Wilshire Blvd., Ste. 900 .
Beverly Hills, CA 90212

Telephone:. (877) 534-2590

Facsimile: - (310) 247-0160

Attorneys for Plaintiff

SUPERIOR COURT OF THE STATE OF CALIFORNIA

J

COUNTY OF ALAMEDA

KAREN CALACIN,
. Plaintiff,

V.

, STAEDTLER-MARS LIMITED,

;) Defendant.

" Hearing Date: November 14,2017 -

289

WA

FILED.
ALAMEDA COUNTY
NOV 1.4 2017

CLERK OF THE/AAUPERIOR COURT
By

Deputy

Case No.: | RGi7868408 ‘
CONSENT JUDGMENT
Judge: Frank Roesch
Dept.: 24

Hearing Time: 3:45 PM - .
Reservation #: R-1891806 |




INTRODUCTION

“‘NO_th,C”); The Not-lce provided Staedtler and such others, including public _enforc_ers, with notice

 that allggcd‘ith,a’t? Staedtler was:in vioratioh of California Health & safety»c":ode;;g 25249.6

Kits: manufactured soldiarid/or distributed by Staedtler in‘California, exposed users in California
to the chemlcals Di(2-ethylhexyl) phthalate (DEBP). No public enforcerriént ageficy:has: brought
and is d]\hgent'ly proseciiting the:claimis alléged-in.the Notice.

12 OnlJily 12,2017, Calidif filéd'a'Complaint for Civil: Penalties and Injunctive

\ _Rcl_l‘i“ef (“C01np»1aiut’f):fi§1:Aiamédd‘Cdunt;y:ésup'eri'or‘:Court, Case No. RG;I7868_408;:again,s,tlf

1.3 Sta'édtlér;-i's-a»pérso‘n in the course of doing business under: California:Health and:
Sé{fét'ny'ode‘§25249i6:éihd,:th'rfoughsiit's di's;ti'r-ibutoré'Ear'id"retailérs, offered the Products for sale
within the State of California. |

14 ‘ S't'a'edtl'e'ri and Calacin are ’collecfively referred to herein as, the “Parties”.

E‘1‘5:55. Thc term “Produ’é’ts” ineans Staedtlcl Math Esscntlals Klts YPC No. 03 1901

l¢6 Calacin’s Complaint alleges among other things, that Staedtler sold the:Products

2 ) in Callfomxa and/or to Califoitiia cmzens that the Products contain DEHP, ‘and that the. resultmg
ex'p’o‘surg violated:provisions of Proposition 65, by exposing persons:to-a chemical-known to-the -

I State. o?f?Calif(S'riﬁi'a-t'o-c':”au's'e b'dthtc'anc’e'rvand reproductive toxicity without first:providinga-clear

that venue 1S;proper;m.,;the Gounty_; of Alam_eda_, and that this Court has JLI,I';I,S‘d_l‘Ctl_Q_n‘;IO sappro_y_q,:

;2;




 enter, and oversee the;enfbr'cement‘of this Cbnsent Judgment as a full and final binding resoluf
of all.cléiiﬁS:Wh'iéh:Wé'fé & could have been raised in the Compla’in’t based on'the facts:alleged
A th‘crein-ah‘d‘/or in.the N'O_tic,e; | | |

1:8  The Parties enter into this.Consent Judgment pursuant:to-a full settlement of

proloriged litigatior. B_y execution of this Consent: Judgment, Staedtler does not admit any

violation of Proposition 65 and specifically denies the:material factual and-legal allegations

duties ofDefc:ndantsunder-:thisi.Consent Judgment.

19 For purposes of this Consent Judgment,the term *Effective Date” shall mean the

- date that the Consent Judgment is entered by: the Court.

ANCITyFRELICE

2.1 Commencing ninety. (90):days after the Effective Date; and continuing thereafter,

I Section 2:2°or Product that:is labeled with-a clear and-reasonable warhing pursuant to Section:2:3;

| Staedtler and its downstream retailers shall haveno obligation to label:Products that entered the

stream of ‘commerce prior:to:the Effective Date or within ninety (90)-days after the Effective

compliance with the _s,,t,an‘_dard‘set forth ‘bcl'ow'i;} »scgﬁtion 22.
2.2 Foyfpurposes of this Consent Judgment; “Refor;nulated Products”:are defined as

| Products that contain no more than. 1,000 parts.per million (0.1%)each of any Of:‘hé‘fona‘”iﬁg:

_3%.

- Date. For purposes of this-Settlement Agreement, 2 “Retormulated Product” is Productthat isin

| ‘




'Phthal‘ate"s”) For purposes of determining c'omp‘lian'c'e‘with'-'th’is Consentﬁludgm‘ent the content*o‘f

1 equwal‘cnti‘methodologx‘es utilized by state or federal agencies forithe purpose o‘fﬂdetermmmg

| Listed Phthialate content in a solid substarice:

I Reformulated Product, provide clear zind reasonable: warnings: as set forth in subscctions :2-.3(3) :

below. The warning shall be promin‘ontly;pla‘ced?with such conspicuousness:as compared with

| ‘othier words;:statéiments, designs, as to render it likely to b‘c read and unde'rsto'od-by an ordinary

| ‘warnings, 1f any, concemmg the-use of the product and shall be at least the: same size: as those:

| other: safety warnmgs

2‘.3; Commencing ninety (90) days after the Effective Date, :Staedtler :shall, :for aH :

1

" (a) ' Retail StoreSales

| @) | Product Lab‘olihg. Staedtler shall - affix a warni,ng,: to the
zpnckaging,::]abeling or directly on cach ProdUct--they sell or distribute and that are'inten‘d‘cd{ ‘
for. salein:California-and that is not a Rcfonnutate_d 5Pr,odn,ct th,a_t*st_atc_st;-
[PROPOSITION 65" WARNING: .

This product can-expose you to chemicals lncludmg Di(2- ethy]hcxyl) phthalate,
wlnch is: known to: the State of Callforma to cause cancer and blrth defects Ot other

The brchl(Cth text may, ‘but is-not-required:to; be:nscd.

3. ‘ENTRY OF CONSENT JUDGMENT, -

31 Thc Partles hereby request. that thc Court plomptly enter(thls Consent Judgment

3:2  Intheevent that the Attorney G_eneral o_chcts;_or;othewv_lsc-,commentse on one or:
more provisions of this Consent Judgment, Staedtler agrees not-to oppose; object to, or otherwise

impede:any reasonable steps taken hy Calacin to satisfy such concerns or objections
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- {(collectively, “Diéfendant Release‘es.”), and all entities from whom they. obtain andto whom .t:he.Y';‘
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| 4. RELEASE OF ALL CLAIMS

41  This Consent Judgment is a fill, final; arid biriding resoution of all claims which |

wite or-¢ould havie been. raised in thc.eCompléint based on the facts alleged thercin and/or inithe

| subdivisions, and’ their réspective past aiid icurrent directors, officers, principals, partners;’|

il managers, members, shareholders,. attorneys, :agents, representatives, successors, and assigns :

suppliers; distribitors, wholesalers, customers, licensors, licensees, retailers, franchisees, and:

* cooperative :members. (collectively, “Downstream: Defendant Releasees”), of all claims for

violations' of Proposition 65 based. on exposure to DEHP" from Products as: set: forth :in the:
Complaint-and/or the Notice, with respect to ‘any::P-roducts manufactured, imported, distributed,;

offered:for sale; or:sold by Staedtler, Defendant Releasees, or Downstream Defendant Releasees:|

prior {0 hinety (90) days after -the Effective Date. Cbm;il‘ian‘oe with the terms of this C.Ons_em;
Jﬁud“gmenlt-constituteS compliance with Proposition. 65 with regard to-the Products,
42 In.addition to the foregoing, Calacin, on behalf of herself, and her past:and-current

agents, representatives, attorneys, successors, and assigns,.:and’ not in her-representative-capacity, |

hereby waives all rights to institute or iparticipate in, directly or indirectly, any form of legal |

~action and releases Staedtler, Defendant Releasees; and Downstream: Defendant Releasees from |

any and all manner of:actions, causes:of action, claims, demands, rights, suits; obligations, debts, |
contracts; agreemeits; ;p{‘omis‘e‘s, liabilities; damages, charges, losses, costs, expenses,. and fees '

(including attorneys’ fees); of any:nature whatsoever, known or-unknown, in:law or equity, fixed |

or contingent, now or .in’ the future, with. respect to ‘any alleged violations of Proposition 65 I




10 |

1

Scctron, Calacrn hereby spemﬁcally waives any and all rights. and beneﬁts wlnch she now has, or
in the future may. have, conferrcd by virtue of the provisions of Section ‘1;5;42 of the Cahforma“

Civil Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS -WHICH THE
CREDITOR:DOES NOT KNOW OR SUSPECT TO EXIST IN‘HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICHIF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS

- OR: HER SETTLEMENT WITH THE DEBTOR.

43 Staedtler waives any andall éla'i'lﬁ'S' .against Calacin, her attorneys and other

fepresentatives, for an_y-and all actions taken or statements‘made (or those that could have been |
_ taken or made) by Calacin.and her attorneys and.other répresentatives, whether.in'the course of
' in'vesti‘gating claims.or otherwise:secking.enforcement of Proposition 65 againstit:in this:matter,

' and/or w1th respect: to Products.

5. ATTORNEY’S FEES AND COSTS

5‘:;1 A Party Wwho unsuccessfully brmgs or contests an actlon arising out:of this Consent :
’ Judgment shall be required-to pay the prevallmg Party’s reasonablc attomcy s:fees and costs

uriless the: unsuccessful Party has. acted w1th substantial Justxﬂcatron For purposes ofthis

Civil Discovery Act of 1986, C.ahfomlaCode. of Civil E_roc,c,du_r.c: Section 2016; ef seq..
5.2 NOth'ing in this Section shall preclude_a Party from secking an-awardof sanctions

pursuant to-law;

6. MODIFICATION OF JUDGMENT.

6.1  This.Consent Judgment'may'be modified:only. by written agreement of the Parties

| upon entry ofa modrﬁed Consent Judgment by:the Court'thereon, or upon motion of any partyas |

provided by law: and upon an entry of a.modified Consent Judgmenl by.the Court

6.2 Should-anyeourt,enter;ﬁnaI: judgment in a case brought by: Cva_l_aem.or the People:

involving‘the Products-that*sets fortﬁ‘ stan‘d’ardsfdet" 'ning‘ Wh'en:f}"-roposi'tion 65 warnings will or

_6_ .




' that is .not mtended for the pu;pose.of s‘ohcltmgfurther input or comments) of Altetnative
| Standards applicable to. products thiat are of the same general type and function as the Products
1 and conStruét‘ed%‘fr'om the:same:materials, Staedtler shall'be entitled to seek a modification of this

‘I Consent Judgment on sixty (60) days notice to Calacm 50:as 10, be able to utilizeiand: rely on- such

~ shall not unreasonably.contest any proposed: application:to effectuate such:a- modification

1 funds remltted to.Calacin, as provided by Callfornla Health & Safety:Code § 25249.12(d).

fj‘The payment owed to OEHHA(EIN: 68-0284486) pursuant to:this Sectlon shall be delwered :
d;rc_ctly-to-OEHH'A (:MemoLme-"Prop65 Penaltnea”). at-one of thc;follo_w_mg address(es):

i

pl"ovidéd'fth'at*the Products fot'which such.a m'o'diﬁ‘c’ati‘o'n iss'ought‘ia're of the'same general ‘ty.p‘t;

7.'1 " Civil Penalty. Staedtler:shiall pay a Civil Penalty of $3;000.00 pursuant to
Célli,fo'mia Health and Safety Code section: 25249.7(b); to_‘be ap,p_or_ﬁoncd_ in accordance with
California Health & Safety Co’de:_§52-5 192, with 75% of thise funds remitted to:the State of
California’s Office:of Environmental:Health Hazard Assessm‘ent-':andr the remaining 25% of the

7.1 Within ten (10): busmess days: of the Effectlve Date, Staedtler shall issue

two separate chécl<s for the?ﬁw‘lf%})enalty payment, as follo,WAS:v (a) one check payable to

: - Mike (Jyurlcs
. Fiscal:Operations Branch Chief
Ofﬁce of Envuonmental Iealth Hazard Asscssmcnt

7=
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P.0.Box 4010 . |
:Sacramiento; CA 95812-4010

S Mike: Gyurics
SR Fiscal:Operations:Branch: Chief

il address set forth above 'a,s:prqo,fzqf;paymﬁnt-tjq OEHHA.

7.1.2 :Conditional Civil'Pénalty. On or before Janiuary 10, 2018, Staedtler

will continue:to: Q__ffg: only Reformulated Products:or Labeled Products in California.in'the future.

The optit;n: to:provide:a declaration Qer'fi.{f)'iivng@i'ts’ completedicarly reformulation:or labeling of the:

Products in lieu of'making the Conditional CiV'il?Pé'r'l‘alty paymerit otherwise required by this
Section is a-material term, and'time:is of the €ssence. )

- 7.:1 3 Attorney Fees apdCo’sti In‘addition to the payment above, Staedtler
sha’l_l‘pay}$29;000;00:-t6 Brodsky & Smiith, LLC ‘:(“B‘r't‘)dsky & Smith”) as comp'l'ete:reimb'u'r'sem'em:-fé{
for Calacin’s attorneys’ fees and costs, inclidiiig arly-ifvestigation dnd labratory costs of cxpeit |
fees, incurred in the: qduf'se-ofzbfingi_.t’)i'g-éthé gémﬁlaim andin: éh’fdrcin;g Proposition 65, in’C‘luding

without limitation, preparation:of the 60-Day Notice letter-and discussions with the office of the

Attorney. Gejrfie”fali P.ay“r'nf‘emi shall be.made within. ten (10) ;bu’sin'esss.day'sé.of the.entry of this

7.L.1, -abSve.




3

F) s ‘NOTI(‘ES

2 50 Unless specrﬁed herein, all: correspondence and notices required:to bc provided:

5 | courier, wrth delivery conﬁrmatlon on any Party by the other Party at the: followmg addresses:;
6 For Staedtler | | | |
7 o . -+ DougCash
| x ¢/o Staedtler-Mars Ltd-
| Co : ¥ 850 Matheson Blvd West, Unit 4
' a4 { ! . Mrssrssauga Ontario, .
-9 o : ‘Canada LSV 0B4 o -
‘10 'Fbr Caf{ecin: |
1) T _ - EvanJ, Smith
C Co _ BRODSKY & SMITH; LLC
29 o . 19595 Wilshire Blvd:, Suite 900
3 1 o Beverly Hills, CA 90212

| -Any: Party, flom tlme to. trme may spemfy in:writing to the other Party a.change of address o

which all: notlces arid othet commumcatrons shiall be sent.
91 The undersig_ned;ar‘e authorized:to :eXecute‘this Consent judgrnent,.onéfbehalf of .
| 'their respectiye Parties and have read, understood and agree: to:all-of the terms and condittons of
18 |
this documcnt and cach of the under51gned certlﬁes that he orshe is fully authorlzed by.the Par ty
19
| heor she 1epresents to execute the' Consent Judgment on behalf of the Party represented and
20
legally bmd that Party. Except as exphcltly provided: hereln each. Party is to bear its own: fees and
"\
- 'costs |
22 b |
10, COUNTERPARTS, FACSIMILE OR PDF SIGNATURES
10 1. This Consent Judgment may be‘executed in counterparts,and by facsimile:orPDF, |
24 | ' . pars ‘ |
1 each ofvyh;,chshall be deemed:an.original; and all of which, when taken together, shall constitute
one and the-same'dbcument |
26
11. RETENTION OF. JURJSDICTION
B };l 1 This ("mlrt shall retain jurtsdlctmn ofthis: matter o oversee th_e rmplementat)_nn or
28 I
0




2 | tocexist or to bind:any ofithe Parties.

26 .| Defendant shell'have no further obligations pursuant to this Consent Judgment with respect to;

\

Il modification of the.Consent Jiidgment.

| m COMPLIANCEWITH HEALTH & SATETY CODE

12:1 . Calaci dgrées to-coriply with the fequirements set forth:in California‘Health &

Safety C,o‘de,;§’.2'5249.;7_(f?)§and§t0_:promptly‘bring a Motion for Approval-of this Consent Judgment

and Deféndant agreesiit shiall ésuppom-‘qppr_ovali‘;ofrsuch‘ Motibna
12.2 - This Consent Judgment shall:not be effective until it.is approved and entered-by
the ‘Court and shall:be null and void if, for any reason,. it is not:approved by the:Court. Tn such

case, the Parties agree to-meet and corifer ofi how to proceed and if such agreementis not reached

within30 days, the:case shall proceed on itsinormal course. - . o R

12.3  Ifthe _Cou‘rt approves this Cotisent Judgmcnt'and is reversed-or vacated by an

" 131 This:Consent Judgment contains the sole and entire agrecment and understanding
7 | of the Parties with respect to:the entire subjectimatter hereof, and:any-and all discussions,.
8. r’iego'ti'dtid'n“s‘-,:C()m'mitment2a'n'dEun‘dcrstaﬂdin‘gs‘irc‘lated!th’erc,to: No represcntations, oral or

91| otherwise, iexpress orimplied, other than those contained herein have-been:made by:any. party

| hereto. No'other agreements not specifically referred to herein; oral or otherwise, shallbe :d‘eenied:if

5 is aoth’e‘rwi‘s‘e r‘e‘ril‘dé’rcd inapplicable by’reasdn of l’aw. generally, or as'to'Covered Products, then'

7 | ‘and'tothe extent that, Covered: Products are so affected.

+

- -10-




15.1 If this Consent J. udgment-zi"s:-not-:approved 'by'the Court, it shall ‘be of no:force or:
effect, and cannot be vised'ifi any proceeding for any piipose.
ITIS SO STIPULATED:

|owt _94/1=  owes

Lo S By o
KienCaldem | Stacdtier-Mars Limited

IT'IS SO ORDERED, ADJUDGED AND DECREED: .

}

|' Dated:

Tudge of Superior Court b

1].1‘_‘




1] 1s.

e

2| 151 Ifthis Consent Judgmentis ot approved by the Cotitt, it shall be.of fio force.or |

| effect, and cannot be:used in-any proceeding for-any purpose:

40 ITISSOSTIPULATED: B

6. Da‘ted:::__,__,___

8 | By: .

“Karen Calacin . h ‘ 7 Staedtler

ol © ITIS SO ORDERED, ADJUDGED AND W ,

Jubdgeb of S’ubeﬁb Court

-11-




