.10
1|
12|
o
14 |

15
16
17
18
19

20 |

21
22
.23
24
25

26

27
28
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 Kimberly Gates, State Bar No. 282360 - _ e e e
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- 2560 Ninth Street L DEC 27 2018
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Telephone: (510) 848-8880 : _ D By a8 S -
. Facsimile: (510) 848-8118 ' be

- Bmail: laralei@chanler.com

Email: kimberly@chanler.com

Attorneys for Plaintiff

" PETER ENGLANDER

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
UNLI_MITED CIVIL JURISDICTION

- PETER ENGLANDER, ‘ ' ; - | Case No. CGC-17-561337

‘Plaintiff, _ - | 1RReRESEPTJUDGMENT PURSUANT .
. ' : , i TO TERMS OF PROPOSITION 65
V. . SETTLEMENT AND CONSENT
JUDGMENT :
° BED BATH & BEYOND INC HOT )
: HEADZ INTERNATIONAL TNC etal, Date: December 27, 2018
- Time: 9:30 a.m.
Defendants. Dept.- 302 _
Judge: Hon. Harold—E—Iéa:Im—-

L Re_sqrva’gion No.: 11021227-15
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) Dated: l\\ﬁ\’]\\\\z

- T .
'

. In the above-entitled action, Plaintiff Peter Englander and Defendant Bed Bath & Beyond, |

Inc., having agreed through their respectlve counsel that Judgment be entered pursuant to the j‘

terms of their settlement agreement in the form ofa [Proposed] Consent A} udgment (“Consent

'Judgment”) and followmg this Court’s i 1ssuance e of an Order approving thls Proposrtlon 65

settlement and Consent Judgment

IT IS HEREBY ORDERED, ADIUDGED AND DECREED that, pursuant to Cahforma
Health & Safety Code § 25249. 7(t)(4) and California Code of Civil Procedure § 664.6, Judgment ,
is entered in accordance with the terms of the Consent Judgment attached hereto as Exhibit A.
By stipulation of the parties, the Court will retam Junsdlctlon to enforce the settlement under

Code of Civil Procedure § _664._6. :

IT IS SO ORDERED.

g IUDGE OF THE SUPF'RIOR COURT

‘NEWTO‘N LAM

-#PROPEEED] JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JUDGMENT
. . ‘ - 1 - " -
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Laralei Paras, State Bar No. 203319
Kimberly Gates, State Bar No. 282369
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710-2565

Telephone: (510) 848-8880
Facsimile: (510) 848-8118

Email: kimberly@chanler.com

Email: laralei@chanlér.com

Attorneys for Plaintiff

- PETER ENGLANDER .

- SUPERIOR COURT OF THE STATE OF CALIFORNIA
~ COUNTY OF SAN FRANCISCO
UNLIMITED CIVIL JURISDICTION

. PETER ENGLANDER, ‘Case No. -CGC-17-561337

Plaintiff, [PROPOSED] CONSENT JUDGMENT
v. - - (Health & Safety Code § 25249.6 et seq. and

Code Civ. Proc. § 664. 6)
BED BATH & BEYOND INC.; HOT
HEADZ INTERNATIONAL INC.; ;etal,

Defendants.

1. INTRODUCTION

1.1 Parties “

This Consent Judgment is entered into by and between plaintiff Peter Englander

(*Englander’ )and Bed Bath & Beyond, Inc. (“Bed Bath & Beyond™), with Englander and Bed Bath |

& Beyond each individually referred to as a “Party and, collectlvely, as the “Parties."
1.2 . Plamtlff .
Englander 1S an individual resndmg in California who seeks to promote awareness of

exposures to toxic chemicals and to improve human health by reducing or ehmmatlng hazardous

“CONSENT JUDGMENT ———
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substances containe_d in consumer products.
13 Bed Bath & Beyond |
Bed Bath & Beyond employs ten or more individuals and is a “person in the course of doing

business™ for purposes of the Safe Drinking Water and Toxic Enforcement Act of 1986, Health and

.Safety Code § 25249.6, et seq. (“Proposition 65”).

1.4  General Allegatlons

Englander alleges that Bed Bath & Beyond dlstnbutes sells. and/or offers for sale, in’
Callfomra certain vinyl/PVC mflatables containing d1(2-ethylhexyl)phthalate (“DEHP”) without the |
_ “clear and reasonable warning” required pursuant to Proposition 65. DEHP is listed pursuant'to
Prooosition 65 as a chemical known to cause birth defecte or other reproductive harm.

1.5  Covered Products | |

For purposes of this Consent Judgment, “'C'overed Products™ are defined as vinyl/PVC

Smﬂatables containing DEHP that are manufactured by Hot Headz International, Inc. and distributed,
f;sold or offered for sale in Callforma .by Bed Bath & Beyond, including, but not limited to, the
‘Kitchen Imagination Inflatable Bar/Bzgﬂ”el, UPC #8 78845 01224 9.

1.6 Notice of Violation

On May 31,2017, Englander served Bed Bath & Beyond, Hot Headz International lnc , and
the requnslte public enforcement agencies with a “60 Day Notice of Vlolatlon” (*Notice™) allegmg '
that Bed Bath & Beyond violated Proposition 65 by fallmg to warn its customers and consumers in
California of the health hazards assocrated with exposures to DEHP from the Covered Products. To
the best of the Partles knowledge no publlc enforcer has commenced and is drllgently prosecutmg
an action to enforce the violations alleged in the Notice.

1.7 . Complaint and First Amended Complamt

On September 18,2017, Englander filed 4 complaint in the Superior Court for the County of
San Francisco against Hot Headz International, Inc. for the alleged violations of Health and Safety
Code § 25249.6 that are the subject of the Notice. On February 13, 2018, Englander fi led a first
amended complamt (“FAC>), the operative pleadmg in thrs action, adding Bed Bath & Beyond as a

defendant for the alleged violations that are the siibject of the Notice.

"'CONSENT TUDGMETT
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| 18 No Admission : ]

Bed Bath & Beyond denies the material, ‘factual and Iegal allegations contained in the Notlce
and the FAC and maintains that all ofiits Covered Products sold and distributed for sale in Cahfomla
have been and are, in compllance with all laws. Nothing in this Consent Judgment shall be -
construed asan admlssron by Bed Bath & Beyond of any fact, fi ndmg, conc]usron of law, issue of
law, or vrolatron of law, nor shall complxance with this Consent Judgment constitute or be construed A
asan admlssron by Bed Bath & Beyond of any fact ﬁndm conclusion of law, issue of- law or
violation of law. Thrs Section shall not, however dlmmrsh or otherwxse affect Bed Bath &
Beyond s obllgatrons, responsrbrhtles and dutles under this Consent Judgment

1.9  Consent to Jurisdiction . -

For purposes.of this Con'sent Judgment only, the Parties stipulate that this Court has

Junsdlctlon over Bed Bath & Beyond as to the allegatlons in the FAC, that venue is proper in the

131 County of San Francisco, and that the Court has Jurlsdlctlon over the Parties to enter and enforce the
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lprowsxons of this Consent Judgment pursuant to Proposrtlon 65 and Code of Civil Procedure §

1664.6.

110 Effective Date |

For purposes of this Consent .ludgment the term “Effectwe Date” shall mean the date on |
which the Motion for Approval of the Consent Judgment is granted by the Court, mcludmg any
unopposed Tentative Ruling. ' '
2. IN.TUNCTIVE RELII]F REFORMULATED PRODUCTS AND WARN INGS

2.1 Commltment to Reformulate or ;Provrde’ Warnings

Commencing on the Effective Date and cont{nuing thereafter, Bed Bath & Beyond shall only | -
‘sell or distribute for sale in California, Covered Products that are either: (a) Reformulated Products,
as defined in Section 2. 2; or (b) Covered Products bearmg a clear and reasonable health hazard |
warning, as detalled in Sections 2.3 and 2.4, belovy.

2.2 Reformulated P-rodu'cts Defi ned ‘

For purposes of this Consent Judgment, “Reformulated Products are deﬁned as Products

containing DEH P In a maximum concentratlon of 1,000 parts per million in any accessrble :

"~ CONSENT JUDGMENT
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,analyzed pursuant to U.S. Envnronmental Protectlon Agency testmg methodologles 35 80A and

8270C or equwalent methodologres utilized by federal or state agencnes for the purpose of

determmmg DEHP content in a'solid substance

23 . Clearand Reasonable Warnmgs

Commencmg on the Effective Date and dontmumg thereafter Bed Bath & Beyond shall
provrde clear and reasonablé warnings as set forth in this section for all Covered Products sold or

distributed for sale, in Cahfomla that do not quallfy as Reformulated Products Each wammg shall

be prommently placed wrth such consprcuousness as compared w1th other words, statements

J

‘designs, or dewces as to render i it llkely to be read and understood by-an ordmary mdmdual under

|

Jcustomary conditions before purchase or use. Each warning shall be provrded in a manner such that

the consumer or user understands to which spec:f ¢ Covered Product the warning applies, so as to .
‘minimize the nsk of consumer confusion. For purposes of thls Consent Judgment; a clear and
reasonable warning drsplayed or transmltted accordmg the above cnterla and contammg the one of
the followmg statements, shall satlsfy these requu'ements
For Covered Products: }’
A WARNING: - This product can expose.you to chemlcals mcludmg

' = DEHP, which is known to the State of California to cause

cancer and birth defects or other reproductive harm. For more
’ mformatlon go to www, P65Wammgs ca. gov
A WARNING:- This product can expose you to chemlcals, including.
C ' - DEHP, which is known'to the State of California to cause birth-

defects or other reproductive harm. For more mformatlon goto
wWw. P65Wammgs ca.gov

Or if placed drrectly on'a Covered Product or the Covered Product’s packagmg and/or

labehng, Bed Bath & Beyond may use one of the followmg short-form warnmg statements provrded

it appears ina type size no smaller than the largest type size used for other consumer mformatlon on.

|

|i the Covered Product’s label and in no case smaller than 6-pomt type: -

"CONSENT JUDGMENT —




A WARNING: Cancer and Reproductlvc Harm -
: . S www, P65Wammgs ca.gov/product

& WARNING: Reproductlve Harm-
. www, P65Wammgs ca.gov/product

24 Internet Product Warnings
|

In the event Bed Bath & Beyond sells Covered Products that do not qualrfy as Reformulated

Products via the lntemet to customers located in Callfomra, the warmng requrremcnts of this Sectlon‘
9| shall be satisfied if, pr:or to purchase: (a) one of the foregoing warnmgs, described in Sectlon 2 3,
10} appears on the same page, in the same type size or larger than the Covered Product description text,
1 as the Covened Product; (b) a warning appears on the same web page as the price for the Covered
12t Product, in the same type size or larger than the Covered Product description text; (c) a warning
13 }l-appears on one or more web pages drsplayed to the consumer prior to purchase, in the same type sizef -
14 or larger than the Covered Product description text; or (d) a hyperhnk clearly marked |
15 “WARNING ” appears on the Covered Product dlsplay page, in type large enough so that the
: 16 consumer does not have to search for 1t and a prommently placed warnmg appears elsewhere such
17l as on the Covered Product descrrptron page, ina manner that clearly associates it with the Covered ‘
18] Product to wh1ch the wamning apphes prior to checkout or purchase.

913, MONETARY SETTLEMENT TERMS

204 31 Civil Penalty Payment ,
.21 Pursuant to Health and Safety Code § 25249 7(b), and in settlement of all claims referred to

2
23

n the Notice, the FAC: and this Consent Judgment Bed Bath & Beyond shall pay three thousand ﬁve

1undred dollars ($3,500) in crvrl penalties. The cwrl penalty payment shall be allocated accordmg to|.
24 Health and Safety Code §§ 25249 12(c)(1) and (d), with seventy-five percent (75%) of the penalty
25

26 emaining twenty-five percent (25%) of the penalty paid to Englander. The penalty payment due

aid to'the Cahforma Office of Environmental Health Hazard Assessment (“OEHHA™), and the

inder this section shall be in the form of two separate checks, made payable as follows: (a)

‘OEHHA in the amount of two thousand six hundred twenty five dollars ($2,625); and (b) *Peter

CONSENT JUDGMENT "
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Englander, Client Trust Account™ in the amount Iof eight hundred seventy fi ve dollars ($875).

nglander’s counsel shall be responsible for dellvermg OEHHA s portion of any penalty payment
hade under this Consent Judgment.

32  Reimbu rsement of Attorney’s Fees and Costs

The parties acknO\vledge that Englander fand his counse! offered to resolve this dispute
withoui reaching terms on the amount of fees and costs to be »réimbursed to them, thereby leaving the
issue to be resolved after the matenal terms of this Consent Judgment were settled After the Parties
reached an agreement as to all other settlement terms, the Parties then reached an accord on the
compensation due to Englander and his counsel, under general contract principles and the private
‘attorney general doctrine, codified at California Code of_Civi] Procedure § 1021.5, fqr.al! wnrk
perfnrmed through the mutual execution of this Consent Judgment. -Under these legal principl_és,
Bed Bath & Beyond agrees to pay thirty two thousand dollars ($32,000.00) to Engl_ander and his
counsel for all fees and costs incurred in inycstigating, bringing this matter to the attention of Bed
Bath & Beyond’s management, and negotiating a settlement in the public interest. Bed Bath &
Beyond’s payment shall be d_elivernd in the form of a check payable to “The Chanler Group.”

3.3 Payment Timing; Payments Heid-in Trust

All payménfs due under this Consent Judgment shall be held in trust untit such time as the
Court approves the Parties’ settlement. Within five (5) day.s of the mutual execution of this
Consent Judgment, all nayments required by this agreement shall be delivered to Bed Bath &
Beyond’s counsel, Reed Smith- LLP, and held in' trust by Reed Smith LLP, until the Court grants the | A
motion for approval of this Consent Judgment, aé contemplated by Section 5. Reed Smith LLP
shall provide written conﬁrmatmn to Englander’s counsel that it is holdmg Bed Bath & Beyond s
payments in trust. Within ten (10) business days of the Effective Date, Bed Bath & Beyond’s
counsel shall deliverthe civil penalty and attorneys’ fee rclmbursement payments, due under this
agreement, to Englander’s counsel. ' | o
7
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3.4 Payment Address
All payments required by this Consent .l'udgment shall be delivered to:

The Chanler Group-
_Attn: Proposition 65 Controller
2560 Ninth Street
. Parker Plaza, Suite 214
Berkeley, CA 94710

4. CLAIMS COVERED AND RELEASED

4.1 Englander’s Public Release of Proposition 65 Claims

This Consent Judgment is a full, fi nal, and bmdmg resolution of all claims that were or -
could have been asserted in the FAC arising out of Bed Bath and Beyond"s alleged fallure to
provide Propos1t|on 65 warnmgs for exposures to DEHP from the Covered Products. Englander,.
acting on his own behalf and in the public interest, relea'ses Bed l§ath & Beyond and its parents, :
subsidiaries, affiliated entities under common ownershlp, directors, officers, employees and
attorneys (“Releasees™), and each entity to whom Bed Bath & Beyond directly or mdlrectly
distributes or sells the Covered Products, including, without limitation, its downstream customers,
distributors, wholesalers, and retailers ("Downstream Releasees”); for any violation atising under

Proposition 65 pertaining to the failurc to warn about exposures to DEHP from Covered Products

‘sold or distributed for sale by Bed Bath & Beyond prior to the Effective Date, as set forth in the

Notice. Upon entry of this Consent Judgment, Bed Bath and Beyond;s compllancc with the terms
of this Consent Judgment shall be deemed to constitute compliance with Proposition 65 with
respect to exposures to DEHP from Covered Products sold or distributed t‘or sale by Bed Batll &
Beyond after the Effective Date _The Parties agrce and acknowledge that the releases provided

{

under this Consent Judgment shall not extend upstream to any entity that manufactured the

Lovered Products or any components part thereof; or to any entity that dlstnbuted or sold the

Covered Products, or any component parts thereof, to Bed Bath & Beyond.

4.2 Englander’s Individual Release of Claims

Englander, in his individual capacity only and nof in his representative capacity, also
proyides a release to Bed Bath & Beyond, Releasees, and Downstream Releasees which shall be

effective as a full and final accord and satisfaction, as a bar to all actions, causes of action,

CONSENT JUDGMENT
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obhgatxons, costs, expenses attorneys’ fees, damages, losses, claims, habrlltres and demands of
Englander of any nature, character or kind, whether known or unknown, suspected or unsuspected,
arising out of alleged or actual exposures to DEHP in Covered Products sold or distributed for sale
by Bed Bath & Beyond prior to the Effective Date. '

| 43 Bed Bath & Beyond’s Release df Englander s

Bed Bath & Beyond on its own behalf, and on behalf of its past and current agents,

:representatrves, attomeys, successors, and assrgnees, hereby waives any and all clarms against
'Englander and his attorneys and other representatives, for any and all actions taken or statements
made by Englander and his attorneys and other representanves, whether in the course of
)

investigating claims, otherwise seeking to enforce Proposition 65 against it in this matter, or with

‘respect to the Covered Products.

5. COURT APPROVAL |

This ConseniJudgment is not effective unrfl it is approved and entered by the Court,band i>t
shall be null and void if it is not apr)roved and edtercd by the Court within one year after it has been |
fully executed by the Parties, or within such a_ddirional time as the Parties may agree to in writing.
o A 4 S .
6.. . SEVERABILITY

If, subsequent to the Court’s approval and entry of this Consent Judgrnent as ajudgment any

provrsron is held by a court to be unenforceable, the vahdrty of the remaining provrsrons shall not be
adversely affected.

7. GOVERNING LAW

The terms of this Consent Judgment shall be govemcd by the laws of the State of Cahfomra
and apply within the State of Cahforma In the event that Proposition 65 is repealed or is otherwise

rendered mappllcable, by reason of law generally or as to the Covered Products mcludmt7 without

limitation the delisting of DEHP, then Bed Bath & Beyond may provide written notice to Englander |-
of any asserted change in the law, and shall have no further injunctive _oblig_ationsﬁurSuant to this

_Consént Judgment, with respect to, and to the extent that, the Covered Products are so affected.

CONSENT JUDGMENT -
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8. NOTICE

Unless specif’ ed herein all corresponderice and notice required by this Consent Judgment

éshall be in writing and sent by: (i) personal dehvery (n) first-class, reglstered or certified mall
‘return recelpt requested or (nl) a recognized overmght courier to the followmg addresses:

.For Bed Bath & Beyond

Allan N. Rauch

General Counsel .

Bed Bath & Beyond, Inc.
650 Liberty Avenue
Union, NJ 07083

with a copy'to Bed Bath & Bevond’s counsel:

Todd O. Maiden, Esq.

Reed Smith LLP

101 Second Street :

San Francisco, CA 94105-3659

 For Englander:

Proposition 65 Coordinator
The Chanler Group

- 2560 Ninth Street
Parker Plaza, Suite 214
Berkeley, CA 94710-2565

Any Party may, from time to tlme, specify in writing to the other a change of address to which all
notlces and other commumcatlons shall be sent.

9. COUNTERPARTS tFACSIMILE SIGNATURES

" This Consent Judgment may be executed in cpunterpans and by facsimile signature, eaeh of |

-‘which shall be deemed an original, and all of which, when 'taken_' together, shall constitute one and

the same document. »
10. POST-EXECUTION ACTIVITIES

Englander agrees to comply 1 wnth the reporting form requ:rements referenced in. Health and

Safety Code § 25249. 7(1) Thc Parties further acknowledge that, pursuant to Health and- Safety Code|

§ 25249.7(f), a noticed motion is _re_qmred to obtam judicial approval of the settlement. In-

furtherance of obtaining such approval, the Parties agree to mutually employ their best efforts, and

CONS_ENT JUDGMENT e
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those of their counsel, to support the entry of this agreement as judgment and to obtain judicial

entry of a modified consent judgment thereon by the Court; or (ii) a successful motion or application

1 of any Party, and the entry of a modified consent judgment thereon by the Court..

have read, understand, and agree to all of the terms and conditions contained herein. _
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approval of their settlement in a timely manner. For purposes of this Section, “best efforts” shall
include, ata mmlmum supporting the motion for approval responding to any objectlon that any
third-party may file or lodge, and appearing at the hearing before the Court if so requested.

11.  MODIFICATION -

This Consent Judgment may be modified only by: (i) a written agreement of the Parties and

12.  AUTHORIZATION

- The undersigned are authorized to execute this Consent Judgment and acknowledge that they | -

AGREED TO: ' AGREED TO:
Déte 10/23/18 e . Date: f}u&éar W Doty
};/ / @/ A : ) . Y
By: / A . G N @%
~ PETERENGLANDER Allan N. Rauch
.f( ' : General Counsel
' BED BATH & BEYOND, INC.

CONSENT JUDGMENT |
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