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Parker A. Smith, Esq. (290311)

SY AND SMITH, PC oy
11622 El Camino Real, Suite 100 Em'ﬂ N }

San Diego, CA 92130

Phone: 858 746 9554 MAR 18 2019

Facsimile: 858 746 5199
By: L. Urie, Cle;x

Attorney for Plaintiff, Kingpun Cheng

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGCO

UNLIMITED CIVIL JURISDICTION

KINGPUN CHENG, CASE NO.: 37-2018-00046020-CU-PO-CTL

[PROPESTD]
JUDGMENT APPROVING

PROP 65 STIPULATION AND
CONSENT JUDGMENT

(Cal. Health & Safety Code § 25249.6 ef seq.)

Plaintiff,

PACIFIC CYCLE, INC,
“IMAGED FILE”

Date: March 8, 2019

Thmne: 08:30 AM

Dept. C-65

Judge: Hon. Ronald F. Frazier
Complaint Filed: September 13,2018

Defendant
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In the above entitled action, Plaintiff, Kingpun Cheng and Pacific Cycle, Inc.
having agreed through their respective counsel that judgiment be entered pursuant to the terms of
the Proposition 65 settlement agreement in the form of a [Rrepesed] Consent Judgment entered

into by the parties, and following the issuance of an order approving this Proposition 65

settlement agreement and entering this Consent Judgment on 3/ g / /G
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JUDGMENT APPROVING PROP 65 STIPULATION AND CONSENT JUDGMENT
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IT IS HEREBY ORBERED, ADJUDGED AND DECREED that pursuant to
Code of Civil Procedure§664.6, judgment is entered in accordance with the Consent Judgment

aitached hereto as Exhibit 1.

IT IS SO ORDERED.

Dated:  MAR 1 @Qﬁiﬂ

JUDGE OF THE SUPERIOR COURT

JUDGMENT APPROVING PROP 65 STIPULATION AND CONSENT JUDGMENT
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PARKER SMITH, 5SQ. (SBN 290311)
SY AND SMITH, PC.

11622 Ef Camino Real, Suite 100

Del Mar, CA 92130

Telephone: (858) 746-9554

Facsimile: (858)746-5199

Attorneys for Plaintitf, Kingpun Cleng

SUPERIOR COURT OF THE STATE OF GALIFORNIA
COUNTY OF SAN DIEGO

KINGPUN CHENG, Casc No, 37-2018-00046G20-CU-PO-
CTL
Plaintift,
Vs, UNLIMITED JJRISDICTION
STIPULATION AND [PROPOSED]
PACIFIC CYCLE, INC, ORDER RE ENTRY OF CONSENT
_ JUDGMENT AS TO PACIFIC
Defendants, CYCLE, INC.
| Complaint Filed: September 13,2018

L. Infroduction

1.1 Parties

This Consent Judgment is hereby entered into by and between Kingpun Cheng, as an
individual and acting in the interest of the public, (hereinafter “Chéng”) and Pacific Cyele Tne,
(hereinafter “Pacific Cycle™). Pacific Cycle and Cheng shall be collectively reférred to-as the
“Parties” and each of them as a “Party.” Cheng is-an individual residing in California who seeks
to.promote awarcness of exposures to toxic chemicals and improve human health by reducing or
eliminating hazardous substances contained in consumer proghucts. Pacific Cycle employs ten or
more persons.as required For purposes of Cal. Health & Safety Code $§ 25249.5 ef sed.

{(*Propesition 65™).
LEGAL10050- 0006445951831 i
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1,2 General Allegations

Cheng alleges that Pacific Cyele offered for sale and sold in the State of California
Removable Bike Wallets, including but not limited to “Schwinn Removable Bike Wallet
YSW792 17" UPCO38675146464, containing DEHP, .a chemica) listed under Proposition 65 as a
chemical known to the State of California to cause cancer, birth defects, and/or other reproductive
harin, and that they did so without providing the warning required by Propasition 65. Removable
Bike Wallets, including Schwinn Removable Bike Wallet #SW79217, ave referred o lierein as
“Covered Products”.

1.3 Notice of Violation

On or about June 11,2018, Cheng issued a 60 Day Notice ofVioiatiQia'tb Pacific Cycle, - - | -~ -

Target Cotporatiot and various public enforcement agehcies pursttant fo Health & Safety Code
§25249.7(d) alleging that Pacific Cycle, Ine. was in violation of Proposition 63 for failing to/ wars

Califorhia consumers that the Covered Products exposed them to DERP (hereinafter "Notice™).

"No public enforcer diligently proseeutéd the claims threatened in the Notice within sixty days

plus service time afler service of the Notice to them byChe}"\g.

1.4 Complaint

On or about September 13, 2018 Cheng filed a Complaint against Pacific C_ycl'e for civil
penalties and injunctive relief (“Complaint”) in San Diego Superior Court, CaseNo. 37-2018-
00046020-CU-PO-CTL, The Complaint alleges, among other things, that Pacific Cycle violated
P’:'oposﬁtion 65 by failing to give clear and veasonable warnings of exposure to DEHP from the
Covered Products:

.5  ‘Consentfo Jurisdietion

Forpurposes of this Consent Judgment; the Parlies consent that this Court h’flsj{n'isdic!_ion

over the allegations of violations contained iy the Complaint and personal jurisdiction over the

2
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named Defendnt as to the acts alleged in the Comptaint, that venue is propet in the County of
San Diego and that this Court has jurisdiction to enter this Consent Judgment as a full seltlement
and resolution of the allegations contained in the Notices, Complaint, @nd of all clafis which
were or could have been raised by any. person or entity Based in whole of in patl, divectly of
indirectly; on the prior conduct of the Partics or on the facts alleged in the Complaint ot avising
therefrom or related thereto.
1.6 No Admission
Nothing in this Consent Judgment shall be construed as an admission by Pacific Cycle of
any Tact, finding, conclusion of faw, issue of law, or violation of law; nor shall conipliance with
~ this Consent }udgmem“eonstiﬂlie or be-construed as an adﬁiissio’ia by Pacific Cy.cie of any fact,
finding, conclusion of law, issue of [aw, or violation of law. However, this section shall not
diminish or otherwise affect the obligations, responsibilities and duties under this Consent
hudgmeit,
1.7 For purposes of this Consent Judginent, the term “Effective Date” shall medn the
-date that the-Motion to Approve the Con's,‘én; Judigment has beén gréi.nted by the Cowt, -

2. Injunective Relief

Pacific Cycle shall not manufacture, distribute, sell or offer forsale in California any
Covered Products with a production date after the Elfective Date except for Reformulated
Products, as that term is defined in § 2.1 below,

2.1 Reformulation

The Covered Prodacts shall be deemed to comply with Proposition 65 with regard to
DEHP, andt be exempt from any Proposition 65 warning requirements for DEHP; if the Covered
Products have a DEHP content by weight of not more than 0,10% (1,000 ppm). Pacific Cycle

may comply with the above requirements by relying on information obtained from its suppliers

13
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regarding thie content of the materials from vwhich the Covered Products are made, provided such
velianice is in good faith. Obtaining test résults showing that the DEFP content is no more than
0.10% (1,000 ppm), using a method of sufficient sensitivity to establish a limit-of quantification
{as distinguished from detection) of less than 1,000 ppm, shall be deemed to establish _go,od faith
reliance, For purposes of this Consen{ Judgment, Covered Products in c,0m§lim'1c’e with this
standard are “Reformulated Prodicts”,

2.2 Warning Alternative,

As an alternative to reformulating the Covered Products, commencing on the Effective

Date, Covered Products, with 4 production date afler the Effective Date, that Pacific Cycle ships

for sile, sells or ofters for sale iy California that are not Reformulated Produicts as sét forth in

Section 2.1 above shall be aceompanied by a clear and reasonable warning as describied in
Section 2.3 below,

2.3 Clear and Reasonable Warnings.

-Where required unider Section 2.2 above, Pacific Cycle shall provide Proposition 65-
warnings substantially as follows:

WARNING: This product can-expose you to chemicals including DEHP, which is known
to the State of California to cavse cancer and birth defects or other reprodutctive hatm. For more
information go fo www.P65Warnings.ca.gov.

OR

WARNING: This product contains a chemical known to the State of Califoriiia to cause
cancer and birlh defects or other reproductive harm,

2.3.1  Where wtilized as an alternative to meeting the criteria set forth in Section 2.1,
Pacific Cycle shall provide the.warning langtiage set forth in Section 2,3 either on the package of

the Covered Products ar affixed to the Covered Products. Such warning shall be prominentiv
g ] ¥

4

STIPULATION RE CONSENT JUDGMENT




affixed to or printed on each Product’s label or package or the Product itself. 11 privited oi the
label, the warning shall be contained in the same section thai states other safety waniings, if any,
concerniig the use of the Product. Pacific Cycle niay ¢ontinue to utilize, on an ongoing basis, unit
packaging containing substantively the same Proposition 65 warnings as those set forth in Section
2.3 above, but only to the extent such packaging materials were printed within ninety days after
the Effective Date,

2.3.2  The requirements for warnings, set fortliin Section 2,3 above are imposed
pursuant to the tevms of this Consent Judgmeit. The Parties recognize that these are ot the
exclusive methods of providing a waining undey Proposition 65 and its implementing regulations
and that they may or may not be appropriate in other circumstances. -

2.4 Products Manufactured Prior to the Effective Daie

Notwithstanding anything else in this-Consent Judzment, Covered Products that weie
manufactured prior to the Effective Dale shall be subject to the release of Hability pursuant to

Section 5 of this Consent Judgment, without regaid to when such Coveréd Products were, or dre

in the future, distributed ov sold to custoniers. As d-result, the-obligations of Pacific Cycle as st

forth in this Consent Judgment, including buf not limited to Section 2, do notapply to these
products manufactured prior to the Effective-Date,

3. Entry of Consent Judgment

3.1 With tesard to afl clabns that liawe been raised or which conld be raised with
respeet to failure to swarn pursuant to Proposition 65 with regard to DEHP in the Covered
Praducts, Pacitic Cyclé shall pay a civil penalty of $1,500 pursuant to Health and Safety Code
seclion 25249.7(b), to be apportioned inaccordance with California Health & Safety Code §
25192, with 75% of these funds remitted to the State of California’s Office of Environmental
Health Hazard Assessment (*OEHHA™) and the vemaining 25% of the penally remitted to Cheng,

3
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as provided by California Health & Safety Code § 25249.12(c)(1} and (d) and the instructions
directly below.

3.2 Payment Procedures

Pacific Cyele shall issue two separate checks for the penalty payment: (a) oiie check made
payable lo “OEHHA” (tax identification number: 68-0234436) in-an amount representing 75% of
the total penalty (i.e.; $1,125); and (b) one chieck in an amount representing 25% of the fotal
penalty (i.e., $375) made payable dirgctly to. Cheng. Pacific Cycle shall mail these payments
within ten {10) days aftér the Effective Date at which time such payments-shall be mailed to the
following addresses respectively:

Office of Environmental Health Hazard Assessment

Fiscal Operations

1001 “1” Street

Mail Stop 12-B

Sacramente, CA 95814

and .

wir. Kingpun Cheng

C/O Sy and Smith, PC

11622 El Camino Real, Suite 100

Sin Dicgé, CA 92130

4, Refmbuisement.of Fecs and Costs

The Parfies reached an accoid on the compensation due-to Cheng and his counsél under
the private attorney general doctrine and principles of contract law.  Under these legal principles,
Pacific Cycle shall reimburse Cheng’s counsel for fees and costs incurred as a result of

investigating, bringing this matter to Pacific Cycle’s attention, and negotiating a settlement.
gaung gmg ¢ > ) : g g
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Pacific Cycle shall pay Cheng’s counsel $14,000 for all attorneys’ fees, expert aind investigation

fees, and related costs associated with this matter, the Notices and associated fees and costs

Pacific Cycle shall wive said monies or sencl.a check payable to “Sy and Smith, PC™within teb

(10 days of:the Effective Date. Sy and Stith, PC will provide Pacific Cycle with wire

instruction and tax identification information on or before the Effective Date if requested, Other

than the payment requited hereunder, each side is to bea its.own attorneys' fees and costs.

5. Trelease of all Claims:

5.1 Release of Pacific Cycle and Dowistrean Customers, Retailers and Entitics

Cheng, acting on behalf of himself and in the public interest, veleases Pacific Cycle and

“their respective officers, dircctors, attomeys, representatives, shareholders, agents, and

employees, sister and parent entities, successors, and assigns, and each entity to whon it directly
or indirectly distributed or distributes or sold or sells the Covered Products including, but not

limited to, their downsticam distributors, wholesalers, licensors, licensees, auctioneers, retailers

(including, but not limited lo Target Corporation, their parent and all affiliates and subsidiaries

- thereof), theie respective employees, agents and assigns, franchisces; dealers, customers, owners,

purchasers, users, parent companies, corporale affiliates, subsicdiaries, (collectively “Releasees”)

from all claims for violations of Proposition.65 up throush the Effective Date, and consistent with
. } ! g

the provisions of Section 2.4; above, based onvexposwre lo DEHP from the Covered Products as
sat fortls in the Notices. Compliange with the terms of this Consent Judgment gonstitutes
compliance with Propaosition 65 with respect to exposures to DEHP from the Covered Produéts,
in addition te the foregoing, Cheng, on behalf ol himself, liis past and currentagents,
representatives, attorneys, and stuccessors and/or assignees, and not in his representative capacity,

frereby walives all rights to instifute or participate i directly or indivectly, any form of legal

action and releases. any other claims, cause of action, obligafion, costs, expenses, attorneys’ fees,

7
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damages, Tosses, liabilities, and demands that he could make against Pagific Cycle or the.other
Releases with respect 6 violations of Proposition 65 based tipon the Covered Products. The
Parties acknowledge that the claims released above may include unknown claims, and with

respect {o the foregoing waivers-and releases in this paragraph, Cheng. hereby specifically waives
any and all rights and benefits which he now-has, or in the Tuture may have, confeired by virtug of
the provisions of Section 1342 of the California Civil Cade, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUSTHAVE MATERIALLY
AFFECTED HIS SETTLEMENT WITH THE DEBT OR |

Cbengfacknowledges and understands the significance and consequences of this specific
waiver of California Civil Code section 1542,

52 Pacific Cycle Release of Cheng

Pacific Cycle waives any and all claims against Cheng, his attorneys and other

“representatives, for any and alt actions taken or statements-made (or those that could have been

taken or made) by Cheng and his attorneys-and other representatives in the course of investi gating
claims or otherwise seeking enforcement of Proposition 65 agaiiist it in this matter,

0. Non-Disparasement

The Partics agree to refrain from taking action or making stalements, written, oral or
through any forin of secial media, which disparage or defame the goodwill or reputation of the
other Party.

7 Severability and Merger

8

STIPULATION RE CONSENT JUDGMENT




W N

] el e | L)Y LA

1

£3
14
15
16

17

]
19
20

22
23
24
25
26
27
28

If, subsequent to-?he-iexecution of this Consent. Judpniéiit, any of the provisions of this
docunien( are held by a cowt to be unenforceable, the validity ot‘tlm-en'fordcab!c provisiofis:
remdining shall not be adversely affected.

This Consemnt Judgment contains the sole and entire agreement of the Parties and atry and
all prior negoliations and undeistandings related hereto shall be deemed to have been merged
within it. No representations or texms of agreement other than those contained herein exist or
have been made by any Party with respect to the other Party or the subject matter hercof,

8. Governing Law

The terms of this Consent Judgment shall be governed by the laws of the Stafe of
California. In the event that P.ropositipnﬁS is repealed oris otherwise ['endelred_”innpplicable-.1))'
reason of law generally, or as 16 the Covered Products, then Pagific Cyele shiall have no firther
obligations pursuant to this Consent Judginent with respect to the Covered Products to the extent
the Covered Products ate so affected.

9. Notites

9.1 UniéSs ;‘;pECi'ﬁed herein, all correspondence and notices rccfui're{Ho be pl'O\'iéEe’d'

pursuant lo this Consent Judgment shall be in writing and personally delivered or sent by:

electronic mail and cither (i).first-class, (registeied or certified niail) retum recelpt requested; or

(it} overnight courier on any Party by the other Party at the following addresses:
Pacific Cycle:

David P. Callet

. Callet Law, LLC
5335 Wisconsin Avenye NW
Suite 440
Washitigton, DC 20015
Deallet@Calletlaw.com

And

9
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Reade Bramer

Schiff Hardin LLP

One Market, Spear Streel Tower
Suite 3100

San Francisco, CA 94105
rbramer@schiffhardinecom

For Cheng:

Parker A. Smith

Sy and Smith, PC

11622 El Camino Real, Suite 100
San Diego, CA 92130
parkerfisysmithlaw.com

Any Party, from time to time, may specify in writing by the means set foith above to the
other Party a change of address ta which.all nofices and other communicaticns shall be sesit.

©10,  Counterparts; Faesimile Slonatures

10.1  This Consent Judgment may be excouted iii counterparts and by facsimile or
exchange by electronic means, each of which shall be deemed an original, and ail of which, when
taken together, shall constitute one and the same document,

11, Mb'dification

. PN e aas . e 1 . - . . Lo ce : -l:\;.‘ NS
This Consent-hucgment may be modified only by further wiitten agreement of the Parties

“with court approval or by noticed motion,

12, Atforney Fdes

A Parly who unsuccesslully brings or contests an action arising oul of this Consent
Judgment shall be required to pay the prevailing Parly’s reasonable attorney’s fees and costs.

13, Aufhorization

The undersigned-are authorized to executs this Consént Tudgiment on behalf 6f their
respective Parties and have read, wirderstood and agiee (6 al] of the terins and conditions of ths
document and certifies that he or she is fully authorized by the Party he or she represents to

execute the Consent Judgnient on behalf of the Party-and legally bind that Party,

10
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IT IS 5O STIPULATED:
e A8, 2619

k

]
Dated: f\_gfe,-r,c).}{w«-, !

v:

5\
By _gf}f" SN T,

Parker A, Smith, Attorney for Plaintiff
e o ! . /.
Dated: / ! / ’{&

B}".‘ . e . ,- ."1“;« B

Kingpun Cheng '_/>
7
it
i
i
i
1
1t

i

Dated; z{’:tl’/b 7)’{/’4.} el 2 L{ y e (&
[ 3 7
/ 2%43‘&’75 /4:'// -

Reade Bramer, Atlorney for Defendant

Dated: C( "‘QVI ~ e

By: OW /W;L[/\/\A/W\¢

o

On Behalf of: Pacific Cycle, Inc.

IT 1S SO ORDERED, ADJUDGED AND DECRELRD:

Dated;

Judge of the Superior Count
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