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_e-'-mail:' robh@rbhancocklaw.com

Attorneys for Plaintiff
ERIKA MCCARTNEY

Melvin B. Pearlston (SBN 54291) F LR - i

| Robert B. Hancock (SBN 179438) - v . Sgiperior Court oL Celiorae -
Elizabeth D. Sonnichsen (SBN 321131) - : oS :
PACIFIC JUSTICE CENTER JAN © 4 2019 _
50 California Street, Suite 1500- CLERK OF THE COURY,
San Francisco, California 94111 : BY: > B
Tel: (415)310-1940 - Deputy Cluik

'SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN FRANCISCO
ERIKA MCCARTNEY, in the public interest,

Plaintiff, 14 :

JUDGMENT

V.

CHAMPLAIN CHOCOLATE COMPANY
a Vermont corporation; and Does 1 through 500
inclusive,

Defendants.

)
)
)
)
)  [Cal. Health & Safety Code
)
)
)
)
)
)

P

CIVIL ACTION NO. CGC-18-570587

NSENT

Sec:.25249.6, ef seq.]

—{RROROSEB}-CONSENT JUDGMENT

Mc( ;artnex- v. Champlain Chocolate Company Civil Action CGC-18-570587
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1. INTRODUCTION

1.1 . This action arises out of the alleged violations of Califomia’s'Safe Drinking Water |-
and Toxic Enforcement Act of 1986, California Health and Safety Code Sectilon 25249 s, et seq..
(also known as and heremafter referred to as “Proposition 65”) regarding the followmg products
(hereinafter, the “Covered Product”) Lake Champlam Organic Cocoa Powder; Lake Champlam
80% Dark Orgamc Chocolates, Lake Champlam 72% Dark Organic Chocolates; Lake Champlain
57% Dark Organic Chocolates; and Lake Champlain 54% D'ark.O.rganic. Clrocolates. Cadmium
and lead are subject to Proposition 65.warning requirements because they are li.sted as known to
the State of Califomla to cause reproductive harm. :

| 1.2 . Plaintiff Erika McCartney (“MCCARTNEY’_’) isa Californi_a resident acting as a
private _enforcer of Proposition 65. MCCARTNEY has brought_thls enforcement action in the
public interest against Cliamplain. Chocolate Comoany, d/b/a Lake Champlain Chocolates
(‘iCHAMPLAIN CHOCOL‘ATE- COMPANY” or “Defendant”) concerning cadmium and lead in
the Covered Products pursuant to California Health and- Safety Code Section 25249 '7(d)
MCCARTNEY contends she is dedicated to, among other causes, helping safeguard the pubhc
from health hazards by 1educmg the use and misuse of hazardous and toxic chemlcals, facilitating
a safe environment for consumers and employees, and encouraging corporate responsibilities.

1.3. . CHAMPLAIN CHOCOLATE COMPANY has sold the Covered Products in
California during the relevant period. ; |

1.4  MCCARTNEY and CHAMPLAIN CHOCOLATE COMPANY are hereinafter
sometimes referred to individually as “Party™ or collectively as the “Parties.” _

1.5 On or about August 9, 2017, pursuant to California Health dand Safety _Code Section |-
25249.7(d)(1), MCCARTNEY served a 60-Day l\lotice_ of Violatio'n_s_ of Proposition 65 (“Notice
of Violations”) on the California A_ttorney General, other public enforcers, and CHAMPLAIN
CHOCOLATE COMPANY alleging violations of California' Health and- Safety Code Section
25249.6 with -res'pect to unwarn'ed exposures of cadmium arising from the sale and use of the

Covered Product in California. Defendant acknowledgés it received the Notice of Violations. .

~IERQPOSED] CONSENT JUDGMENT
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l .6 - After more than sixty (60) days passed since service of the Notice of Vlolatlons
and w1th no designated governmental agency having filed a comp]amt agamst CHAMPLAIN
CHOCLATE COMPANY with regard to - the Covered Product or- the Alleged Vlolatlons
MCCARTNEY filed the complamt in this matter (“Complaint”) in this Court.

1.7 CHAMP_LAIN CHQCOLAT’E COMPANY general_ly denies ‘all material and
factual allegations contalned in or arising from MCCARTNEY’s Notice of Violations and the
Cbrnplaint and asserts that it has yarious afﬁrmative defenses to the claims asserted therein
CHAMPLAIN CHOCOLATE CO. further specnﬁcally demes that the Plaintiff or Callforma
consumers have been harmed or damaged by its conduct or the products it has sold or sells,
including the Covered Product _

1.8 The Parties enter into this Consent Judgment (“Consent Judgment”).in order to
settle, compromise, and resolve dlsputed claims and avoid prolonged and costly litigation. For
purposes of the approval and entry of this Consent Judgment only, the Parties stlpulate that this
Court has Jurlsdlctlon over the subject matter -of this Action and personal jurisdiction over the
Parties, that venue is proper in this Court, and that this Court has _]Ul‘lSdlCtlon to enter this Consent
Judgment pursuant to the terms set forth herem

1.9 Nothmg in this Consent Judoment nor compllance with its terms, shall constltute'
or be construed as an admission by any of the Partles (or by any of CHAMPLAIN CHOCOLATE
COMPANY’S ofﬁcers dlrectors shareholders employees agents, subsidiaries, divisions,
afﬁllates suppliers, or lrcensees) of any fact, conclusion of law, 1ssue of law vrolatron of law,
fault, wrongdomg, or llabllrty, mcludmg w1thout limitation, any admission concemmg any alleged
V|olat10n of Pr: oposmon 65. Except as expr essly set forth herem nothmg in thrs Consent Judgment
shall prejudice, waive, or impair any right, remedy, ar gument or defcnse the Parttes have or may
have in any other or future legal proceeding. ' '

110 The “Effectivé Date” of this Consent Judgment shall be the date upon which this

Consent Judgment, after havmg been fully executed by all of the Parties, has been approved and

' entered by the Court.

) ~PROPOSED] CONSENT JUDGMENT ’
Mgggg ney v. Chamnlaln Chacolate Company Civil Action CGC-18-570587
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2. INJU NCTIVE RELIEF WARN INGS -

21 Asof the Comphance Date (deﬁned below) and except as. otherw1se provided

herein, 'CH.AMPLAIN CHOCOLATE .COMPANY - shall be permanently enjomed from

Dlstrlbutmg into Cahfomla any Covered Product without a wammg as set forth in Paragraph 2.2
below. “Dlstrlbutmg mto California” or “Distribute, into Cahfomla” means to ship any of the
Covered Product to California for sale.or to sell any of the Covered Product to a distributor that '

CHAMPLAIN CHOCOLATE COMPANY knows will redistribute or sell the Covered Product in

or into Callfomla

22  Clear and Reasonable Proposition 65 Warnings. For a Covered Product that is
subject to Proposmon 65 warning reqmrement based on section 2.1 above the followmg warning
(“Warnmg”) shall be prov1ded as specified below. '

WARNING: Consuming this product can expose you to chemicals including

cadniium and lead, which are known to the State of California to cause birth defects

or . other reproductive - _harm. For more info'nnzttion ; go to

www.P65Warnings.ca.gov/food. '_ _ '

In lieu of the preceding warning, CHAMPLAIN CHOCOLATE -COMPANY may use any

warning language that complies with Title 27, Califorriia Code of Regulations, section 25600 et

seq., as amended August 30, 2018 and subsequently thereafter.

_ The warning shall elther be aﬂ' xed to or printed on (at the point of manufacture, prior to
the shlpment to California, or prior to Dlstrlbutlon within Cahfomla) the outside packaging or
container of each unit of the Covered Product or provided at the point of dlsplay of the Covered
Product wherever it is offered’ for sale’i in California. The ‘Warning shall be displayed with such
conspicuousness, as compared with other -words, statements, designs or devices on the outside
packaginé or at the point of dfsplay in Califomia as to render it likely to be read and understood
by any ordinary mdmdual prior to purchase or use. If the Warnmg is displayed on the. product
container or labeling, the Warning shall be-at least the same size as the largest of any other. health

or safety warnings on the product container or labeling, and, the word “WARN_ING” shall be in

capital letters and in bold print. If presented at the point of display, the Warning shall be presented

M] CONSENT JUDGMENT
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ona sigh or shelf label in a font no smaller than the _largest type size used fot' other-infonna_tion on
the sign or a shelf label for similar products

The Parties agree that should the OEHHA warning regulations change that CHAMPLAIN
CHOCOLATE COMPANY may either conform with the OEHHA regulatlons or conform with
the terms provided in this Consent Judgment, and in so-doing, will be in compliance with this
Consent Judgment.

The Parties agree that any units of the Covered ‘Product containing cadmium or lead
concentration levels below the corresponding effective levels set forth in certain Consent Judgment

entered February 15, 2018, by the San Francisco Superior Court in As You Sow v. Trader Joe's

|| Company, et al., Case No. CGC-15-548791, (“As'You Sow”) shall be exempt from the

requirements of this section 2, including the injunction in subsection 2.1. Unless otherwise
speeiﬁed herein, the Parties further agree that the dates of performance for all obligatiens for any
Settling Defendant (as defined) in the As You Sow consent Judgment shall’ apply to the mstant
Consent Judgment, mcludmg, without limitation, that the “Compliance Date” herein shall be
February 15, 2019. ' E _ :
3. REQUIRED MONETARY PAYMENTS

3._1 CHAMPLAIN CHOCOLATE COMPANY shall issue the following payments and
send them to counsel for MCCARTNEY, Robert B. Hancock, Pacific Justice Center, 50 California
Street, Suite 1500, San Francisco, California 94111. The checks shall be payable to the followmg
parties and the payment shall be apportioned as follows: :

3.2 ° $11,500 as civil penalties pursuant to Callforma Health and Safety Code Section
25249.7(b)(1) to be paid ten (10) business days‘ after entry of the Consent Judgment. Of this |
amount, $8,625 shall be payable to OEHHA, $2,136 shall be payable to MCCARTNEY, and $739
§l1all be payable to Can_eerCare, a qualified 501(c)(3) charitable organization, dedicated to
providing financial aid to cancer patients for treatment costs. MCCARTNEY hereby waives any
statutory entitlement to penalties in-excess of $2,136. .MCCARTNEY’s counsel shall promptly

forward all checks to the payees indicated.

—4BROPOSEDLCONSENT JUDGMENT
McCartney v. Champlain Chocolate Company Civil Action CGC-18-570587

Page 5




p—

SRR NN RN N RN —m e o e e o e e e e

- R - Y. T R R

33 $33,.50‘0 payable to Robert B. Hancock as reimbursement of MCCARTNEY’s
attorneys’ fees, cdsts, investigation and litigation expenses (“Attorney’s Fees and Costs”) to be
paid Ias foliowe: $9,380 due ten (10) business days after entry of the éonsent Juhdgment' the
remaining $24, 120 to be paid over ten (10) months at $2,412 per month begmnmg the month after

the other payments were made

34  Any fajlure to remit any of the foregoing paymente resnlts.in mutual rescission of
the agreement, as though no resolution had been had. In that even't, the parties sfipulate to \}aCating '
the Consent Judgment,- and will cooperate in securing an orderfor the same.

4. MODIFICATION |

This Consent Judgment may be modiﬁed only by written agreement and siipulation of the |

Parties and upon tne Court’s approval. - '

5. OVERSIGHT AND ENFORCEMENT OF TERMS

5.1 The Court shall retain jurisdiction to oversee, enforce and/or modify the terms of

| this Consent Judgment.

52  Any Party may, by means of filing an application for an order to show cause,

|| enforce the terms and conditions contained in this Consent Judgment. The prevailing party in any

such action or application may request that the Court award its reasonable attorneys’ fees and costs
associated with such action or application.-

6.  APPLICATION OF CONSENT JUDGMENT

This C_onsent JndgmenF shall apply to and be binding upon the Parties and their respective
privies, successors; and nssigns, and it shall be deemed t-o .inure the benefit of the Parties and their
res_pective_ privies, successors, and éesigns. ' ‘

7. BINDING EFFECT, CLAIMS COVERED AND RELEASED

7.1 This Consent Judgment is '-a'. full, final, and binding _resolution between
MCCARTNEY; on behalf of herself and in the public interest on the one hand, and CHAMPLAIN
CHOCOLATE COMPANY and its past and _present officers, directors, owners, members,
snarenolders, emn_loyees, agents, parent companies, subsidiaries,'divisions, affiliates; suppliefs,

franchisees, licensees, customers, distributors, wholesalers, retailers, and all other upstream and

—{ERORQSEN] CONSENT JUDGMENT
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downstream entities and persons in the distribution chain of the Covered. Product, including, but |
not limited to Amazon.com, Inc. and Lucky Vitamin Corporation, and the predecessors, successors
and assigns of any of them (collectively, “Released Parties”), on the other hand, of any and all
direct or derivative violations (or claimed violations) of Proposition 65 or its implementing
regulations for failure to provide Proposition 65 warnings of exposure to cadmium and lead fr'om

the handling, use, or consumption of the Covered Product, and it fully resolves all claims that have

-been or could have been asselted up to and including the Effectlve Date for the allegcd failure to

1 provide Proposition 65 warnings for the Covered Product regardmg cadmium and lead.

7.2 MCCARTNEY on her own behalf (an‘d not in her role as a representative of the
public interest) further hereby releases and discharges CHAMPLAIN CHOCOEATE CO_MPANY
and the Released Paniee, from_ any and all claims and causes of action and ooligatiohs to péy
damages, .restitution, fines, civil penaltieé, payment in lieu of civil penalties and expenses

(including but not limited to expert analysis fees, expert fees, attorneys’ fees and costs)

.(co]lectlvely, “Claims”) based on exposure to cadmxum and lead from the Covered Product and/or

failure to warn about cadmium and lcad in the Covered Product to the extent that the Covered
Product was sold by CHAMPLAIN CHOCOLATE COMPANY prior to the Effective Date.

7.3 Unless modified pursuaﬁt to Section 4 above, compliance with the terms of Section

1[2.1'and 2.2 of this Consent Judgment shall be deemed to constitute compl-i'ancc with Proposition 65

regardmg the Covered Product.

) 7.4  1ltis possible that other Clalms not known to MCCARTNEY arising out of the facts
alleged in the Notices of Violations, the Complaint or the First Amended Complaint will develop
or ‘be discovered. ' MCCARTNEY acknowledges on_behalf of herself (and not in the role as
reprlcsentative of the public interest).that the Claims released herein include all known and
unknown Claims and waives California Civil Code Section. 1542 as to any such unknown Claims.

California Civil Code Section 1542 reads as follows:
 “A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
. CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS"OR HER
EAVCR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN |

—<{RROPOSEBLLONSENT JUDGMENT
g;grmex v. Champlain Chocolate Company Civil Action CGC-18-570587
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BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER

SETTLEMENT WITH THE DEBTOR » _
MCCARTNEY acknowledges and understands the significance and consequences of this specific
waiver of the California Civil Code Section 1542 o

7.5 .MCCARTNEY, on the one hand, and CHAMPLAIN CHOCOLATE COMAPNY,.
on the other hand, each release and waive all Claims they may have against each other for any
statements or actions made or. undertaken by them in connectlon with the Notice of Vlolatlon the
Complamt or the allegatxons contained therein. However, thlS shall not affect or limit any party’s '
right to seek to enforce the terms of this Consent J udgment In addition, going forward, the Parties
shall not cause any aspect of the Action, the Notice of Vlolatlons the Complamt or the terms of |
thls Consent Judgment not otherwise available in the public record to be reported to the public or' _
any media or news re'porti_ng outlet. Any statement to the puhlic or uny nledia or news reporting
outlet shall be limited to what is évai_lahl_e in the public record and documents publicly filed.

Regardless of the form or forrnal'ity ofa co_mmunication or statement to the media or othe‘r-person

' or entity, neither any Party nor their counsel shall disparage the other. Notwithstanding these:

obligatio'ns, the Parties may make such disclosure regarding the Action and terms of this Consent
Judgment as necessary to auditors or as otherwise required by state or federal law.

8. CONSTRUCTION AND SEVERABILITY

8.1  .The terms and condiltions' of this Consent Judgment have ’heen re\tiewed by the

| respective counsel for the parties prior to its si gning, and each party has had an ooportunity to fully

discuss the terms and conditions with its counsel. In any subsequent .interptetation or construction

of this Consent Judgment, the texms and conditions shall not be construed agamst any Party. |

8. 2 In the event that any of the plov1510ns of this.Consent Judgment is held by a court

to be unenforceable the vahdlty of the remaining enforceable provisions shall \ not be adversely
affected. _ _ ‘

83 The terms and conditions ot' - th:is Consent Judgment shall be governed by and

construed in accordance with the laws of the State of California.

CONSENT JUDGMENT

JPROPOSED? o
McCar¢ney v. Champlain Chgcolate gomn_ any Civil Action CGC-18-570587
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9. PROVISION OF NOTICE |
All notices requrred to be given to either Party to this Consent Judgment by the other shall g

be in writing and sent to the followmg agents listed below by (a) first-class, registered, (b) certrﬁed

|| mail, (c) overnight courier, or (d) personal delrvery to the followmg

For Erika McCartney
PACIFIC JUSTICE CENTER

Robertﬁ Hancock b
50 Callforma Street, Suite 1500

San Francisco, California 941° 11

. For 'Cham.glain Chocolate Company, d/la/a- Lake Champlain Chocolates
LYNN, LYNN, BLACKMAN & MANITSKY, P.C. |

: Andrew D. Manitsky -
76 St. Paul Street, Suite 400
Burlington, Vermont 05401

10. ©° COURT APPROVAL

10.T  The Parties shall use their reasonable best efforts to support the Court’s approval
of the Consent Judgment and entry of the Consent Judgment. .

' 10.2  If the California Attorney General objects to any term in this Consent Judgment _
the Parties shall use thelr best efforts to resolve the concern in a txmely manner, and, if possrble
prlor to the hearlng on the Motion for Court Approval. _

10.3 " If, despite the Parties’ best efforts, the Court does not appr‘ove. this settlement and

enter a Consent Judgment thereon, the parties shall have the option of (a) p'roceeding to try and

| resolve the matter amicably, or (b) determining that the settlement is null and void and of no force ‘

or effect, in whrch event, all payment-related oblrgatrons set forth in Section 3 above shall be :'.

: deemed never to have exrsted and the Partles may thereaﬁer proceed of their own accord

/
T

. . TPROTOSED] CONSENT JUDGMENT
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11. EXECUTION AND COUNTERPART
This Consent Judgment may be executed in counterparts whlch, taken together, shall be |
deemed one document. A facs1m1le or pdf slgnature shall be construed-as valid and the ongmal

signature.

12.1  This Consent Judgment contains the sole and entire agreement and understanding

of the Parties with respect to the entire _subj'eet matter herein, and any and all prior discussions,

-negotiations, commitments, and understandings related hereto. No representations oral or

otherwise, express or implied, other than those contamed herein have been made by any party.

12.2  Each signatory to thxs Consent Judgment cemﬁes that he or she is fully authonzed
by the party he or she represents to enter into this Consent Judgment. Except as explicitly provided
herein, each party shall bear its own fees and costs. Fom |

13. REQUEST Eog FINDINGS AND APPROVAL

13.1 This Consent Judgment has come before the Court upon the request of the Parties.
The Parties request the Court fully review this Consent Judgment and, being fully informed
regarding the matters which are the subject to this action, to make the findings pursuant to
California Health and Safety Code Section 25249 7()(4) and approve the settlement and enter this
Consent Judgment.

IT IS SO STIPULATED: _I(M? oAz,

Dated: 1112/2018 : - W

Erika KcCartoey

b

CHAMPLAIN CHOCOLATE COMPANY '
d/b/a LAKE CHAMPLAIN CHOCOLATES

Dated: 10-25 /8

mcomm JUDGMENT *

Chocolste Company Civil Action CGC-18-570587
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|| APPROVED AS TO FORM:

s - .By %75 M

-Dated:_ :

PACIFIC JUSTICE CENTER

‘Robert B. Hancock
Attorneys for Plaintiff

Datcd: b\lfl,’W\?
_ | W T

Andrew D Manitsky )
Attornieys for Defendant

iyl B[
DATED - |

-Jl_fDGE OF THE S_UP_ER-IOR COURT |

HICHARD B. UMER

m CONSENT JUDGMENT
M:Cannu.ChamMain.Chnmlats.Commn_ Civil Actlon CGC-18-570587
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