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. agencies with a document entitled “Notice of Violation of California Health & Safety Code § -
19 _ _ _ i
- 25249.6, et seq.” (the “October Notice”). On or about November 5, 2018, Balabbo served

20
21
22

3 :
~ including public enforcers, with notice that alleged that MakeUp Eraser Group was in violation of

24

| the public interest, and MakeUp Eraser Group, LLC (“MakeUp Eraser Group” or “Defendant”)

' of exposures to toxic chemicals and improve human health by reducing or eliminating hazardous
- substances contained in consumer products. Plaintiffs allege, and for purposes of this settiement
' only MakeUp Eraser Group does not dispute, that MakeUp Eraser Group is a person in the course

' of doing business for purposes of Proposition 65, Cal. Health & Safety Code §§ 25249.6 et seq.

- manufactured carry/travel cases/bags/totes (“Covered Products”) without providing a clear and
14 | ' '

|| California Health & Safety Code § 25249.6, for failing to wam California consumers and ,

25§ .
| customers that use of the Covered Products will expose them to DEHP. To the best of the -

260 '

271

28 |

1. INTRODUCTION
1.1~ The Parties. This Consent Judgment is entered into by and between Precila |
Balabbo (“Balabbo™) and Ema Bell (“Bell”) (collectively, “Plaintiffs™), each acting on behalf of |

with Plaintiffs and Defendant collectively referred to as the “Parties” and each of them as a

“Party.” Balabbo and Bell are individuals residing in California that seek to promote awareness :

1.2 Allegations and Representations. Plaintiffs allege that Defendant has exposed
individuals to di(2-ethylhexyl) phthalate (DEHP) from its sales of MakeUp Eraser Groub;

reasonable exposure warning pursuant to Proposition 65. DEHP is listed under Proposition 65 as
a chemical known to the State of California to cause cancer and reproductive toxicity.
1.3 Notice of Violation/Complaint. On or about October 25, 2018, Bell served

MakeUp Eraser Group, The TIX Companies, Inc. (“TJX”), and various public enforcement

MakeUp Eraser Group, CVS Pharmacy, Inc. (“CVS"), and various public enforcement agencies
with a document entitled “Notice of Violation of California Health & Safety Codé § 25249.6, et

seq.” (the “November Notice”)'. The Notices provided MakeUp Eraser Group and such others,

' The October Notice and the November Notice are collectively referred to herein as, the
“Notices.”
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|l is entered as a Judgment of the Court. A

27.

28 |

Parties” knowledge, no public enforcer has brought and is diligently prosecuting the claims

alleged in the Notices. On January 16, 2019, Plaintiffs filed a complaint (the “Complaint”) in the |

| matter.

14 For purposes of this Consent Judgment only, the Parties stipulate that this Court _;:
has jurisdiction over Defendant as to the allegations contained in the Complaint filed in this
matter, that venue is proper in the County of Alameda, and that this Court has jurisdiction to -

approve, enter, and oversee the enforcement of this Consent Judgment as a full and final binding

| resolution of all claims which were or could have been raised in the Complaint based on the facts -

' alleged therein and/or in the Natices.
10

1.5 Defendant denies the material factual and legal allegations contained in the |
Notices and Complaint. Defendant maintains that it has not violated Proposition 65 and that, to
the best of its knowledge, all products that are or have been sold and distributed in California,

including the Covered Products, have been and are in compliance with all laws. Nothing in this

| Consent -Judgment shall be construed as an admission by Defendant of any fact, finding,

15 | , ‘ .
I conclusion, issue of law, or violation of law; nor’shall compliance with this Consent Judgment

- constitute or be construed as ari admission by Defendant of any fact, finding, conclusion, issue of |

173l
i - law, or violation of law, such being specifically denied by Defendant. However, this section shall |
18 {f |
4 not diminish or otherwise affect the obligations, responsibilities, and duties of Defendant under -
19 |
Jf this Consent Judgment.
20 |t

2. DEFINITIONS
2.1 Covered Products. The term “Covered Products” means MakeUp Eraser Group

carry/travel cases/bags/totes, including but not limited to Flamingo and Watermelon styled cases, !

that are manufactured, imported, distributed, sold, and/or offered for sale in California by'
24 | :

MakeUp Eraser Group.

2.2 Effective Date. The term “Effective Date” means the date this Consent Judgment

3
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l - §§ 3.3 and 3.4 must be provided for all Covered Products that Defendant manufactures, imports,
18|k
19 L . .
" be no obligation for Defendant to provide a warning for Covered Products that enter the stream of
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3. ANJUNCTIVE RELIEF: WARNINGS

3.1 Reformulation of Covered Products. Commencing ninety (90) days after the |
Effective Date, and continuing thereafier, Covered Products that MakeUp Eraser Group directly
manufactures, imports, distributes, sells, or offers for sale in California shall either: (a) be :
Reformulated Products pursuant to § 3.2, below; or (b) be labeled with a clear and reasonable

waming pursuant to §§ 3.3 and 3.4, below. For purmoses of this Consent Judgment, a 3‘?

- “Reformulated Product” is a Covered Product that is in compliance with the standard set forth in |

§ 3.2 below. The warning requirement set forth in §§ 3.3 and 3.4 shall not apply to any
Reformulated Product, :

32 Reformulation Standard. ‘*Reformulated Products” shall mean Covered

. Products that contain concentrations less than or equal to 0.1% (1,000 parts per million (ppm)) of
12 || .

DEHP when analyzed pursuant to U.S. Environmental Protection Agency testing methodologies
3580A and 8270C or other methodology utilized by federal or state government agencies for the |
purpose of determining the phthalate content in 2 solid substance. |

33  Clear and Reasonable Warning, Commencing ninety (90) days after the |

Effective Date, and continuing thereafter, a clear and reasonable exposure warning as set forth in |
distributes, sells, or offers for sale in California that is not a Reformulated Product. There shall

commerce up to and through ninety (90) days after the Effective Date. The warning shall consist
of either the Warning or Alternative Warning described in §§ 3.3(a) or (b), respectively: »
(a)  Warning. The “Warning” shall consist of the statement:

&\ WARNING: This product can expose you to chemicals including di(2-
ethylhexyl) phthalate (DEHP), which are known to the State of California to
cause cancer and birth defects or other reproductive harm, For more information
g0 to WW.P6S Wiitiiiig 28,68 ‘QY:

26—

27

28

2 ‘It from its.own testmg or otherwase MakeUp Eraser knows the Product will expose
ipersons to duscmonyl phthalaté (DINP)" an d:not DEHP;MakeUp:Erasér shall provide the
following Wariiiig in lieu of the.aboye,; * WAR {NE ING This-prodiiét can expose you to

o (Footnote continucs on next page. )

4
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(b)  Alternative Warning; MakeUp: Eraser Group: may, but is inot required to, use the |

|
: alﬁe_rpa'tii/e“s’hoﬁffbnn wamin‘g"as“set‘ forth in:this 5 3. g(b)'("‘}&ilernafii'e Warri'ih‘é"):-‘a's fdﬂpwﬂg&:
; 34 A Warning:or Alternative Warning-provided ipursuant fo § 3.3 must print the |
 word “WARNING:” in all capital letters and in- bold font, followed by a-colon. The warning, |
‘ syrﬁﬁdlf::ib the: left oft the word “WARNING:” must be a black exclamalion poixii in: ayellow: |

AAAAAA

does not use ftﬁ_ffc::Cd‘lorﬂ yéllpﬁ/;f't_b@ s’ymt’.’ql? ’rfna.y. bef ib §1f%’1_c_k‘ and'é Wh'_i'_fe: T!is:‘»s_ymlidl?mus't‘ fb.e i‘n a

§-§iZé 0o snaller than the heiéﬁtof the:word “WARNING:”. The, wamiﬁg shall be affixed EO or |

-------

1| «conspicucusness; as .compared. with other words, statements, ‘or: designs as to render’it likely.to be: !
ot s gy ey g g3 Lo s g i i ga g gy cqs 1o - e . . .ol
:fead:and understood by. an-ordihary.'individual under cusfomary conditions, of'purchase-or use, A

| Warning may be-contained ini‘the same Seétion of the pacKaging, labeling, ‘of instruction’booklet: "‘

; - Alternative wafrﬁih”g; shall b &t least the same §iz¢ 48 tigse dfr;é‘r saféty wammgs !
1f MakeUp: Eraser” Grotip: sells iCovered Produets via it ifterriet website. (6 «ustomers: |
o | "tocated i Californis, the Wariing. o7 Altésaive Wiriiing fiay b provided by including it of a |
19 1 cleatly, atked hypérlink ising the: word “WARNING” on the. product -display page, of byl

|

} {(Footiote coitinuied froin previous page.)

il chemlcals mcludmg dusononyl phthalate (DINP ; ’whlch is known to the State of California to
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7 1 (c) "Brodsky & Smith, LLC in Trust for Bell” in the amount of $375.00. Payment owed to
18; :

19l
20|
2 |
22 :
1|

25

27 '.3

- (“OEHHA") after the Effective Date.
- 4, MONETARY TERMS

' pursuant to Health and Safety Code section 25249.7(b), to be apportioned in accordance with -
- California Health & Safety Code § 25192, with 75% of these funds remitted to OEHHA and the |

12 . '
- remaining 25% of the Civil Penalty remitted to Plaintiffs, as provided by Califomnia Health & :

- Safety Code § 25249.12(d).
14

I issue three (3) separate checks for the Civil Penalty payment to (a) “OEHHA”™ in the amount of

2|

26

28 |

" compliance with the waming requirements of this Consent Judgment by either adhering to §§ 3.3 |

otherwise prominently displaying the Warning or Altemative Warning to the purchaser prior to :
completing the purchase.

3.5  Compliance with Warning Regulations. Defendant shall be deemed to be in

and 3.4 of this Consent Judgment or by complying with Proposition 65 warning regulations |

adopted by the State of Cafifonia’s Office of Environmental Health Hazard Assessment '

4.1  Civil Penalty. MakeUp Eraser Group shall pay $3,000.00 as a Civil Penalty |

41,1 Within ten (10) days of the Effective Date, MakeUp Eraser Group shall
$2,250.00; to (b) “Brodsky & Smith, LLC in Trust for Balabbo™ in the amount of $375.00; and to '5

Plaintiffs pursuant to this Section shall be delivered to the following payment address:

Evan J. Smith, Esquire
Brodsky & Smith, LLC
Two Bala Plaza, Suite 510
Bala Cynwyd, PA 19004

Payment owed to OEHHA (EIN: 68-0284486) pursuant to this Section shall be delivered directly
to OEHHA (Memo Line “Prop 65 Penalties”) at one of the following address(es): !

For United States Postal Service Delivery:

Mike Gyurics

Fiscal Operations Branch Chief

Office of Environmental Health Hazard Assessment
P.O. Box 4010

Sacramento, CA 95812-4010

For Non-United States Postal Service Delivery:
6
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1. alleged violations of Proposition 65 based on exposure to DEHP from Covered Products as set

25

Mike Gyurics
Fiscal Operations Branch Chief
Office of Environmental Health Hazard Assessment

1001 I Street
Sacramento, CA 95814

A copy-of the check payable to OEHHA shall be mailed to Brodsky & Smith, LLC at the address
set forth above as proof of payment to OEHHA,

42  Attorneys’ Fees. Within ten (10) days of the Effective Date, MakeUp Eraser |
Group shall pay $24,000.00 to Brodsky & Smith, LLC (“Brodsky Smith”) as complete

reimbursement for Plaintiffs’ attorneys’ fees and costs incurred as a result of investigating,

j bringing this matter to MakeUp Eraser Group's attention, litigating and negotiating and obtaining |

[ judicial approval of a s'cttlemcn't in the public interest, pursuant to Code of Civil Procedure §

1021.5.

' 5. 'RELEASE OF ALL CLAIMS

5.1 This Consent Judgment is a full, final, and binding resolution between Balabbo

and Bell, each acting on her own behalf, and on behalf of the public interest, and MakeUp Eraser |

. Group, and its parents, sharcholders, members, directors, officers, managers, employees,
- representatives, agents, attomneys, divisions, subdivisions, subsidiaries, partners, sister companies, »
- and affiliates, and their predecessors, successors and assigns (all collectively “Defendant |

_ Releasees”), and all entities from whom Makeup Eraser Group and Defendant Releasees obtain |

and to whom they directly or indirectly distribute or sell Covered Products, including but not

* limited to manufacturers, suppliers, distributors, wholesalers, customers, licensors, licensees |
- retailers, franchisees, marketplace hosts, and cooperative members, including but not limited to |

- TIX, CVS, and each of their respective subsidiaries, affiliates and parents, franchisces, 1

cooperative members and licensees (all collectively “Downstream Releasees”), of all claims for -

% " forth in the Notices, with respect to any Covered Products manufactured, imported, distributed, :
2 1. offered for sale, or sold by MakeUp Eraser Group through ninety (90) days after the Effective |

2 ‘Date. This Consent Judgment shall have preclusive effect such that no other person or entity, -

7
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16 | -
| to the foregoing waivers and releases in this paragraph, Plaintiffs hereby specifically waive any |

18"

20 |f

21

23
24
25

- whether purporting to act in’his, her, or its interests or the public interest shall be permitted to |

' the Complaint, or that could have been brought pursuant to the Notices against MakeUp Eraser |

4 Releasors hereby waives all rights to institute or participate in, directly or indirectly, any form of |
| legal action and releases MakeUp Eraser Group, Defendant Releasees, and Downstream
" Releasees from any and all manner of actions, causes of action, claims, demands, rights, suits,
t obligations, debts, contracts, agreements, promises, liabilities, damages, charges, losses, costs,
- expenses, and attorneys’ fees, of any nature whatsoever, known or unknown, in law or equity,
B fixed or contingent, now or in the future, with respect to any atleged violations of Proposition 65

14 |f
related to or arising from Covered Products manufactured, imported, distributed, offered for sale, :

il and all rights and benefits which they now have, or in the future may have, conferred by virtue of |

| the provisions of § 1542 of the California Civil Code, which provides as follows:
19 :ff

22
il

~ have been taken or made) by Plaintiffs and their attorneys and other representatives, whether in ::
26 ;| the course of investigating claims or otherwise seeking enforcement of Proposition 65 against it |

27 |

28

pursue and/or take any action with respect to any violation of Proposition 65 that was alleged in |

Group, Defendant Releasees, and/or the Downstream Releasees of the Covered Products
(“Proposition 65 Claims™), Compliance with the terms of this Consent Judgment constitutes
compliance with Proposition 65 with regard to the Covered Products.

52 In addition to the foregoing, Balabbo and Bell, each on behalf of herself and

or sold by MakeUp Eraser Group, Defendant Releasees or Downstream Releasees. With respect

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY.

5.3 MakeUp Eraser Group waives any and all claims against Plaintiffs, their attomeys -

and other representatives, for any and all actions taken or statements made (or those that could .

in this matter, and/or with respect to Covered Products. |

8
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< merged withiri) it. (N Tepreseritations-of térms of: -agreement other than those contained hetein
gxist or Have been made by aiy’ Part'y,-wlth,rcspect to thie othier Party;or,,thc subject matter Hereof. 5

5. GOVERNING AW
- Californiz and apply within the State of California. Iri the event that Proposmon 65 is repealed or
' is othierwise rendered _mapplxcablc by reason of, law generallys of: a5 to; C
8,

: pursuant to-this Consent Judgment, shall-be: in: writing and ipersonally, delivered or sent by; (i), !

- first-clags, (registered or:certified mail) return receipt requested; ior. (ii) overnight courier'on any: .

- For'Defendant:

il And ’
\ For Plaintiffs:

6. lNTEGRATION [:
!

6:1  This Conisent Judgment Cortains thesole and €ntire agreeitient of thie Parties and‘

any, iafid! all; prior; AEgotiations! and nderstandings irelated; hereto (shall be deermed to tiave) beer II

74 i terms of-this Comsent Judgment shall be govered by the Taws of the Stare of |

l

red Products, (fhien

'6.

& no: further obligations purstant to thi Consent Judgment; with respeet ?

and to the extent that, Covered Products-dre so affected. ;

ified hereiny;, all' correspondence; and inotices wequired tto: be provided, |

{

party by:the other party at:the following addresses:

Daniel McCarthy, CEO
MakeUp Eraser

17224 N. 43td Ave Suite' 106
Glendale,'AZ 85308

With:copy fo!

Afin.G. Grimaldi !

Gritialdi Law Offices
535 Mission Strect; 14" Floor
San Francisco, CA' 94105 ';

Evaii-Sinith .

Brodsky-& Sriith; ‘LEC
9595 Wilshire BIvd:; Ste: 900!
Beverly Hills,'CA- 9021'2
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! Any Party, from time to time, may specify in writing to the other Party a change of address to
d which all notices and other communications shall be sent.
"] 5. COUNTERPARTS: FACSIMILE SIGNATURES
* 9.1  This Consc;xt Judgment may be executed in counterparts and by facsimile, each of .
) - which shall be deemed an original, and all of which, when taken together, shall constitute one and
¢ - the same document, .
"| 10 COMPLIANCE. WITH WEALTH .& SAFETY CODE § 25407()COURT |
" | apzrovAL
? : 10.1  Plaintiffs agree to comply with the. requirements set forth in California Health &
10 Safety Code § 25249.7(f) and to promptly bring a Motion for Approval of this Consent Judgment.
" Defendant agrees it shall reasonably support approval of such Motion, |
2 10.2  This Consent Judgment shall not be effective until it is approved and entered by
1 “ the Court and shall be null and void if, for any reason, it is not approved by the Court. In such
. ,;  case, the Parties agree to meet and confer on how to proceed and if such agreement is not reached |
1> - within 30 days, the case shall proceed on its normal course. |
16; fl 10.3 If the Court approves this Consent Judgment and is reversed or vacated by an.
17} . appellate court, the1 Parties shall meet and confer as to whether to modify the terms of this |
18 1 Consent Judgment. If the Parties do not jointly agree on a course of action to take, the case shall
19 proceed on its normal course on the trial court’s calendar.
20? | 11. MODIFICATION.
! bl 11.1  This Consent Judgment may be modified only by further stipulation of the Parties
2 | L and the approval of the Court or upon the granting of a motion brought to the Court by either
= || Party.
u I 12 ATTORNEY’S FEES
= ‘. :’ 12.1 A Party who unsuccessfully brings or contests an action arising out of this Consent )
j: : - Judgment shall be required to pay the prevailing party’s reasonable attorney’s fees and costs.
28 -I f

190
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I 1221 Nothifig i this‘Section shiall precliide i Party from seeking an award of sanctions
2 xs‘l 4 )

; | pursUant to law:
3 Eé i Y ! . .
§j13:  RETENTION.OFJURISDICTION,

[3:1] Thiy Court shalllretain: jurisdictiori of this: matter [to limplement .0 modify the. |

1 Consent Judgment
114, AUTHORIZATION

r
l
i
1
!
i

141: The undersxgneda are' ‘authorized! t6 - execute thns Consent Judgiment: on ‘behalf of ‘

I

; " ;thenr respective; Parties and Bave;read, understood-and iagree to-all'of the terms ‘and conditions of‘ ,

10
1y

&
(
,f ‘ i
|

, ‘g docuient aid ccrtlfy thiat fie-or-hie is’ fullyaauthorxzed by the Party The-or she representsto execute; |¢

N

| the Consent Judgment: or behalf of the:Party reprcscnted‘ and xlcgally bitid' thiat Party. Except

AGREED TO:

Date:""""‘""""”’ e e b S

= By:-‘———-—"’""""-""”‘”"“"’""‘"””“”“""“’"‘""’“"""“ R e e R R 2,
EMA BELL
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- piifsigait (6 law.
- Conisent Judgment.
| the!Consert Judgrienit on behalf of the Party represented-and legally birid that Party. Excépt as |

- explicitly provided herein each Party is to bear its ‘own fees and Costs: 4

'Date:.;—g-n- ST o ™ 5 Gy et e e s et S LT

12:2  Nothing in this Section shall preclude a Party from sccking an award of sanctioiis.

13:  RETENTION OF-JURISDICTION,

13.1: This "Court: shall: fefain jufisdiction of this- matter to implement. or modify’ thc.;"i:

145 The; undersigned ' ar¢ .autharized (to! execute thisi Conserit Judgment: on ‘behalf of.
their respective Parties-and hiave redd; understood and agree to all of the téris and: Gonditions of

this

docurrient diid Ceitify tat ié o she is fiilly atthorized by thie Paity fie:GF. shie represents to'execute |

AGREED TO: AGREED TO:

) e

.
BY e o e e

PRECILA BALABBO ~

AGREED TO: |

te: 03/06/2019

Dy e e
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