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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

(Unlimited Jurisdiction)
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Plaintiff,
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GREEN INITIATIVE, LLC, a California
limited liability company,
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Case No.: 23STCV I 3335
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PROFUSION COSMETICS CORP., a
Catifornia corporation,

Defendant.
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AMENDED [PROPOSED] STIPULATED CONSENT JUDGMENT
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I Plaintiff Green Initiative. LI C ("Plaintif1 ). and Prot'usion Cosmetics Corp.

2 (-Defi',ndant") hereh& enter into this Stipulated Consent Judgtttent ("Consent Judgment" ) as

3 fo I loii's:

4 WI-IEREAS: On or nbou( December 15. 2022. Plaintiff. through Plaintifl s counsel.

seri ed a 60 Day Noiice (thc "Notice") to Defendant 13urlington Coat I actory of Tcsas, Inc.. the

&i C;ilil'ornia Aitorney General. the District Aitorneys of ei cr&'ount& in the State of Cali lornia.

7 and the City Attornei s lor cior& &'iti in thc State ol Calil)ornia uith;i piipulation greater than

8 730.000 (collectiicli. "I'uhliv I'riisccutor(s)") alleging that Dclbttdttnt iiolatcd Cali('ornia's Saf&.'

Drinking Water and 'fosic I nliorcement Ac( of 1&)86. Calii'ornia Health and Sal'ety Code ss

10 25249.6. et scq.. and its implcm«ntinii regulations (collectiveli, "Proposition 65") and that

11 Plaintiff intended to tile an cntbrccment action in the public interest: and

12 WHEREAS: On or about December 21. 202'. I'laintilf. till'ollgh Plaintil'I" s c&)u)iscl.

13 served a 60 Day Notice (thc -Notice'"I to I&cfcn&lant. Burlington Coat I:actoD ol' esas. Inc.. ihc

14 California Attnrnev General. the District Attornevs nt'cvcrv Counti'n the Smtc &iI'Califorltia.

and ihc City Attornci s I'nr ei cri Citi in thc 'State of California ivith a population grcatvr titan

16 750.000 (collcctiieli. "I'ublic I'I'0'iccllti)l('.i) ) allegllig tliat Dclclldallt i ioliiti d Callfollilil s Siltb

17 I)rinking Water and Tosic I;nlorccment Act ol'ONi. California I lealth an&I Sal'ct& Code ss

18 25249.6. et sc&I.. aml iti iinplcilli'litilig lugllliiiloiis (collcctivl.'li. I I'iiposiilo1165 ) alld tll'll

I'I I'Iaintilf intcii&icil tn lilc an cnthrccmcnt action in the public interest: and

20 Wl IERI:.AS: I'laintit'I'allcgcs thiit Dcfelld'i&it li'laliiifactlli'cd rind/or distribiltc&l ciiscs illld

21 bags. including brou kits an&I brush sets uith cases or bags. containing Di(2-eth& ihesi llphtlialaic

22 ("DEI IP'). (collectively the "Covered Products") that mere sold or distributed for sale in

23 California and further allcges (hat those Covered Products csposv consumers in thc Staicol'4

Calit'ornia to DEEP. iihich is list«d hi the State ol'Califurnia pursuant to Calit'ornia I-Iealth and

25 Salct& Code ss 25249.8& und

26 Will RI=.AS: I'laintiff lurthcr allc es tliat persons in the State ol'Calilorniu «cr» csposcil

7 ul Dl&I II iil Coi'I Ivd I i'odilcts u itlli)iit iicilig pl'oi ided tile I i'op&isltloli gi'i uiirlllllg sci (ill&,'it

8 (':ililiorniu Ilcalih md Safely Code sS 25249,6 and its imPlementing rciiulations I-ProPosition 65

l*t %11 i
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Warning");

WHEREAS: Defendant denies the allegations of the Notice, and denies that it has

violated Proposition 65 and expressly denies that it has engaged in any wrongdoing whatsoever.

WHEREAS: Plaintiff seeks to provide the public with Proposition 65 warnings and

believes that this objective is achieved by the actions described in this Consent Judgment; and

WHEREAS: Plaintiff and Defendant wish to resolve their differences without the delay

and expense of litigation.

NOW THEREFORE BE IT RESOLVED AND AGREED UPON AS BETWEEN

PLAINTIFF ACTING IN THE PUBLIC INTEREST AND DEFENDANT AS FOLLOWS:

10 1. INTRODUCTION

I. I. On December 15, 2022 and on December 21, 2022, Plaintiff served the Notice
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upon Defendant, upon Burlington Coat Factory of Texas, Inc., and on Public Prosecutors. No

Public Prosecutors commenced an enforcement action. No Public Prosecutor having

commenced an enforcement action, Plaintiff proceeded to file its Complaint against Defendant in

the present action.

1.2. Defendant employs ten (10) or more persons.

1.3. For purposes of this Consent Judgment only, PlaintilT and Defendant (the

"Parties") stipulate that: I) this Court has jurisdiction over the allegations of violation contained

in the Complaint, and personal jurisdiction over Defendant as to the acts alleged in the

Complaint; 2) venue is proper in the County of Los Angeles; and 3) this Court has jurisdiction to

enter this Consent Judgment as a full and final resolution of all claims which were or could have

been raised in the Complaint based on the facts alleged therein with respect to the Covered

Products, and of all claims which were or could have been raised by any person or entity based

in whole or in part, directly or indirectly, on the facts alleged in the Notice, in the present action,

or arising therefrom or related thereto, with respect to Covered Products, including any

Proposition 65 claim arising out of an exposure to Covered Products (collectively. "Proposition

65 Claims").
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I 14. Thc Parties enter into this Consent.ludgment as a full and linal settlement of the

I'roposition 65 Claims, for the purpose of avoiding inolonged and costly litigation and ol'

resolving the issues raised thctvin both as to past and future conduct. By execution of this

4 Consent.ludgment and agreeing to compl& with its terms, the Parties do not admit any fact,

5 conclusion of law. or violation ol'law. nor shall Dcfcndant's compliance vvith the Consent

6 .Iudgment constitute or be construed as an admission b) Del'endant ol'any fack conclusion of

7 luw, or violation ol'law. Dclvndant denies the material. factual. and legal allegations in the

8 Notice and the Complaint u&td cxprcssl& denies any wrongdoing &vhmsoc&cr.

9 2. Dt:t:tNITtohs

10 2.1. -EITcctive I&.&tc- sltall mean. arith respect to this Consent Judgment. the date the

Consent Judgment has bccn:&pprnvcd and entered by thc Court.

13

3. IS Jt'6&''tt t& I(t&t.t t. F

3.1. Commencing 90 da& s al'ter the Et't'ective Date. Dct'endam shall not sell or

14 distribute for sale to consumers in Calil'omits or sell directly tn consumers in Calif'ornia any

15 Covered Product unless. «ither (al the Covered I'roduct complies &vith the Proposition 65

16 exentption identilted in Section 3.2 helovv, or (b) the Covered Product is labeled «ith a vvarning

17 as prescribed in Sections 3.3-3.4 below, Compliance with this Section 3.1 v ill constitute

18 compliance b& Dcl'cmlunt w ith;&II requirements ol'Proposition 65 r«lating to DEFip exposure in

19 tltc Covered Pl'odllct&c

20 32. ~pro osition 65 I:.yen~&'ttion for the Covered Products, Covered Products shall be

21 deemed to comply with Propositi&tn 65 aml bc cxcmpt li'om mty I'roposition 65 &var&Bug

32 rcquircmcnts w ith respect to DEI IP il'such Cot ered I'roduct contains no more thun 0.1 percent

23 (1.000 parts per million) of DEHP.

3.3. War~nin & Ontions. Co& ered Products that dn not meet th» warning exemption

5 standard sct forth in Section 3.2 above sh;dl bc accompanied by a uarninu as described in

26 Section 3.4 belovv and in compliance with Sections 3.5. 3.6. and 3.7.

27 3.4. Warn~tin & Language. Whcrc required to meet the criteria set forth in Section!.3.

28 Defendant shall provide one of the following warning statements on or uithin thc unit packaging

&/VI«&k&&J & &
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of thc Covcrcd Products, or affixed to the Covered Products, displayed in a reasonably

conspicuous manner:

(I) ~WARNING: This product can expose you to [chemicals including] Di(2-

ethylhexyl)phthalate ("DEHP"), which is [are] known to the State of California to cause

cancer and birth defects or other reproductive harm. For more information go to

www.P65Warnings.ca.gov.

or

(2) ~S WARNING: Cancer and Reproductive Harm — www.P65Warnings.ca.gov.

10 1.4. Triana[e Svmbol. The warnings set forth in (1) or (2) above shall also include a

symbol consisting of a black exclamation point in a yellow equilateral triangle with a bold black

12 outline. Where the sign, label or shelf tag for the product is not printed using the color yellow,

13 the symbol may be printed in black and white. The symbol shall be placed to the left of the text

14 of the warning, in a size no smaller than the height of the word "WARNING".

15 1.5. Online Warninas. Warnings compliant with this Section 3 shall be posted on

16 websites where Defendant offers the Covered Products for sale to consumers in California. The

17 requirements of this section shall be satisfied if warnings, or a clearly marked hyperlink using the

18 word "WARNING," appears on the product display page, or by otherwise prominently

19 displaying the warning to the purchaser prior to completing the purchase.

20 1.6. Foreiun Lanuuaues. Additionally, if a Covered Product*s labeling is provided in a

21 language other than English, the warning will be provided in that language in addition to

22 English.

23 4. MONETARY RELIEF

24 4.1. Within thirty (30) days of the Effective Date, Defendant shall pay the total sum of

25 $25,000 which includes $7,000 in civil penalties and $ 18,000 in payment of Plaintiff's costs and

26 reasonable attorney's fees. The $7,000 civil penalty shall be apportioned pursuant to Health and

27 Safety Code section 25249.12 (d), with 75%, or $5,250, paid to the State of California's Office

of Environmental Health Hazard Assessment and 25%, or $ 1,750, payable to Plaintiff.
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I 4.2. The pavments specitied in Section 4.1. shall be made hy wire transfer to

2 Plaintiff's counsel Custodio & 13ubcy LLP as set forth below. Plaintifl's'ounsel will remit the

3 portions due to the State of California Oflice of Environmental I-lealth Hazard Assessment and to

4 Plaintift'.

5 4.3. Bank: Bank ol'America. N.A.

Routine I'ransii N&i.: 026009593

Account No.: 325149324377

Benciiciar&: Custodio & Dubev I I P

5. Cl. &Isis CovF.RED A'&D Rttt.l'.Asl'0

5.1. This Consent .ludgment is a I'ull. Iinal. and binding resolution betv'een Plaintiff.

11 on behalf of itself. and acting on behalf of the public interest, and Defendant. and all ol

12 Defendant's officers. directors. members. shareholders. employees. representatives. attorneys.

13 agents. parent companies. subsidiaries. divisions. affiliates. and the predecessors. successors. alid

14 assigns of any of them (collectively the "Defendant Releasees"). as well as all other upstream

15 and downstreani entities in the distribution chain for thc Covered I'roducts. including but not

I 6 limited to Burlington Coat I actory of Texas, Inc.. manufacturers. retailers, suppliers. distributors.

17 iuarketplace hosts. &vh&ilcsalcrs. customers. private label customers. I'ranchisees. licensees.

liccnsors. and coopcratii c members. and all of their nAicers. directors. members, shareholders.

19 emplol ccs. rcpircscnt:itivcs. auorney s. agents. parent companies. subsidiaries. divisions.

20 alTiliates. predecessors. successors. and assigns (collecti&cly. the -Released Parties"). for any

21 alleged violation of Proposition 65:- llld iis implementing regulations. I'or failure to proi ide

22 Proposition 65 «arnings 1'or the Covered I'ioducts with respect to DEHP. and fully resolves all

23 claims that have been brought. or which could lmve been brought in this action up to and

24 including the Effective Date. Plaintiff on behall of itself. and in the public intcrcst. hereby

25 discharges the Defendant Releasees and Released Parties from any and all claims, actions. causes

26 of action. suits. demands. liabilities. damages. penalties. obligations. debts. losses, fees. costs and

27 expenses asserted vvith respect to an& alleged violation of Proposition 65 arising I'rom tltc I'ailure

2g to pmvide Proposition 65 warnings about esposurcs io Dl;III''or any or all ol thc Coi crcd

IA11 IIX' 'l1
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I Products sold through ninety (90) days after the Effective Date of the Consent Judgment.

2 Compliance with the terms of this Consent Judgment constitutes compliance with Proposition 65

3 by Defendant with respect to any alleged failure to warn about DEHP in Covered Products sold

4 or distributed by Defendant after the Effective Date.

5 5.2. Plaintiff, acting in its individual capacity only, and in consideration of the

6 promises and monetary payments contained herein, hereby releases Defendant Releasees and

7 Released Parties from any alleged claim of failure to provide Proposition 65 warnings for the

8 Covered Products that Defendant has sold or caused to be sold in California up to and including

9 the Effective Date.

10 5.3. It is possible that other claims not known to the Parties arising out of the facts

11 contained in the Notice or alleged in the Complaint, relating to the Covered Products will

12 hereafter bc discovered or developed. Plaintiff, on behalf of itself only, on the one hand, and

13 Defendant, on the other hand, acknowledge that this Consent Judgment is expressly intended to

14 cover and include all such claims through and including the Effective Date, including all rights

15 of action thereon. Plaintiff and Defendant acknowledge that the claims released in Sections 5.1

16 and 5.2 may include unknown claims, and nevertheless intend to release such claims, and in

17 doing so waive California Civil Code IJ 1542 which reads as follows:

18 A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR

19 OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER

20 FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF KNOWN BY

21 HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER

22 SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.

23 5.4. Plaintiff understands and acknowledges that the significance and consequence of

24 this waiver ofCalifornia Civil Code IJ 1542 is that even if Plaintiff suffers future damages arising

25 out of or resulting from, or related directly or indirectly to, in whole or in part, the Covered

26 Products, including but not limited to any exposure to, or failure to warn with respect to exposure

27 to, chemicals in or from the Covered Products, Plaintiff will not be able to make any claim for

28 those damages against any of the Defendant Releasees or the Released Parties.

7
AMENDED [PROPOSED] STIPUlATED CONSENT JUDGMENT



I 5.5. Compliance bi Dcl'cndant vvith the terms of this Consent.tudgment shall

2 constitute compliance with Proposition 65 with respect to exposure to DL'HP in the Covered

3 Products as set forth in the Notice and/or the Complaint. If the California Office of

4 Lnvironmental Health Hazard Assessment promulgates regulations affecting the warning

5 provisions set forth in Section 3 herein. Defendant ma& comply with those regulations without

6 heing deemed in breach of this Consent .Iudgment.

7 6. Costrt tagog Wrrtt HEAL t tt Axo SA& 87v Cont:. St'I'rtog 252497(r)

8 ., 6.1. Plaintiff and its attorneys agree to comply with thc reporting I'orm requirements

9 referenced in Calilornia I lctilth anil Sal'it& Code vx 25249.7(l).

10 7. PaovIstos Ol ISO't'lt'K

ll 7.1. When any Parti is entitled (o receive miy notice or writing under this Consent

12 Judgment. the notice or v riling shall be sent b& Iirst class ccrtilied mail with return tvceipt

13 requested. or by electronic mail. as fol loiis;

15

17

1'o Defendtint;
Greg Spcrla. Esq,
DLA Piper LI.P (I.JS)
1415 L Street Suite 270
Sacramento. CA 95814-3976
41',Spi't la n us.dhipipir,corn

18

19

20

21

1 0 Platlltlll:
Vinect Dubey. I.sxh

Custodio ire Dulia'i LI,P
445 S. Irigueroa St., Ste 2520
Los Angeles. CA 90071
litt~be (8 cd-law i ers.corn

22 7.2. Any party nvai modifl thc person and address to whom the notice is to be sent by

23 sending the other Party notice that is transmitted in the manner set forth in section 7.1.

'75

8. Cot R7 At'Pttovwt.

8.1. Upon execution ol his Consent Judgment by all Parties. Plaintil'I'shall ptvparc and

26 ! tlc. at its sole cost and expense. a Motion for Approval of this Consent Judgment that Defciuiant

27 shail not oppose. 'Ibis Consent Judgment shall not become effective until approved and entered

28 by the Coats. If this Consent.ludgment is not entcrcd bi thc Court. it sliall be oflio fol'cc ol'

A4 VAIR
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1 effect, and shall not be introduced into evidence or otherwise used in any proceeding for any

2 purpose.

9. GovERNING LAW AND CoNsTRUcTIQN

9,1. The terms of this Consent Judgment shall be governed by the laws of the State ol

5 California. and shall apply only to Covered Products sold in California.

10. ENTIRE AGREEMENT

7 10.1. This Consent Judgment contains the sole and entire agreement and understanding

8 of the Parties with respect to the entire subject matter hereof, and any and all prior discussions,

9 negotiations, commitments, or understandings related thereto, if any, are hereby merged herein

10 and therein.

11 10.2. There are no warranties, representations, or other agreements between the Parties

12 except as expressly set forth herein. No representations, oral or otherwise, express or implied,

13 other than those specifically referred to in this Consent Judgment have been made by any Party

14 hereto.

15 10.3. No other agreements not specifically contained or referenced herein, oral or

16 otherwise, shall be deemed to exist or to bind any of the Parties hereto, Any agreements

17 specifically contained or referenced herein, oral or otherwise, shall be deemed to exist or to bind

18 any of the Parties hereto only to the extent that they are expressly incorporated herein.

19 10.4. No supplementation, modification, waiver, or termination of this Consent

20 Judgment shall be binding unless executed in writing by the Party to be bound thereby, and

21 approved and ordered by the Court.

22 10.5. No waiver of any of the provisions of this Consent Judgment shall be deemed or

23 shall constitute a waiver of any of the other provisions hereof whether or not similar, nor shall

24 such waiver constitute a continuing waiver.

11. RETENTION OF JURISDICTION

26 11.1. This Court shall retain jurisdiction of this matter to implement or modify the

27 Consent Judgment.

28

&r.ocooozco

9
AMENDED [PROPOSED] STIPULATED CONSENT JUDGMENT



12, Pto FFFEc'T ON OTItER SETTI.ESIENTs

12.1. Nothing in this Consent Judgment shall preclude I'laintiff from resolving any

3 claim against another entity on terms that are different from those contained in this Consent

4 Judgment.

13. FXF c'lrTI oN I N Cot'NTERPARTs

6 13.1. This Consent.ludgmcnt may be executed in counterparts. each ol'vvhich shall bc

7 deemed to be an original. mtd all ot'uhich. taken together. shall constitute the same document.

8 Execution of the Consent .Iud n1«rtt hy e-mail. I'acsintilc. or other «1««Ironic means. shall

9 constitute legal and binding cx«cution and delivery. Any photocopy of'the executed Consent

10 Judgment shall hase thc same Ibtrc«and el'I'ect as the original.

17

14. AtrTHORIEATIOrN

14.1. Thc undcrsigttcd are authorized to stipulate to. enter into, alttl exectl'll.'hts

13 Consent,ludgment on behull'ol'their rcspectiv'e parties. and hme rcatl. understood. and agree to

14 all of the terms tutd contlitions of this Consent .Iudgmcnt.

15 15. S Err ERA BI I.ITT

16 15.1. If subsetlucnt to Court approval of this Consent Judgment. an& part or provision is

17 declared by a Court to hc in1;girl. 1oitL or uncnl'orc«able. Ihc r«maining portions or prot isions

I 8 shall continue in I'ull IIorcc and clfect to the extent the) implcn1«nt the Parties'ntenL

19
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AGREED TO:

Green Initiative LLC
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AGREED TO:

Profusion Cosmetics Corp.

Date; I ts/BI/, 2023
I

& IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant to Health &

Safety Code g 25249.7(f)(4) and Code of Civil Procedure $ 664.6, judgment is hereby entered.
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Dated:
JUDGE OF THE SUPERIOR COURT
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