CONSUMER DEFENSE
GROUP ACTION

- 950 South Coast Drive, Suite 220
_ Costa Mesa, CA 92626

- Phone Number: (714) 850-9390
. Facsimile: (714) 850-9392

March 21, 2006

Second 60 Day Notice of Intent to Sue Wells Fargo & Company
Under Health & Safety Code Section 25249.6

Consumer Defense Group Action, a California corporation (hereinafter “CDG” or the
“Noticing Party”) hereby provides a Second Notice of Intent to Sue Under Health & Safety Code
Section 25249.5 (the “Notice™), following the provision of a prior Notice, to Dick Kovacevich,
CEO of Wells Fargo & Company (hereinafter referred to as “WELLS FARGO” or “the Violator”
or “YOU” or “YOUR?), as well as the individuals and governmental entities on the attached

proof of service. The Noticing Party may be contacted through its counsel, Anthony G. Graham,
at the above address.

This Second Notice is intended to inform WELLS FARGO that it has violated and
continues to violate, despite the prior Notice, Proposition 65, the Safe Drinking Water and Toxic
Enforcement Act (commencing with Health & Safety Code Section 25249.5) (hereinafter
“Proposition 65") by failing and refusing to post clear and reasonable warnings at each of the
facilities listed on Exhibit A hereto (which are owned/leased by WELLS FARGO ) (hereinafter
individually as “the Facility” or collectively as “Facilities) that the smoking of tobacco products
occurs at the Facilities, which may foreseeably expose customers, visitors and employees to
tobacco smoke in the areas where smoking occurs and/or is permitted.

Summary of Violation:

This Second Notice concerns YOUR failure to warn YOUR customers, employees and
visitors to YOUR facilities, prior to any potential exposure, that tobacco smoking occurs at the
facilities and thus any such person “may foreseeably” be exposed to tobacco smoke while using
the facility. Under Proposition 65 YOUR duty is to provide a clear and reasonable warning,
prior to exposure, to all persons who “may foreseeably” be exposed if they come onto the
property when someone is smoking on the property. See, e.g., Tit. 22, Div. 2, section 12601 [“An

‘environmental exposure’ is an exposure which may foreseeably occur as the result of contact
with an environmental medium. . .”).

Proposition 65 requires that when a party, such as YOU, has been and is knowingly and
intentionally exposing its customers, the public and/or its employees to chemicals desi gnated by
the State of California to cause cancer and reproductive toxicity (“the Designated Chemicals”) it
has violated the statute unless, prior to such exposure, it provides clear and reasonable warning
of that potential exposure to the potentially exposed persons (Health & Safety Code Section
24249.6). Tobacco smoke is one of the Designated Chemicals.



The Violation:

In the ordinary course of business YOU control much of the conduct and actions of
YOUR customers, visitors and employees at each of the facilities listed on Exhibit A to this
Notice (hereinafter, “the Facilities"). One of the actions YOU control is whether or not to
prohibit YOUR customers, visitors and employees at each of the Facilities from smoking
cigarettes and cigars, something which would be easily accomplished by the posting of “No
Smoking” or “Smoking Prohibited Signs”. In fact, at certain designated areas at each of the
Facilities YOU have prohibited smoking and have posted signs barring smoking in those areas,
which are the interiors of the Facilities. However, YOU have also chosen to permit YOUR
customers, visitors and employees at each of the Facilities to smoke cigarettes and cigars in
certain areas. Those areas are the entrances to the Facilities, where persons are allowed to
congregate and smoke, and the areas surrounding the partially-covered/uncovered ATM
machines where YOU conduct business at the locations in the attached Exhibit A. In those areas
YOU have chosen to allow YOUR customers, visitors and employees to expose each other and to

be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via contact
with their skin and clothing.

YOU have however ignored the requirements of Proposition 65 and have failed to post
clear and reasonable warnings at those areas so that YOUR customers, visitors and employees,
who may not wish to be exposed, can be warned that, upon entering and/or using the bank
facilities in those areas, they may foreseeably be exposed to tobacco smoke. This Notice is
limited to those areas where the statute can be enforced by YOU, which are the identified areas
at the Facilities, and to those tobacco smoke exposure which may foreseeably occur to

individuals on the premises from tobacco smoke emitted by persons in the identified areas at the
Facilities.

There is nothing complicated about this claim. As anyone would testify, it is a
commonplace experience of every Californian, be they an office worker, YOUR defense counsel
or even a trial judge, that one must often walk through a cloud of tobacco smoke before entering
a commercial building or business, especially in the morning or at lunchtime. Given the
universal knowledge of this fact, there is no excuse for allowing such conduct without a warning
for those areas where such conduct is known to occur.

Persons representing CDG have investigated YOUR Facilities during July and August,

2005 (hereinafter referred to as the “Investigation Period”). Those investigations showed the
following;

1. YOU own and/or lease the Facilities;

2. 'YOU have more than nine employees;

3. The smoking of tobacco products occurs in the areas identified in this Notice, that is,
the entrances to the Facilities, and the areas surrounding the ATM machines where
YOU conduct business at the locations in the attached Exhibit A (“the Noticed
Areas™).

4. When smoking occurs in the Noticed Areas other persons in the Noticed Areas, such
as customers, employees and visitors may foreseeably be exposed to tobacco smoke
at the Facility;

5. YOU know that such activity occurs because YOU provide janitorial services and/or
cigarette disposal containers in the Noticed Areas for the clean up of cigarette
butts/waste, and YOU monitor the Noticed Areas with security and other personnel



as well as film the Noticed Areas with YOUR security cameras;

6. YOU do not have and have never had in place a Proposition 65 warning for the
Noticed Areas.

The lead agency for Proposition 65 enforcement is OEHHA. OEHHA has conducted
monitoring tests at various outdoor locations, including the outside entrances to commercial
properties and businesses. The report prepared by OEHHA and after full and complete testing of
relevant outdoor tobacco smoke exposures, in support of its recent determination that tobacco
smoke (or “ETS”) is a “toxic air contaminant,” a report and findings which have been highly
publicised in the media, concludes as follows,

“Non-smokers are exposed to ETS in several different environments, such as outside
office buildings, schools, businesses, airports and amusement parks. The ARB
monitored outdoor nicotine (a marker for ETS) concentrations in those environments and

found that some of the highest nicotine monitoring results are comparable to those
found in smoker's’ homes."

In the areas noted YOUR customers, visitors and employees therefore may foreseeably
be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via contact
with their skin and clothing. For YOUR assistance I have enclosed the California EPA Air
Resources Board “Fact Sheet” as to “Environmental Tobacco Smoke as a Toxic Air
Contaminant”. A full copy of the OEHHA report is available at www.arb.ca.gov/homepage. htm.

The investigation by CDG at the Facilities showed that YOU have failed to either
prohibit smoking or to post clear and reasonable warnings in the areas noted above where
smoking occurs so that YOUR customers, visitors and employees, who may not wish to be
exposed, can be warned that, upon entering any of those areas, they may be exposed to tobacco
smoke, a chemical known to the State of California to cause cancer and/or reproductive toxicity,
and which is emitted by smokers in those areas.

It is clear therefore that for the entire period of time that YOU have owned and/or leased
the Facilities prior to the Investigation Period, YOU failed to either prohibit smoking or to post
clear and reasonable warning signs at the Facilities in compliance with Proposition 65. Given
that the maximum period of potential liability pursuant to Proposition 65 is four years, this
Notice is intended to inform YOU that YOU have been in violation of Proposition 65 from the
time period from four years prior to the last date of the Investigation Period noted above, for
every day upon which YOU owned and/or lease any listed Facility.

The written reports prepared by the investigators for CDG, prepared contemporaneously
with the investigations conducted during the Investigation Period, together with supporting

scientific data as to outdoor tobacco smoke exposures, have been provided to the Office of the
Attorney General responsible for Proposition 65 enforcement.

Environmental Exposures:

While in the course of doing business, at the locations in the attached Exhibit A, for up
to four years prior to 03/01/2006, YOU have been and are knowingly and intentionally exposing
its customers and the public to tobacco smoke and other chemicals listed below and desi gnated
by the State of California to cause cancer and/or reproductive toxicity without first giving clear



and reasonable warning of that fact to the exposed persons (Health & Safety Code Section
24249.6). The source of exposures is tobacco smoke from persons on YOUR property who
smoke thereon in the Noticed Areas. The areas where exposures occur are the entrances to the

Facilities and the areas surrounding the ATM machines where YOU conduct business at the
locations in the attached Exhibit A.

Occupational Exposures:

While in the course of doing business at the locations in the attached Exhibit A, for up to
four years prior to 03/01/2006, YOU have been and are knowingly and intentionally exposing its
employees to tobacco smoke and other chemicals listed below and designated by the State of
California to cause cancer and/or reproductive toxicity without first giving clear and reasonable
warning of that fact to the exposed person (Health & Safety Code Section 25249.6). The source
of exposure is tobacco smoke from persons on YOUR property who smoke thereon in the
Noticed Areas at the locations in Exhibit A. Employees include and are not limited to security
personnel, maintenance workers, janitorial personnel, service personnel and administrative
personnel. Such exposures take place in the areas where exposures occur are the entrances to the
Facilities and the areas surrounding the ATM machines where YOU conduct business at the
locations in the attached Exhibit A,

The route of exposure for Occupational Exposures and Environmental Exposures to the
chemicals listed below has been inhalation, ingestion and dermal contact with tobacco smoke in
the Noticed Areas at the locations in the attached Exhibit A. In other words, via the breathing of
tobacco smoke and contact with the skin at those locations. For each such type and means of

exposure, YOU have exposed and are exposing and continue to foreseeably expose the above
referenced persons to:

SEE ATTACHED LIST OF CARCINOGENS/TOXINS

Legal Support for This Notice:

Although unnecessary for purposes of fulfilling the Notice requirements under the
regulations promulgated under Proposition 65, CDGA believes it reasonable to make clear its
legal and factual support for serving YOU with this Notice, so as to facilitate YOUR
understanding of the violation as well as to facilitate, if possible, a potential resolution of that
violation, or at minimum to assist YOU in YOUR discussions with counsel of YOUR choice.

This Notice concerns YOUR failure to warn YOUR customers, employees and visitors to
YOUR facilities, prior to any potential exposure, that tobacco smoking occurs at the facilities
and thus any such person “may foreseeably” be exposed to tobacco smoke while using the
facility. Under Proposition 65 YOUR duty is to provide a warning, prior to exposure, to all
persons who “may foreseeably” be exposed if they come onto the property when someone is
smoking on the property. See, e.g., Tit. 22, Div. 2, section 12601 [“An ‘environmental exposure’

is an exposure which may foreseeably occur as the result of contact with an environmental
medium. . .”].

CDGA can fulfill its burden as to its prima facie case. The burden on a Plaintiff in a
Proposition 65 case is to prove that “defendants had knowingly and intentionally exposed
employees and [others] to [a designated chemical] without a warning.” Consumer Cause, Inc. v.



Smilecare et al. (2001) 91 Cal. App. 4th 454, 460 (citing People ex rel. Lungren v. Superior
Court (1996) 14 Cal. 4th 294, 314). “Because Proposition 65 [is] a remedial statute intended

to protect the public ... [a court must] construe the statute broadly to accomplish that
protective purpose." Id.

Thus, in this case, CDGA would need to prove the following: First, that YOU have more
than nine employees; Second, that tobacco smoke is a Designated Chemical; Third, that tobacco
smoke is present at YOUR business and YOU know of that presence; Fourth, that persons (such
as employees or customers) “may foreseeably” be “exposed” to (i.e. come into physical contact
with) tobacco smoke when using the business or being at the business location; and, Fifth, that
YOU do not have a compliant Proposition 65 warning sign informing YOUR employees and
customers of such potential exposure prior to such exposure. That is CDGA’s burden of proof in

any such “failure to warn” action. YOU will not be able to rebut any element of CDGA’s prima
facie case:

First, YOU have more than nine employees.

Second, “tobacco smoke” is a Designated Chemical (as are many of its constituent
chemicals listed in this Notice) by operation of law.

Third, YOU cannot dispute that the smoking of tobacco products occurs at the Facilities.
YOU know that such activity occurs because YOU monitor those Facilities. YOU provide
janitorial services in all noticed areas and/or provide containers for cigarette disposal at the
ATMs and at the entrances. YOU have security and other personnel who patrol those areas.
YOU also have security cameras in all noticed areas and thus know, because YOU have observed
it, that such exposures occur. In other words, YOU have actual knowledge of the referenced
activity. [In this regard, please ensure that the security camera tapes herein referenced are
not destroyed, since they will be subject to discovery during litigation should YOU choose
to deny such knowledge.] YOU intend that such conduct occur (i.e. foreseeable exposures
without a warning) because, although YOU could choose to either prohibit smoking in the
Noticed Areas or provide a Proposition 65 warning, YOU have chosen to do neither.

Fourth, since it is undisputed, as OEHHA itself has found, that people in fact do smoke
in the noticed areas, it is equally indisputable that other persons (such as customers and
employees) who enter onto YOUR Facilities “may foreseeably” be exposed to tobacco smoke in
the Noticed Areas from a source in the Noticed Areas . Our use of the word “may” in the Notice
is not to suggest we are not sure that such exposure will occur. The use of the word “may” is
intended to reflect the intent of the statute, which is to provide a warning prior to exposure, that
is, to all persons who “may” be foreseeably exposed if they come onto the property when
someone is smoking thereon. See, e.g., Tit. 22, Div. 2, section 12601 [“An ‘environmental
exposure’ is an exposure which may foreseeably occur as the result of contact with an
environmental medium. . .”]. Moreover, in this case, as already noted, YOU in fact know that
such exposures occur. Thus, a Proposition 65 warning is required.

Fifth, as you know, YOU have never provided a Proposition 65 warning for the noticed

! "'Knowingly' refers only to knowledge of the fact that a discharge of, release of, or exposure to a

chemical listed ... is occurring." See, Cal. Code Regs., tit. 22, § 12201, subd. (d).



areas, nor prohibited smoking, 2

These indisputable facts are sufficient for CDGA to be granted summary judgment on
the liability issue under Proposition 65. The remaining issue will be the extent of the civil
penalty to be imposed (up to $2500 per day per violation at each Facility operated by the bank)
and the amount of our attorneys fees and costs (including expert witness costs). At that time the
number of potential exposures, the size and sophistication of the Violator, as well as the
Violators’ response to our prior and this Notice, would be relevant factors for the court to
consider in determining the extent of that penalty.

The only remaining question is whether YOU have an available viable defense. YOU do
not.

The only potentially available defense is the so-called “exposure exemption” under
section 25249.10 of the Health & Safety Code. As to this, YOU would have to prove that any
and all tobacco smoke exposures at the Facilities will fall below the significant risk level for
carcinogens, or 1,000 times below the No Observable Effect Level (“NOEL”) for reproductive
toxins. Tobacco smoke is both a carcinogen and a reproductive toxin,

California law expressly provides that the Plaintiff (in this case CDGA) in a Proposition
65 action has no burden to prove the precise “level of exposure” to tobacco smoke. In the
seminal case of Consumer Cause, Inc. v. Smilecare et al. (2001) 91 Cal. App. 4th 454, the
California Court of Appeal expressly found that it is the defendant (i.e. YOU) which has the
burden of proof and production on this issue:

[Plaintiff] did not have to fund scientific studies or collect medical data to establish the
NOEL or to gauge the level of exposure at defendants' offices. Nor did it have to hazard
a guess. Under the Act, defendants, not [Plaintiff], had to contend that the exposure was
at a specific level -- 1,000 times below the NOEL . . . Under the Act, a defendant relying
on the exposure exemption at trial would have to establish the NOEL, the level of

exposure in question, and, ultimately, that the level of exposure was 1,000 times below
the NOEL.

Id., at 469, 474, 3

The Court concluded that therefore “plaintiff has no evidentiary burden" on the level
of exposure. Id. at 455. “The plaintiff need only prove that the defendant has knowingly and
intentionally exposed individuals to listed chemicals without providing a warning. The plaintiff

2 YOU may decide to provide such warning or ban smoking after receiving our Notice. While

under the Federal Clean Water Act a violation may be “cured” during the Notice period, and thus a lawsuit
is barred, no such defense exists under Proposition 65.

} As the Smilecare Court noted, the burden lies with the defendant because the Act itself specifically
so provides: “The Act's warning requirement (§ 25249.6) is subject to statutory exemptions, one of which
applies to "an exposure for which the person responsible can show that the exposure ... will have no
observable effect assuming exposure at one thousand (1,000) times the level in question for substances
known to the state to cause reproductive toxicity ...." (§ 25249.10, subd. (c), italics added).) "In any action

brought to enforce [the warning requirement,] the burden of showing that an exposure meets the criteria
of this subdivision shall be on the defendant." Id.



need not prove, nor even introduce evidence, of the amount of this exposure or whether it is
above the threshold level.” Jd. That burden lies solely with YOU, which we know, based upon
the available data and our own experience, YOU will not be able to satisfy.

First, in addition to the work done by the Federal EPA and other national agencies, we
rely upon the work accomplished by the State of California through OEHHA, the lead agaency
for Proposition 65 enforcement. OEHHA has conducted monitoring tests at various outdoor
locations, including the outside entrances to commercial properties and businesses. The full
report prepared by OEHHA in support of its determination that tobacco smoke (or “ETS”) is a

“toxic air contaminant” concludes, after full and complete testing of relevant outdoor tobacco
smoke exposures, as follows,

“Non-smokers are exposed to ETS in several different environments, such as outside
office buildings, schools, businesses, airports and amusement partks. The ARB
monitored outdoor nicotine (a marker for ETS) concentrations in those environments and

found that some of the highest nicotine monitoring results are comparable to those
found in smoker's’ homes."

Naturally the level of exposure depends, as OEHHA noted, on the number of smokers in
the area, the amount of time smokers and non-smokers spend there, the size of the smoking area
and weather conditions. However, based on the work done by OEHHA, it is indisputable that
there are exposures to ETS in the areas identified in this Notice which result in significant human
exposure. We will thus be relying initially upon the data collected and conclusions drawn by the
relevant scientific arm of the State of California on the precise issue at hand. YOU of course can
hire YOUR own expert to attempt to overcome that data and the conclusions of the lead agency
for Proposition 65 enforcement for the State of California.

Second, there is no NOEL or minimum “no significant risk” level, for tobacco smoke.
Any competent (and honest) expert will confirm that fact.

Third, there is no way to calculate a NOEL for tobacco smoke (because of the
complexity of the chemical compound of constituent chemicals, including arsenic and lead). Any
competent (and honest) expert will also confirm that fact.

As such, the “exposure exemption” defense is simply not viable in any action (like the
present one) where it will be shown and YOU will have to admit that ETS is present at the
business. Because there is and can be no NOEL or minimum “no significant risk level”
identified for tobacco smoke, we believe Proposition 65 essentially provides for “strict liability”

in any case where a business (with more than nine employees) exposes people to ETS without a
warning.

Some defense counsel have informed us they believe they could defend such an action on
the grounds that a bank which leases the facility cannot have sufficient “control” over the
premises to be liable for the alleged violations.* There is no such requirement in the statute. It
imposes liability whenever “in the ordinary course of business” a business with more than nine
employees exposes people to a Designated Chemical without a warning.

The issue is whether during the ordinary course of business an activity occurs at the

4 Even if “control” were an issue, it is moot for any violator which owns the relevant
facility.



business, of which the business operator is aware, which will foreseeably result in an exposure.
YOU know that smoking occurs in the Noticed areas and thus, irrespective of whether YOU can
“control” that activity, YOU must provide a clear and reasonable warning. Moreover, even if it
were an issue, if YOU lease the Facilites YOU indisputably “control” the activities of individuals
at the business sufficiently for purposes of the statute. As a lessee YOU are required to maintain
a premises liability insurance policy for each area where YOUR business is conducted. The
relevant areas include not only the interior but also the outside walkways maintained by YOU as
well as the areas in and around the inevitable parking lot. That is why YOUR security guards
make their rounds in those areas, and also why security cameras are used (and can be lawfully
used) in those noticed areas. That is also why YOU are insured for “slip and falls” which may
occur on the walkways around the Facilities, including the entrances and the ATM areas.

Proposition 65 requires that notice and intent to sue be given to the violators (60) days
before the suit is filed. With this letter, Consumer Defense Group Action gives notice of the
alleged violations to YOU and the appropriate governmental authorities. This notice covers all
violations of Proposition 65 that are currently known to Consumer Defense Group Action from
information now available to them. CDG will continue to investigate the numerousa other

Facilities owned and/or leased by YOU and reserves the right to amend this Notice to include
those additional Facilities and/or additional exposures.

If YOU believe YOU have the legal right to impede those investigations please
inform CDGA through its counsel immediately and provide legal support for that view.

With the copy of this notice submitted to YOU, a copy is provided of “The Safe
Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A Summary.”

Dated: March 21, 2006 | w / O
By: » VQ VZ" /); Aas




EXHIBIT A

UNION BANK OF CALIFORNIA
1090 Bayside Drive, 395 Superior Ave.,
Newport Beach CA 92660 Newport Beach CA 92663
11900 Brookhurst Street 16141 Beach Blvd
Garden Grove, CA 92840 Huntington Beach, CA 92647
18405 Brookhurst Street 1501 Westcliff Drive,
Fountain Valley, CA 92708 Newport Beach CA 92660
17951 Mac Arthur 2001 Michelson Drive

Irvine, CA 92614

Irvine, CA 92612




CERTIFICATE OF MERIT
Health and Safety Code Section 25249.7(d)

1, Anthony G. Graham, hereby declare:

1. This Certificate of Merit accompanies the attached sixty-day notice(s) in which it |
is alleged the parties identified in the notices have violated Health and Safety Code section
25249.6 by failing to provide clear and reasonable warnings. |

2. 1 am member of the State Bar of California, a partner of the law firm of Graham
& Martin, LI'P, and attorney for noﬁcing party Consumer Defense Group Action.

3. Ihave consultcd with one or more persons with relevant and appropriate
experience or expertise who has revmwed facts, studies, or other data regarding the alleged
“exposures to the listed chemlcals that are the subject of the action.

4. Based on the mformauon obta.mcd through those consultations, and on all other -
information in my possession, I believe therc is a reasonable and meritorious case for the private
action. Tunderstand that “reasonable and meritorious éase for the private action” means that the
'iniormaﬁon provides a credible basis that all elements of the plaiﬁﬁffs’ case can be established

and the information did not prove that the alleged violator will be able to establish any of the

affirmative defenses set forth in the statute.



5. The copy of this Certificate of Merit served on the Attorney General attaches to it
factual information sufficient to establish the basis for this certificate, including the information
identified in Health and Safety Code section 25249.7(h)(2), i.e., (1) the identity of the persons
consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed by
those persons.

1 declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed at Costa Mesa, Ca]ifqrnia on March 20, 2006.

8l
| .




LIST OF CARCINOGENS
Acetaldehyde Acetamide
Acrylonitrile 4-Aminobiphenyl
4- Aminodiphenyl) Aniline
Ortho-Anisidine Arsenic (inorganic arsenic compounds)
Benz[alanthracene Benzene
Benzo[b}fluoranthene Benzo[jlfluoranthene
Benzo[k]fluoranthene Cadmium
_ Captan Chromium (hexavalent compounds)
Chrysene Dichlorodiphenyltrichloroethane (DDT)
Bibenz{a,h]anthracene 7H-Dibenzd[gg'|carbazole
Dibenzo[a,e]pyrene Dibenzo[a hjpyrene
Dibenzo[a,ilpyrene Dibenzo[a,llpyrene
1,1-Dimethylhydrazine (UDMH) Formaldehyde (gas)
Hydrazine 1 ead and lead compounds
1-Naphthylamine -Naphthylamine
Nickel and certain nickel compounds -Nitropropane
N-Nitrosodi-n-butylamine ‘N-Nitrosodicthanolamine '
N-Nitrosodiethylamine h\l-NitrosomethYIethylamine
N-Nitrosomorpholine \N-Nitrosonomicotine
N-Nitrosopiperidine N-Nitrosopyrrolidine
Ortho-Toluidine Tobacco Smoke
Urethane (Ethyl carbamate)
LIST OF REPRODUCTIVE TOXINS

Arsenic (inorganic Oxides) Cadmium
Carbon disulfide Carbon monoxide
Lead | Nicotine

- [Toluene Tobacco Smoke

rethane




California Environmental Protection Agency

-~ @ Air Resources Board

Proposed ldentification: Environmental Tobacco
Smoke as a Toxic Air Contaminant

What is Environmental Tobacco Smoke?

e FEnvironmental Tobacco Srﬁokc ETS)isa complex mixture of thousands of gases and fine particles emitted
by the burning of tobacco products (sidestream smoke) and from smoke exhaled by the smoker
(mainstream smoke).

s Many of the gaseous compounds react in the atmosphere within a relatively short period of time. But,
under certain conditions, the particulate matter component of ETS has been shown to persist in the
atmosphere for houts.

How did ARB identify ETS as a TAC?

o In 1997, the Office of Environmental Health Hazard Assessment (OEHHA), with input from Air
Resources Board (ARB) staff, prepared 2 comprehensive report on the exposure and health effects of ETS
that served as 2 starting point for developing the present toxic air contaminant (TAC) identification report.

o In 2001, the ARB entered ETS into the identification phase of the program.
e In December 2003, the first draft report was released for 2 100 day public comment period.
¢ A public workshop washeld in March 2004.

» TFour Scientific Review Panel (The SRP is an independent 9-member group of scientific experts who review
ARB repotts scientific accuracy as required by Health and Safety Code section 39670) meetings were held
from November 2004 through June 2005 to discuss and approve the ETS report.

What are the exposure and resulting health effects associated with ETS?

Despite an increasing number of restrictions on smoking and increased awareness of health impacts, exposures
to ETS, especially of infants and children, continue to be a public health concern. Approximately 16% of the
2dult and adolescent California population smoke as compared to 23% for adults and 28% for adolescents,
nationwide. ETS exposure is causally associated with 2 number of health effects, including effects on infants
and children. ETS has a number of serious impacts on children’s health including sudden infant death
syndrome (SIDS), cause and exacerbation of asthma, increased respiratory tract infections, increased middle ear
infections, low birth weight, and developmental impacts.

Eallfomia Air Resources Board P.O. Box 2815 Sacramento, CA 95812 {916) 322-2990 www.arb.ca.gov

1/25/2006



Health Effects that Result from ETS Exposure ,
e Developmental Effects: fetal growth, sudden infant death syndrome, and pre-term delivery

Respiratory Effects: Acute lower respiratory tract infections in children

(¢4, bronchitis and pneumonia), asthma induction and exacerbation in children and adults, chronic
respiratory symptoms in children, eye and nasal irritation in aduits, middle ear infections in children
Carcinogenic Effects: lung cancet, nasal sinus cancer, breast cancer in younger primarily pre-
menopausal women

Cardiovascular Effects: heart disease mortality, acute and chronic coronary heart disease morbidity,
altered vascular properties

Health Impacts of ETS Exposure Each Year in California

E

Over 400 additional lung cancer deaths

Over 3,600 cardiac deaths

About 31,000 episodes of childrens asthma

About 21 cases of SIDS

About 1,600 cases of low birthweight in newborns

Over 4,700 cases of pre-term delivery

Why is ETS public exposure of concern?

Several studies have documnented indoor levels of ETS. A comparison of studies indicates smokers’ homes
have indoor nicotine levels averaging about 30 times higher than a non-smokers’ home. ‘

Even higher levels are found in vehicles where average particulate concentrations are up to 10 times higher
than the average particulate concentrations found in the homes of smokets.

Many of the substances found in ETS have already been identified as toxic air pollutants and have known
adverse health effects such as 1,3-butadiene, acetaldehyde, acrolein, arsenic, benzene, benzo[a]pyrene,
cadmium, hexavalent chromium, and formaldehyde.

Approximately 40, 365, and 1,900 tons pet year of nicotine, respirable particles, and carbon monoxide,
respectively, from tobacco smoke, are emitted into California’s ait each year.

Non-smokers are exposed to ETS in several different environments, such as outside office buildings,
schools, businesses, aitports and amusement patks. The ARB monitored outdoor nicotine (a marker for
ETS) concentrations in these environments and found that some of the highest nicotine monitoring results
are comparable to those found in some smoket’s homes.

lEalIfornla Air Resources Board P.O. Box 2815 Sacramento, CA 95812 (916) 322-2990 www.arb.ca.gov l

1/25/2006



e ‘Overall, estimated average exposure concentrations for adults and children who live with smokers are
several hundred times higher than those who live in non-smoking envitonments. Such exposures are
especially of concern for young children because they are likely to recur daily and may adversely affect their
physiological development. '

What will happen as a result of identifying ETS as a TAC?
e TUpon identification as a TAC, the ARB will develop 2 risk reduction report on the potential actions to
reduce ETS exposutes in California.

e 'The risk reduction report will review state and local anti-smoking programs, public education efforts
regarding the effects of exposure, and identify additional opportunities to reduce risk.

e Inaddition, the AR will obtain additional data to better characterize the public’s exposure to ETS and
associated effects.

For More Information
Please contact the ARB toll-free at (800) END-SMOG (California only) or (800) 242-4450 (outside California).

If you are handicapped, you may obtain this document in an alternative format. Contact ARB’s ADA

Coordinator at: (916) 322-4505 (voice); (916) 324-9531 (TDD, Sacramento area only); or (800) 700-8326 (TDD,
outside Sacramento).

The energy crisis facing California is real. Every Californian needs to take immediate action to reduce energy
consumption. For a list of sample ways you can reduce demand and cut your energy costs, see our website:
http:/ /www.arh.ca.gov

[Callfornia Air Resources Board __P.O. Box 2615 Sacramento, CA 95812 (916) 322-2990  www.arb.ca.gov |
1/25/2006




. Appen‘
OFFICE OF ENVIRONMENTAL HEALTH

. HAZARD ASSESSMENT - .
CALIFORN1A ENVIRONMENTAL PROTECTION AGEN

THE SAFE DRINKING WATER AND TOXIC
T ENTFORCEMENT ACT OF 1986
(PROPOSTTION 65): A SUMMARY

i hias been prepared by the Office of Environmen-
Eﬁ:l\j&m};\.g::\;;n r::srzssmml. the lead agency Jor the ';mp\cmnnudun

" of the Safe Drinking Waier and Toxic Enforcement Act of 1986 (com-
only known 25 wproposition 657), A copy of this summary mustbe int
a ded a8 an anschmenl toany notice of violation served upon snalicged
d-u"| 1o af the AcL The' surnmary.provides basic inf ormation about the
A l'sit:ms of‘mélsw,‘and'is intended to serve ondy 25 8 COnvenicnl source

. z??g:naﬂ information. 3 is ool intended Lo provide numm:im.ivc guid-
ance on the meaning Of application of the law, The reader is directed 1o

\hyc siamite and its iplementing regulations (sez citations below) for fur-

_ ther information. L
: ition 65 appearsin California law as Health and §nf=1y Codz Sec-
Prf;g:;.s u::?ough 25249.13, Regulations thai provide more specific
uosdmc: on compliince. and.that specify-procedures to-be followed by
fl:c Suie in carTying ‘&t cenainaspeets of the Jaw; are found in Tide 22
of the Callfornis Codé of Reguladont, Sections 12000 through 14000,

kY DOES PROPOSITION € REQUIRE?

T whroposltion 65 requires the Goversoriopblish
: 'ﬂl“g ﬁﬁgxsﬁ‘mm ¥nown o the Staie of California 1o cause can-

oy binth defects or other reproductive harm. This list moust be updated:
' m‘:;l once's year. Over S50 chemicals have boeti listed a3 of May 1,
11“996' Only thosc criémicals thatare on the st are regulated upder this
law. Businesses thal pf’gdncﬁ- u, release or otherwise cngage in acivi-
. avolving those Eheficals must comply with the follawiag:

warnings. A business is reoired ‘Ew'm' m
bchf:;':ﬂlh'l?h:i:sﬂzunﬂ glvenmusl be“clearand ﬂuomlglﬁ:.'"ms "

fj-mth: w-mmg must: (1) clearly make known that the 5!'5'?'5‘?;‘_,‘,.‘“‘0\.‘.’6!1
isknownto auséla:hﬁ..mbinhdcfm m°m=l'=P‘{?dD=ﬁ!_:hnrm; and
\2) be giveninsuch 2 way that it will effectively reach the person bd‘m‘
( She s exposed, EXPOSUres are cacmpt from the waming require-
o h":;{ If they ooeur Jess than twelve manths afier the dave of listing of the

i disc e into drinking water, A busi
P"M'bmlo"&{::::::: D’;:Zusé,l listed chemical into w.atier o7 onto land
' knwnrlx‘g L“, or ly will pass into a source of drinking waler. Dis-

. w:: ncns fn exempt from this requirement If they occur }ess than twenly
:ml:h, gficr the omiE of listing of the chemical,

pGES PROPOSITION 65 PROVIDE ANY EXEMPTIONS?
Y. The Jaw excmpls: _

.. i oeencicr and public water urillties. Al agenciss of the
?;::"g;::umﬁ;] government, as wellas enlities operating public wa-
e SYSLEDS, are cxemph o L . ’
Busin esses with nine or Jewer employees, Neither the warning require.

ment nor the discharg® prohibition applies 1o 8 business thal cmploys 2
ioa) Df nine or fewer Emp‘vyali. i
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. bas notbezn associated with an obsery

. amount in drinking wates,

an action within sixty dxys of the noticz.

Exposures '}“”P"m njficant risk of cancer. For chemicalsthatare
~ listed as koown to

e \o cause cancer (‘crcinogens™), s waming

is not required if the business can demonstratt that the expasure occurs
2l 2 Jevel that poses “no significant risk.” Thit means tha the exposure

‘s cadculuied 1o resull in nol more than one cxeess .Case of cancer im
100,000 individuals capased over & 7 0—year lifetime. "The Proposition 65
repulations idenufy specific “no significant nisk™ devels for mor thary
250 listed carcinogens.’ : ' '

Exposiwres that will produce no observable reproductive efjectat 1,00<
times the level in guestion. For chemicals known Lo the Suaic W causd
binh defects or other reproductive harm (Yreproductive woxicans™), ¢
warning is pot required 1f the business can demonstrate that the exposur.
will protuce po-observabie effect, even x 1,000 times the Jevel inque s
tion. Ip other wortds, the level.of exposure most be‘below the “no obeer~
abic effect level-(NOEL)," divided by a 1,000=fold safery or uncenaint
facior. The “no observable effect level” is the highest dose level whic
bl adverse reproductive or de
velopmenal cffect. . o ;

Discharges that do not result in @ “sipn{icint amounr” of the liste

chemicaol entering inlo any source of drinking water, The prohibitio -
from discharpes into drinking waler does nol apply if the discharger

“sbie to demonstrate thata “siprificant mn(" of l‘hc 1isted chemicl he
1o\, does not, or will not enter mny @rinking water soGree, and that the di
charge complies with all other applicable liws, regulations, permilx, T
quircmenis, . or ordens. A “significan xmount™ mmeans ady deteciat
arnoun, excepl an imoun! that would meet the “no significan risk™
“no observable cffect” test i an individual were exposed 1o such

HoW IS PROPOSITION 65 ENFORCED?

Enforcemen is camied ont through civil ewsuits. These lawesuits may

. brought by the Aomey General -uny-district atomey, or cerain city -

\ortieys (those i cites with a population exceeding 750,000). Laws1

may also be brought by privale panies scting in the public intgrest,
only afier providing noticz of the alleged violation wthe Anomey Ger
al; the appropriate disiricL atLorney and ity snorney, and the busines s
cused of the-violaion, The motice must provide adequats informaso:
allow the recipient 1o asess the nature of the alleged violaion, A nc
mustcomply with the inforrnation and procedural requiremens speci
in reguations (Tile 22, Califomia Code of Regulations, Secion 129

- A privaic_peny. may vol pursuc an enforcstoent action directly u
Proposition 65 if one of the governmental officials noted above init”

A business found 1o be in viclation of Froposition 65 is subject Lo
3 ‘ +eeach violation. In sdditon, the
ness may b ordered by & court of law 10 stop commiuing te viol-

FOR FURTHER INFORMATION. . .

Contact the Office of Environmental Health Hazard Assessment's

usition 65 lmplemenation Office a (916) 445-650Q. :
§14000. Chemicsl® Required by State or Federal Lew

. Have' Been Tested tor Potential to Cause
Cancer or Reproductive Toxicity, but whi

‘Heve Not Been Adegustely Tesied As
Required. ‘ -

{(a) The Szfc Drinking Waler and Toxic Enforcement At of )
guires the Governor o publish a list of themicals formally requ
suaie or federl apencics vo have wesling for carcinogenicity or 1oy
ve toxicity. bul that thve state’s qualified expens have not found

‘been adequately iesicd =s Tequired {Headth and Safety Code 2524

Ropuer 71, Ne. "



R aders should pote 2 chemical tha nlrc‘s beeo designaied s
‘kno:m o stale \u CauSE CENCE o Teproductive toxiclly is nat included.

i\ the following lising 25 requiring sdditionl westing for that panicular -

g . it B3 owever, the “dala gap™ may continue Lo exist,
}Z’r“corl_;g;f;n:wpzz;or federa agency's requirements. Additional in-
iong\umjon on the requirErREDLS for iesting may be obtained from the spe-
I : i jow.
mﬁ(;)a gci?::;::]? l:_;c:‘ be 10 be tesicd by the California Depanment of
Puuc‘gi:;%‘:}:;“,;mvcnuaq Actof 1984 (SB 950) mandates tha the
CaJ’?fI;rnia Depanment of 'Pr:sﬁcidc F:gu!nion (CD‘P.R) rcvi'cw'chmni.c
oicology sudics supporting Lhcn?gusmyun o_r pesticidal active ingredi-
ens, MisSing or “mwcpu;blc stud_g:.s arc |dcnf:ﬁed 2s dats gaps, The stu-
dgu' arc conducted to fu1fil) generic daw requirements of the Federal In-
ecicde, Fungicide, and Rodelicide Act (FIFRA), which is
- imimi stered by the U.S- E,nvm?nmmul .Pro}ccuon Agency, The studies
. viewed by CDPR according lo guidclines and sundards promul-
e e ‘et FIFRA. THUS: older swdies may not mez! current puidelines,
. Ziﬁ u:;_ismm: [ » dsL@ B2P for s compound does nat indicatc a 1otal
in:k :f “nformation on the .t.;ar:inog:.micit): or l.':productivc l_uxicily of thé
, _ound. In some cases. 3 nformation exists in the openscicntific liera-
o SB 950 requires specificadditional information. A.dats gap does
wre, bmswil.‘/ indicate thal 20 oncopenic or reproductive hazxrd exists,
'}1_"‘ r:;? arpoics of this JisL, & data gapis stil] considered 1o be present un-
i the soady i reviewed and found o beacceputle.
Following isa listing ©f SB 950 data gaps for oncogenicity, reproduc
Gon. and Leratology studics f or the fn_':l 200 pesiicidal sctive ingredients.
. Ttus‘ fint will change as dmie Bapsir filled by additional dats or erlnce-
m;::f::;ﬂ of this secBOR “one mouse™ means oncogenicity inmies,
“onc ﬂ('n mean anggﬂ‘li'd‘y in ny, “WP'“" mﬂlﬂiﬁmd“ﬂsm- “\‘ﬂ'l
(" reans weratogenicity in rodents, “1erz rabbit" mesns \eralogenic--

* The Toxic Substances Con 3o 4 health effecs \es

cycloheaanc and glycidyl melucHEP have been compleisd mggufc"‘l’}?'f;ﬂl o
ronmenta) Prowection Agency's feicw ©f the t=sting program diata is curreny Vi
derway, . Y un.

. (§) Chemicals required (¢ \ested by the United S Efvironr
1nl Pl)'ul.ucdnn Agency, Office of Pesticide Programs taLes Ew“.mmc" ‘
The U.S. Environmenul Protection Agency (EPA) is responsible fo
the regulation of pesicides under the Federal Iniecicide, Fungicide a.n:j
Rodenticide Act (FIFRA). FIFR.A requires EPA 10 ‘regiswer pf_..ué-‘dc_s
based on dala adequate 10 demon swrate ta they will not result in urres
sonsble adverse effects lopeople ©r the environment when usedin aceo .
dance with their EPA-pproved labels. T "
in 1988, FIFRA was imended to strengthen EPA” s pesticide regulaio-
1y authority and responsibiliics 10 rercgisier pesicides registered prior
10 1984 10 cnsure they meet oAay' s stringem scientfic mnd mgmi"
sundards, Reregistration requires registrants 1o develop up—to-date d:i
bases for cach pestcide ative ingredient As pant of the reregistration
proczss, modificaions may be rriade Lo registrations,, labels or wl
{0 ensure they are protective of humen health md the envi ﬂumsc:s

 rerepisration reviews will identify any pestidées where regu o

lion may be necessary to deal _With unreasonabie risks, EPA has been di
recizd 10 accelemie e TerefiStTAGon proces: 1o that the entire i
is compleied by 1997.The 1988 armendmentsici out a ﬁVt—phuc' =3
ule 10 accomplish this wsk with deadlines applying 10 both paﬁd&m-
isirants and the EPA. These amendments are rquiring a substantia) n':\:
ber of new studies 1o be conducted and oid smdies 10 be reformaned §
EPA review o ensurethey are adequaie, EPA may, in the. ot
additional data o information vo further evalusic mxry by sl
xsafety of pesticide products.

“The chemicais lisied below mre those for which data are uravailabie
o inadequate o chimaerize omcogenicity, eogeniciry, or reprodoc-

tive effects poteniial. For purposes of thit iecion, “onc” means ac-
L] .: 3 M " - onco -
\ry ip rabbiE. ] jdity, "1era” mcans ienatopenicity, and “repro” means reproductive L::Z-
’ ) ooc L, Tepra, ien rodent mical i 1a Requiremenzs
Bendiocard Acrolein : onc, ien
©OfiC AL, BAC MWUSC, FEpa, 1o Alky! imidazoline =n
oromeb ! Yy :
Cnl rodca, L rabbt Ametryn : TEPI, e
. 4-Aminopyridine . ORg, FEpr, ieTe
. epro, one
o . X é-T-Amylphenol owc, vy
Pecrolcum disdliues, wromat® m:‘: nmbbll TEpeTh mA Aquuhd: ouc, Topey, teta - o
b tesied L ] B:_hxulide oog, repry, e
(c) Chemicals required 10 1\:::1 by the United States Envm:pmen!.ll Benzisothizzoline-3-ouc oc, repr, tera
" proacion Agency, Office of Toxic Subsnces, _— Brodifacoum, = . Tepro -
Under Section 4(s) of the Toxic Subsances Control Act, testing of 2 | Bromonivostyrene Ay
permical is required when that t:h:msc.l] may presenl an urreasonable | Busan 77 epro
< <%, or is produced in substantial quantities and cuters the environment .
31 “;b‘unﬁ.] quantites, or may havesignificant or subsiantial humanex- | cyorfiurenol methyl v
eTE. : C eem L . — Chiorophacinone \era
Fu:pu e ol this sw“"’,n' “lera" means u_:r.uogcmdty. ToX™ MeEns | Chioropicrin g, repro
reproductive wicity, “0AC AR oncogemiclty. Chromated mrscnicals n
: Cycloaie ooc
Chemical _ Tesiing Naeded . . Cypermethrin © ong, repro, \eTa
Ayl (C12-13) ghycicyl T m“?: ks DCNA repro, i -
r-Amyl methy ethet Dibromodicysnobuianc n
Bisphenel A diglycidy) ether onc, no3 D'{:\oiop—nulhy\ . o,
- L . Dicroiophos one, rTpro
Cy oboanc noz, \=Ta Dihalodialkylhydanioins ong, repro, f—
Glysdyl methacryla® Dimethyldithiocarbamae o, repro, e
: " Dinocap and i compounds =
noz, tera .
| -Hexamethylenc diisocysh®it Diphacinone and salu o, repro, tera
: . . onc, nox, \en Diphenylarnine
i nox Dipropyl isocinchomeronaie Fepro
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Chemical I

Dodine
Endoihiﬂ:"d salts
Etholumesaie

. Ethoryquin
Fcnuﬁoh
Fenvalcrsis
Fluvalinaic

Hydroay—methyMthiocrBre

imaradil

‘inorganic chlomiss
lnmmc sulfites - : .
Jodine-porassium lodide
iprodionc

ﬁﬁzgﬂis“ag

§§f
i1 7
§

Dngn R
onc, repr, len

onc, repro, len
oot
1
[Ty ]

one, e, Lo
repro, len

wn

. oot
ouc, reprs, ien
onc, repro, s
_m
e
onc, repro, en

ont, rEpro

FIEERE.

Chemical Dawa Requirements
Propetxmphos e )
Propiconazole .

Propyicn axide ema
) D“C.m'
Pym}mmddmnnvcs o, i
Pyrimidinonc ong, \eat
Scthoxydim onc
Siduron onz, repm, \e;
Sodium Nooride e
Suliomeiron-metiyl - onc, e
T * ouc, ropro, ke
Teirachlorovinphos oo
* Tersmethria ooc .
mmmn\:mmu ooc, s, er -«
m | oo, repre, e
'
mopmm-nu&m e
Tnldlnzfm . oo, e
Tn:\qmndnh . o .
. 'R:vhed:.lmml 1958
1. New sect uhnnuadwoé_f '
.New section & w.!:h“u'
section 113438 (umu. mﬂlvmmm Govermen: Cods

Bo. 17

: Na, 20).
- 9, Edioria) corresion of wintim

A g’ﬂﬂn pwll-nl. Gomm( Covde
1« section 11343‘.[(“‘:?3-93. Na. posly w

3 Amendment sobmb

“seion 113438 WMQI. ; nh' * tc‘w
4, Ediorial correstion ol’uhusctbu (t) 9,1, No.:l). )

- 5, Editorial correstion of pintimng: errec
6. Edhorial eorrestion instuuting, mamm\:nuy oml kb iy

-mv:ndm:n
%AL for printing m\y prean o Gov:mn\ Codg unucn 1 1&%?&:::\‘

W!‘! No 45,
: ?ﬂnﬁw :ar';v:ha-ﬁnm \d()f;‘hd b~1-54.5ubmined w QAL forprining on
rendment of subseciions (<), and (d) fad 1
e waly (Repins 515, ). and () 2~T3—54, Submined to O/

10, Amendment-submitied vo- OAL
A bl BBSWWW 1 Governm

- 11, Amendment filed 1-30-572; operatve 1-30-57. Submiined w DAL for pr

;sn); only pmulnl w Hnllh -nd Sduy Code secion 25245 4 (Repiner 57,

l?..Ammdmen\ el’ :ubu:\\um (h), (:) lﬂd(ﬂ)ﬂed 21 ao1a
Submitied 1o OAL for primiing onl {10 H 3-91; operstive I
252433 (Repiier SLNo. T). ¥ pursant 1o Health md Safery Code sex

[The next pages 201_.]
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Animal bioassey datn is admissible and generally indicauve ol poten-
ta) cffects in humans. ; ‘ i

For purposes of {his rcgulation, substances are present occupgtionally
when there is e possibility of exposure cither as a result of normal work

opcralions or 8 resonably foresccable emergency resulling from work-

phace operations. A ,-;asomb‘ly‘ foresecable cmerpency is one which 2

_reasonable person should anticipate based on usual work conditions, 2
‘ubstance's panicular chemical propertics (c.g., poiential for explosion,
fire, resclivity), and the potential for humnan health hazards, A reasonably
[oresecable merpency includes, but s not limited to, spitls, fires, cxplo-
sions, cquipment failure, rupture .ul' containers, or failure of conuol
cquipmenl which m2y or do resullin a release of 8 hazardous substance
imo the workplace. ’

(b) Administrative Pmcedurﬁ_?ollowcd by the Director for the Devel-

opment of the Initial List. The Diregior shall hold a public hearing con-

cerming the inital list The chfd will remain opien 30 days afier the pub-
lic hearing for additional wrilizn comment Requests 1o excmpl
substance in 1 particular phym:ll sute, volume, or concentration From
the provisions of Labor Code scctions 6390 10 6399.2 may be made at this
Uime. 1f no comments in opposition 10 such a request arc made at the pub~
lic hearing of reccived during the comment period, or if the Di an
find no valid reason why the request should not be considered, it will be
. incorporsicd during the Director's preparation of the list
Afier the public comument period the Director shall formulate the ini-

Ual list and send bt 1o the Siandards Board for approval, A fier receipt of -
" the list or a modified list from the Standards Board, the Direcior will

adopt the listand file it with the Office of Administrative Law,

(c) Concentration Requirement In delermining whether the concen-
1ration requirement o a substance shouid be changed pursuant 1o Labor
Code section 6383, the Dircetor shall consider valid and substantial evi-

denee. Valid and substantial evidence shall consist of clinical evidence -

or toxicological studics including, but not limited 10, animal bioassay

\csts, shori—term in vitro 1231, and human epidemiological studies, Upon -

adoption, a pegulation indicating the concentration requircment for a sub-
stance shall consist of 3 footnote on the list,

(d) Procedures for Modifying the List. The Disector will consider peti-
\ions from any member of the public 1o modify the list or the concenira-
jon requircments, pursuant Lo the procedures specified in Government
Code section | 1347, 1, With petitions 1o modify the lisi, the Direcior shall
make any necessary deletions or additions in accordance with the proce-
dures herein set [orth for establishing the list The Director will review
lhc existing list at icast eVETY tWo yean and shall make any necessary ad-

. dions ordeletions in -:co_rdlncufllh the procedures herein set forth for

establishing the lisL
(c) Criicria for Modifying the Lis. Petitions 10 add or remove a sub-

suance on Lhe list, mudi[y the concentration level of a subsianee, or refer-

ence when a panicular :ubsu'nce i3 present in a physical suate which docs
nol posc any human health risk must bc accompanied with relevant and
sulTicien! scientific dats which may include, but is not limited 10, shori~
\ermn Lests, animal studics. human epidemiological siudies, and clinical
daw, Il the applicani docs not include the compieie content of & refer-
encad swdy or other document, there must be sufficient information 10
permit the Directar 10 identt f_y and obtain the referenced material, The pe-
litioner Bcars Lthe burden of justilying any proposed modilication of the
list. '

The Direcior shall consid:l: all evidence submitied, including negative
and posilive evidence. All cvidence must be based on properly designed
swdics for mxicoloxiu‘ cf\dpoinu indicating adverse health effecy in
humans, t-g- carcinogeniCity, mutagenicity, neurotozicity, organ dama-
pe/ellects. . . .

For purpascs ol this rcgutation, animal data is admissible snd peneral-
ly indicative of poicntial elfects in humans, L

The absance of a panticular caicgory of stwdics shall not be used o
prove the absence of risk.
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inherenl 1nscasitivities, n results must be reevaluated in \ighl- o
the limits of scasitivity of cacht study, its tesi design, 2nd the protocol (ol -
lowed,

In evaluating different results armong proper \ests, &s & gencral rule
positive results shall be given more weight than negati ve results for pur:
pases of including a subsiance on the listormodifying the list in referenc
\o concentration, physical state or volume, 1o that appropriate iniorm;
tion may be provided regarding those positive results, In each ease Lh-
relative sensitivity of cach Lest shall be s fictor in vesolving such mnc
flicte, . . .
A T e et e

LN cle 5 ( 337 filed W X
. New anti scction i 1 1-5-81; eflect iricth
(Registzr 81, No. 45). scive thi

1, Amendment of subsection (d) filed 1-15-87; ﬂcn. e . ;
Governmen! o section 1 1346.24c) (Regisexr B, 1o, By % PUuant o

3, Editoria) correction of HISTORY 2, (Regisr 91, No. 19),

day therea hey

{238, Special Procedures tor Sup;ilémentn;'y Enforcement
of Siate Plan Requirements C
Proposition 65, encerning
() This sectionsets fonh special necessary wo .
the terms of the approval by the United States Deparimem orﬂ;zlryoru':
California Hizard Communication Sunderd, pertaining 10 the incorpo
ration of the occupaiional mpplications of the Calif:

and Toxic Enlor.u:mml Act (hercinafier Proposition ﬁsl) ns ::??ornﬁ‘;
62 Federal Repister 31159 (June 6, 199T). This nppmvnl specificall

placed cenain condition: on the enforcement of Propositi
gard 1o occupational exposures, including that it does i::.gr;d:: :;
conduct o manulacirers ©csutTing outside the State of Californis. A.n
person proceeding “in the public ineres™ pursuant 1o Health and Safer
Code § 25249.7(d) (hercinafier “Supplemental Enforeer™) or any di; 5
alomey or City aUoMey ©r proseculot pursuant 1o Health and Sl:.fu:
Code § 25249.7(c) (hereinafier “Public Prosecular™), who alieges the
isience of violatons of Proposition 65, with respect 10 occupational .
posures as incorponaicd into the Califomia Hezard Communication S ;
dard (hereinafier “Supplemental Enforcement .Mausr™), shall co .
with the requirements ol this seciion. No Suppl:mcnu‘l'Enfurc:r:-:
:gf:hd\ pmwed. ny:p‘L in enmﬂ\m: with the requiremenu of 1
(o) 22 CCR § 12902, s=nling fonk specific requirements for the com
and manner of service of sixty-day noices under Propositon €5, i
IF:L on Apﬁl 23.;997 .Is sdopied and incorporated by reference. l;\ :
tion, any sixty—day nolice concerni =men )
ter shall include the following :m::;i‘:l PPl ! Enforesment »
*This notice alleges the violauon of Proposition 65 with respea 10
c.upaucmal cxposurcs govermed by the California State Plan for Oco
tional Salcty snd Health. The Suie Plan incorporates the provizior
Proposition 63, as approved by Federal OSHA on June &, 19597, Thi:
proval specifically placed cerain conditions with regard 1o occ.upui.
exposures on Proposilion 65, including that it does not apply 10 the
duet of manufaciurers occurring outside the Stme of Califomie. Th
proval aiso provides that an employer may use the means of compll
in the generl hazard communication requirements 1© comply mE l
osition 65. I lso requires that suppiemental enforeement is subjeet !
supervision of the Cali fomia Occupational Safety and Health )::n
radon. Ae:t_:rd'm;\y. any scilement, civil complaint, or subsu
cour orders in this matler must be submitted 10 the Allomey Gen
(c) A Suppicmental Enforeer or Public Prosecutor who comme:
Suppicmental Enforcement Mauer shall serve a file~endoned o
t}h; cg:‘:‘:.um upon the Anorncy General within wen days alier filin
{d) A Supplemenial Linforcer or Public Prosecutor shall serve up
Aunorncy General o cony of any motion, or oppesition \0 2 mot
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CERTIFICATE OF SERVICE

I am over the age of 18 and not a party to this case. I am a resident of or employed in the

county where the mailing occurred. My business address is 950 South Coast Drive, Suite 220,
Costa Mesa, California 92626.

I'SERVED THE FOLLOWING:

1) Second 60-Day Notice of Intent to Sue Under Health & Safety Code Section
24249.6;

2) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65):
A Summary (only sent to violators)

by enclosing a true copy of the same in a sealed envelope addressed to each person

whose name and address is shown below and depositing the envelope in the United States mail
with the postage fully prepaid:

Date of Mailing: March 21, 2006
Place of Mailing: Costa Mesa, California

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE
MAILED:

Dick Kovacevich CEO
Wells Fargo & Co.

420 Montgomery St.

San Francisco, Ca. 94163

California Attorney General
(Proposition 65 Enforcement Division)
1515 Clay Street, 20th Floor

Oakland, CA

Orange County District Attorney
700 Civic Center Dr. W., 2™ Fl.
Santa Ana, CA 92701

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: March 21, 2006 l\//V\VAl ﬂ/\uﬂ ﬂ/\v




