CONSUMER DEFENSE
GROUP ACTION

- 950 South Coast Drive, Suite 220
- Costa Mesa, CA 92626

 Phone Number: (714) 850-9390
 Facsimile: (714) 850-9392

March 21, 2006

Second 60 Day Notice of Intent to Sue CALIFORNIA BANK & TRUST
Under Health & Safety Code Section 25249.6

Consumer Defense Group Action, a California corporation (hereinafter “CDG” or the
“Noticing Party”) hereby provides a Second Notice of Intent to Sue Under Health & Safety Code
Section 25249.5 (the “Notice”), following the provision of a prior Notice, to David E.
Blackford, Chairman, President and CEO of CALIFORNIA BANK & TRUST (hereinafter
referred to collectively as “CALIFORNIA BANK & TRUST” or “the Violator” or “YOU” or
“YOUR?™), as well as the individuals and governmental entities on the attached proof of service.

The Noticing Party may be contacted through its counsel, Anthony G. Graham, at the above
address.

This Second Notice is intended to inform CALIFORNIA BANK & TRUST that it has
violated and continues to violate, despite the prior Notice, Proposition 65, the Safe Drinking
Water and Toxic Enforcement Act (commencing with Health & Safety Code Section 25249.5)
(hereinafter “Proposition 65") by failing and refusing to post clear and reasonable warnings at
each of the facilities listed on Exhibit A hereto (which are owned/leased by CALIFORNIA
BANK & TRUST ) (hereinafter individually as “the Facility” or collectively as “Facilities”) that
the smoking of tobacco products occurs at the Facilities, which may foreseeably expose

customers, visitors and employees to tobacco smoke in the areas where smoking occurs and/or is
permitted.

Summary of Violation:

This Second Notice concerns YOUR failure to warn YOUR customers, employees and
visitors to YOUR facilities, prior to any potential exposure, that tobacco smoking occurs at the
facilities and thus any such person “may foreseeably” be exposed to tobacco smoke while using
the facility. Under Proposition 65 YOUR duty is to provide a clear and reasonable warning,
prior to exposure, to all persons who “may foreseeably” be exposed if they come onto the
property when someone is smoking on the property. See, e.g., Tit. 22, Div. 2, section 12601 [“An

‘environmental exposure’ is an exposure which may foreseeably occur as the result of contact
with an environmental medium. . .”’].

Proposition 65 requires that when a party, such as YOU, has been and is knowingly and
intentionally exposing its customers, the public and/or its employees to chemicals designated by
the State of California to cause cancer and reproductive toxicity (“the Designated Chemicals”) it
has violated the statute unless, prior to such exposure, it provides clear and reasonable warning
of that potential exposure to the potentially exposed persons (Health & Safety Code Section



24249.6). Tobacco smoke is one of the Designated Chemicals.

The Violation:

In the ordinary course of business YOU control much of the conduct and actions of
YOUR customers, visitors and employees at each of the facilities listed on Exhibit A to this
Notice (hereinafter, “the Facilities”). One of the actions YOU control is whether or not to
prohibit YOUR customers, visitors and employees at each of the Facilities from smoking
cigarettes and cigars, something which would be easily accomplished by the posting of “No
Smoking” or “Smoking Prohibited Signs”. In fact, at certain designated areas at each of the
Facilities YOU have prohibited smoking and have posted signs barring smoking in those areas,
which are the interiors of the Facilities. However, YOU have also chosen to permit YOUR
customers, visitors and employees at each of the Facilities to smoke cigarettes and cigars in
certain areas. Those areas are the entrances to the Facilities, where persons are allowed to
congregate and smoke, and the areas surrounding the partially-covered/uncovered ATM
machines where YOU conduct business at the locations in the attached Exhibit A. In those areas
YOU have chosen to allow YOUR customers, visitors and employees to expose each other and to

be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via contact
with their skin and clothing.

YOU have however ignored the requirements of Proposition 65 and have failed to post
clear and reasonable warnings at those areas so that YOUR customers, visitors and employees,
who may not wish to be exposed, can be warned that, upon entering and/or using the bank
facilities in those areas, they may foreseeably be exposed to tobacco smoke. This Notice is
limited to those areas where the statute can be enforced by YOU, which are the identified areas
at the Facilities, and to those tobacco smoke exposure which may foreseeably occur to

individuals on the premises from tobacco smoke emitted by persons in the identified areas at the
Facilities.

There is nothing complicated about this claim. As anyone would testify, itis a
commonplace experience of every Californian, be they an office worker, YOUR defense counsel
or even a trial judge, that one must often walk through a cloud of tobacco smoke before entering
a commercial building or business, especially in the morning or at lunchtime. Given the
universal knowledge of this fact, there is no excuse for allowing such conduct without a warning
for those areas where such conduct is known to occur.

Persons representing CDG have investigated YOUR Facilities during August and
Ocgtober, 2005 (hereinafter referred to as the “Investigation Period”). Those investigations
showed the following;

1. YOU own and/or lease the Facilities;

2. YOU have more than nine employees;

3. The smoking of tobacco products occurs in the areas identified in this Notice, that is,
the entrances to the Facilities, and the areas surrounding the ATM machines where
YOU conduct business at the locations in the attached Exhibit A (“the Noticed
Areas”).

4. When smoking occurs in the Noticed Areas other persons in the Noticed Areas, such
as customers, employees and visitors may foreseeably be exposed to tobacco smoke
at the Facility;

5. YOU know that such activity occurs because YOU provide janitorial services and/or



cigarette disposal containers in the Noticed Areas for the clean up of cigarette
butts/waste, and YOU monitor the Noticed Areas with security and other personnel
as well as film the Noticed Areas with YOUR security cameras;

6. YOU do not have and have never had in place a Proposition 65 warning for the
Noticed Areas.

The lead agency for Proposition 65 enforcement is OEHHA. OEHHA has conducted
monitoring tests at various outdoor locations, including the outside entrances to commercial
properties and businesses. The report prepared by OEHHA and after full and complete testing of
relevant outdoor tobacco smoke exposures, in support of its recent determination that tobacco
smoke (or “ETS”) is a “toxic air contaminant,” a report and findings which have been highly
publicised in the media, concludes as follows,

“Non-smokers are exposed to ETS in several different environments, such as outside
office buildings, schools, businesses, airports and amusement parks. The ARB
monitored outdoor nicotine (a marker for ETS) concentrations in those environments and

found that some of the highest nicotine monitoring results are comparable to those
found in smoker's’ homes."

In the areas noted YOUR customers, visitors and employees therefore may foreseeably
be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via contact
with their skin and clothing. For YOUR assistance I have enclosed the California EPA Air
Resources Board “Fact Sheet” as to “Environmental Tobacco Smoke as a Toxic Air
Contaminant”. A full copy of the OEHHA report is available at www.arb.ca.gov/homepage.him.

The investigation by CDG at the Facilities showed that YOU have failed to either
prohibit smoking or to post clear and reasonable warnings in the areas noted above where
smoking occurs so that YOUR customers, visitors and employees, who may not wish to be
exposed, can be warned that, upon entering any of those areas, they may be exposed to tobacco
smoke, a chemical known to the State of California to cause cancer and/or reproductive toxicity,
and which is emitted by smokers in those areas.

It is clear therefore that for the entire period of time that YOU have owned and/or leased
the Facilities prior to the Investigation Period, YOU failed to either prohibit smoking or to post
clear and reasonable warning signs at the Facilities in compliance with Proposition 65. Given
that the maximum period of potential liability pursuant to Proposition 65 is four years, this
Notice is intended to inform YOU that YOU have been in violation of Proposition 65 from the
time period from four years prior to the last date of the Investigation Period noted above, for
every day upon which YOU owned and/or lease any listed Facility.

The written reports prepared by the investigators for CDG, prepared contemporaneously
with the investigations conducted during the Investigation Period, together with supporting
scientific data as to outdoor tobacco smoke exposures, have been provided to the Office of the
Attorney General responsible for Proposition 65 enforcement.

Environmental Exposures:

While in the course of doing business, at the locations in the attached Exhibit A, for up
to four years prior to 03/01/2006, YOU have been and are knowingly and intentionally exposing



its customers and the public to tobacco smoke and other chemicals listed below and designated
by the State of California to cause cancer and/or reproductive toxicity without first giving clear
and reasonable warning of that fact to the exposed persons (Health & Safety Code Section
24249.6). The source of exposures is tobacco smoke from persons on YOUR property who
smoke thereon in the Noticed Areas. The areas where exposures occur are the entrances to the

Facilities and the areas surrounding the ATM machines where YOU conduct business at the
locations in the attached Exhibit A.

Occupational Exposures:

While in the course of doing business at the locations in the attached Exhibit A, for up to
four years prior to 03/01/2006, YOU have been and are knowingly and intentionally exposing its
employees to tobacco smoke and other chemicals listed below and designated by the State of
California to cause cancer and/or reproductive toxicity without first giving clear and reasonable
warning of that fact to the exposed person (Health & Safety Code Section 25249.6). The source
of exposure is tobacco smoke from persons on YOUR property who smoke thereon in the
Noticed Areas at the locations in Exhibit A. Employees include and are not limited to security
personnel, maintenance workers, janitorial personnel, service personnel and administrative
personnel. Such exposures take place in the areas where exposures occur are the entrances to the

Facilities and the areas surrounding the ATM machines where YOU conduct business at the
locations in the attached Exhibit A.

The route of exposure for Occupational Exposures and Environmental Exposures to the
chemicals listed below has been inhalation, ingestion and dermal contact with tobacco smoke in
the Noticed Areas at the locations in the attached Exhibit A. In other words, via the breathing of
tobacco smoke and contact with the skin at those locations. For each such type and means of

exposure, YOU have exposed and are exposing and continue to foreseeably expose the above
referenced persons to:

SEE ATTACHED LIST OF CARCINOGENS/TOXINS
Legal Support for This Notice:

Although unnecessary for purposes of fulfilling the Notice requirements under the
regulations promulgated under Proposition 65, CDGA believes it reasonable to make clear its
legal and factual support for serving YOU with this Notice, so as to facilitate YOUR
understanding of the violation as well as to facilitate, if possible, a potential resolution of that
violation, or at minimum to assist YOU in YOUR discussions with counsel of YOUR choice.

This Notice concerns YOUR failure to warn YOUR customers, employees and visitors to
YOUR facilities, prior to any potential exposure, that tobacco smoking occurs at the facilities
and thus any such person “may foreseeably” be exposed to tobacco smoke while using the
facility. Under Proposition 65 YOUR duty is to provide a warning, prior to exposure, to all
persons who “may foreseeably” be exposed if they come onto the property when someone is
smoking on the property. See, e.g., Tit. 22, Div. 2, section 12601 [“An ‘environmental exposure’

is an exposure which may foreseeably occur as the result of contact with an environmental
medium. . .’}

CDGA can fulfill its burden as to its prima facie case. The burden on a Plaintiff in a



Proposition 65 case is to prove that “defendants had knowingly and intentionally exposed
employees and [others] to [a designated chemical] without a warning.” Consumer Cause, Inc. v.
Smilecare et al. (2001) 91 Cal. App. 4th 454, 460 (citing People ex rel. Lungren v. Superior
Court (1996) 14 Cal. 4th 294, 314). “Because Proposition 65 [is] a remedial statute intended

to protect the public ... [a court must] construe the statute broadly to accomplish that
protective purpose.” Id. 1

Thus, in this case, CDGA would need to prove the following: First, that YOU have more
than nine employees; Second, that tobacco smoke is a Designated Chemical; Third, that tobacco
smoke is present at YOUR business and YOU know of that presence; Fourth, that persons (such
as employees or customers) “may foreseeably” be “exposed” to (i.e. come into physical contact
with) tobacco smoke when using the business or being at the business location; and, Fifth, that
YOU do not have a compliant Proposition 65 warning sign informing YOUR employees and
customers of such potential exposure prior to such exposure. That is CDGA’s burden of proof in

any such “failure to warn” action. YOU will not be able to rebut any element of CDGA'’s prima
facie case:

First, YOU have more than nine employees.

Second, “tobacco smoke” is a Designated Chemical (as are many of its constituent
chemicals listed in this Notice) by operation of law.

Third, YOU cannot dispute that the smoking of tobacco products occurs at the Facilities.
YOU know that such activity occurs because YOU monitor those Facilities. YOU provide
janitorial services in all noticed areas and/or provide containers for cigarette disposal at the
ATMs and at the entrances. YOU have security and other personnel who patrol those areas.
YOU also have security cameras in all noticed areas and thus know, because YOU have observed
it, that such exposures occur. In other words, YOU have actual knowledge of the referenced
activity. [In this regard, please ensure that the security camera tapes herein referenced are
not destroyed, since they will be subject to discovery during litigation should YOU choose
to deny such knowledge.] YOU intend that such conduct occur (i.e. foreseeable exposures
without a warning) because, although YOU could choose to either prohibit smoking in the
Noticed Areas or provide a Proposition 65 warning, YOU have chosen to do neither.

Fourth, since it is undisputed, as OEHHA itself has found, that people in fact do smoke
in the noticed areas, it is equally indisputable that other persons (such as customers and
employees) who enter onto YOUR Facilities “may foreseeably” be exposed to tobacco smoke in
the Noticed Areas from a source in the Noticed Areas . Our use of the word “may” in the Notice
is not to suggest we are not sure that such exposure will occur. The use of the word “may” is
intended to reflect the intent of the statute, which is to provide a warning prior to exposure, that
is, to all persons who “may” be foreseeably exposed if they come onto the property when
someone is smoking thereon. See, e.g., Tit. 22, Div. 2, section 12601 [“An ‘environmental
exposure’ is an exposure which may foreseeably occur as the result of contact with an

environmental medium. . .”]. Moreover, in this case, as already noted, YOU in fact know that
such exposures occur. Thus, a Proposition 65 warning is required.

Fifth, as you know, YOU have never provided a Proposition 65 warning for the noticed

! ""Knowingly' refers only to knowledge of the fact that a discharge of, release of, or exposure to a

chemical listed ... is occurring." See, Cal. Code Regs., tit. 22, § 12201, subd. (d).



areas, nor prohibited smoking, *

These indisputable facts are sufficient for CDGA to be granted summary judgment on
the liability issue under Proposition 65. The remaining issue will be the extent of the civil
penalty to be imposed (up to $2500 per day per violation at each Facility operated by the bank)
and the amount of our attorneys fees and costs (including expert witness costs). At that time the
number of potential exposures, the size and sophistication of the Violator, as well as the
Violators’ response to our prior and this Notice, would be relevant factors for the court to
consider in determining the extent of that penalty.

The only remaining question is whether YOU have an available viable defense. YOU do
not.

The only potentially available defense is the so-called “exposure exemption” under
section 25249.10 of the Health & Safety Code. As to this, YOU would have to prove that any
and all tobacco smoke exposures at the Facilities will fall below the significant risk level for
carcinogens, or 1,000 times below the No Observable Effect Level (“NOEL”) for reproductive
toxins. Tobacco smoke is both a carcinogen and a reproductive toxin.

California law expressly provides that the Plaintiff (in this case CDGA) in a Proposition
65 action has no burden to prove the precise “level of exposure” to tobacco smoke. In the
seminal case of Consumer Cause, Inc. v. Smilecare et al. (2001) 91 Cal. App. 4th 454, the

California Court of Appeal expressly found that it is the defendant (i.e. YOU) which has the
burden of proof and production on this issue:

[Plaintiff] did not have to fund scientific studies or collect medical data to establish the
NOEL or to gauge the level of exposure at defendants' offices. Nor did it have to hazard
a guess. Under the Act, defendants, not [Plaintiff], had to contend that the exposure was
at a specific level -- 1,000 times below the NOEL . . . Under the Act, a defendant relying
on the exposure exemption at trial would have to establish the NOEL, the level of

exposure in question, and, ultimately, that the level of exposure was 1,000 times below
the NOEL.

Id., at 469, 474. 3

The Court concluded that therefore “plaintiff has no evidentiary burden" on the level
of exposure. Id. at 455. “The plaintiff need only prove that the defendant has knowingly and
intentionally exposed individuals to listed chemicals without providing a warning. The plaintiff

2 YOU may decide to provide such warning or ban smoking after receiving our Notice. While

under the Federal Clean Water Act a violation may be “cured” during the Notice period, and thus a lawsuit
is barred, no such defense exists under Proposition 65.

’ As the Smilecare Court noted, the burden lies with the defendant because the Act itself specifically
so provides: “The Act's warning requirement (§ 25249.6) is subject to statutory exemptions, one of which
applies to "an exposure for which the person responsible can show that the exposure ... will have no
observable effect assuming exposure at one thousand (1,000) times the level in question for substances
known to the state to cause reproductive toxicity ...." (§ 25249.10, subd. (c), italics added).) "In any action
brought to enforce [the warning requirement,] the burden of showing that an exposure meets the criteria
of this subdivision shall be on the defendant." Id.



need not prove, nor even introduce evidence, of the amount of this exposure or whether it is
above the threshold level.” Id. That burden lies solely with YOU, which we know, based upon
the available data and our own experience, YOU will not be able to satisfy.

First, in addition to the work done by the Federal EPA and other national agencies, we
rely upon the work accomplished by the State of California through OEHHA, the lead agaency
for Proposition 65 enforcement. OEHHA has conducted monitoring tests at various outdoor
locations, including the outside entrances to commercial properties and businesses. The full
report prepared by OEHHA in support of its determination that tobacco smoke (or “ETS”) is a

“toxic air contaminant” concludes, after full and complete testing of relevant outdoor tobacco
smoke exposures, as follows,

“Non-smokers are exposed to ETS in several different environments, such as outside
office buildings, schools, businesses, airports and amusement parks. The ARB
monitored outdoor nicotine (a marker for ETS) concentrations in those environments and

found that some of the highest nicotine monitoring results are comparable to those
found in smoker's’ homes."

Naturally the level of exposure depends, as OEHHA noted, on the number of smokers in
the area, the amount of time smokers and non-smokers spend there, the size of the smoking area
and weather conditions. However, based on the work done by OEHHA, it is indisputable that
there are exposures to ETS in the areas identified in this Notice which result in significant human
exposure. We will thus be relying initially upon the data collected and conclusions drawn by the
relevant scientific arm of the State of California on the precise issue at hand. YOU of course can
hire YOUR own expert to attempt to overcome that data and the conclusions of the lead agency
for Proposition 65 enforcement for the State of California.

Second, there is no NOEL or minimum “no significant risk” level, for tobacco smoke.
Any competent (and honest) expert will confirm that fact.

Third, there is no way to calculate a NOEL for tobacco smoke (because of the
complexity of the chemical compound of constituent chemicals, including arsenic and lead). Any
competent (and honest) expert will also confirm that fact.

As such, the “exposure exemption” defense is simply not viable in any action (like the
present one) where it will be shown and YOU will have to admit that ETS is present at the
business. Because there is and can be no NOEL or minimum “no significant risk level”
identified for tobacco smoke, we believe Proposition 65 essentially provides for “strict liability”

in any case where a business (with more than nine employees) exposes people to ETS without a
warning,.

Some defense counsel have informed us they believe they could defend such an action on
the grounds that a bank which leases the facility cannot have sufficient “control” over the
premises to be liable for the alleged violations.* There is no such requirement in the statute. It
imposes liability whenever “in the ordinary course of business™ a business with more than nine
employees exposes people to a Designated Chemical without a warning.

The issue is whether during the ordinary course of business an activity occurs at the

4 Even if “control” were an issue, it is moot for any violator which owns the relevant
facility.



business, of which the business operator is aware, which will foreseeably result in an exposure.
YOU know that smoking occurs in the Noticed areas and thus, irrespective of whether YOU can
“control” that activity, YOU must provide a clear and reasonable warning. Moreover, even if it
were an issue, if YOU lease the Facilites YOU indisputably “control” the activities of individuals
at the business sufficiently for purposes of the statute. As a lessee YOU are required to maintain
a premises liability insurance policy for each area where YOUR business is conducted. The
relevant areas include not only the interior but also the outside walkways maintained by YOU as
well as the areas in and around the inevitable parking lot. That is why YOUR security guards
make their rounds in those areas, and also why security cameras are used (and can be lawfully
used) in those noticed areas. That is also why YOU are insured for “slip and falls” which may
occur on the walkways around the Facilities, including the entrances and the ATM areas.

Proposition 65 requires that notice and intent to sue be given to the violators (60) days
before the suit is filed. With this letter, Consumer Defense Group Action gives notice of the
alleged violations to YOU and the appropriate governmental authorities. This notice covers all
violations of Proposition 65 that are currently known to Consumer Defense Group Action from
information now available to them. CDG will continue to investigate other Facilities owned
and/or leased by YOU and reserves the right to amend this Notice to include additional Facilities
and/or exposures. If YOU believe YOU have the legal right to impede those investigations
please inform CDGA through its counsel immediately and provide legal support for that view.
With the copy of this notice submitted to YOU, a copy is provided of “The Safe Drinking Water
and Toxic Enforcement Act of 1986 (Proposition 65): A Summary.”

Dated: March 21, 2006 (Q{\%\\ C IA/\/\
By: J /_‘




EXHIBIT A

CALIFORNIA BANK & TRUST

| 3420 Bristol Street Anaheim
Costa Mesa, Ca. 2951 West Ball Road
92626

Anaheim, CA 92804

5471 Orangethorpe Avenue
La Palma, CA
90623

16041 Goldenwest Street
Huntington Beach, CA
92647

17752 E. 17th Street 775 East Birch Street
Tustin, CA Brea, CA

92780 92821

19200 Von Karman Ave. 1900 Main Street
Irvine, CA Irvine, CA

92612 92614




CERTIFICATE OF MERIT
Health and Safety Code Section 25249.7(d)

I, Anthony G. Graham, hereby declare:

1. This Certificate of Merit accompanies the attached sixty-day notice(s) in which it |
is alleged the parties identified in the notices have violated Health and Safety Code section
25249.6 by failing to provide clear and reasonable warnings.

2. 1 am member of the State Bar of California, a partner of the law firm of Graham
& Martin, LLP, and attorney for noticing party Consumer Defense Group Action.

3. I have consultcd with one or more persons with relevant and appropriate
experience or expertise who has rewewed facts, studies, or other data regarding the alleged

‘exposures to the listed chemicals that are the subject of the action.

4, Based on t’lie information obtained through those consultations, and on all other -
information in my possession, I believe there is a reasonable and meritorious case for the private
action. ]understand that “reasonable and meritorious case for the private action” means that the
information provides a credible basis that all elements of the plaintiffs’ case can be established

and the information did not prove that the alleged violator will be able to establish any of the

affirmative defenses set forth in the statute.



5. The copy of this Certificate of Merit served on the Attorney General attaches to it

including the information

factual information sufficient to establish the basis for this certificate,

identified in Health and Safety Code section 25249.7(h)(2), i.e., (1) the identity of the persons

consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed by
those persons.

1 declare under penalty of perjury under the laws of the State of California that the

ing is true and correct. Executed at Costa Mesa, California on March 20, 2006.

(B
T

forego




LIST OF CARCINOGENS

Acetaldehyde Acetamide

Acrylonitrile 4-Aminobiphenyl

4-Aminodiphenyl) iline

Ortho-Anisidine Arsenic (inorganic arsenic compounds)
Benz[alanthracene Benzene

Benzo[b}fluoranthene Benzo[j}fluoranthene
Benzo[k]fluoranthene Cadmium

Captan Chromium (hexavalent compounds)
Chrysene Dichlorodiphenyltrichloroethane (DDT)
Bibenz[a h]anthracene TH-Dibenzo[c,g]carbazole
Dibenzo[a,e]pyrene Dibenzo[a,hlpyrene
Dibenzo[a,ijpyrene Dibenzo[a,l]pyrene
1,1-Dimethylhydrazine (UDMH) Formaldehyde (gas)
Hydrazine I ead and lead compounds
1-Naphthylamine -Naphthylamine
Nickel and certain nickel compounds 2-Nitropropane
N-Nitrosodi-n-butylamine N-Nitrosodiethanolamine
N-Nitrosodiethylamine N-Nitrosomethylethylamine
N-Nitrosomorpholine \N-Nitrosonomicotjne
N-Nitrosopiperidine \N-Nitrosopyrrolidinc
Ortho-Toluidine \Tobacco Smoke

Urethane (Ethyl carbamate)

LIST OF REPRODUCTIVE TOXINS

Arsenic (inorganic Oxides) Cadmium

Carbon disulfide Carbon monoxide
ad Nicotine

Toluene Tobacco Smoke

rethane




m California Environmental Protection Agency
0 aCt | ee @@ Air Resources Board

Proposed Identification: Environmental Tobacco
Smoke as a Toxic Air Contaminant

What is Environmental Tobacco Smoke?

e Environmental Tobacco Srﬁoke ETS)is = complex mixture of thousands of gases and fine particles emitted
by the burning of tobacco products (sidestream smoke) and from smoke exhaled by the smoker
(mainstream smoke).

¢ Many of the gaseous compounds react in the atmosphere within a relatively short period of ime. But,
under certain conditions, the particulate matter component of ETS has been shown to petsist in the
atmosphete for houts.

How did ARB identify ETS as a TAC?

e TIn 1997, the Office of Environmental Health Hazard Assessment (OEHHA), with input from Air
Resources Board (ARB) staff, prepared 2 comprehensive repott on the exposure and health effects of ETS
that served as 2 starting point for developing the present toxic ait contaminant (TAC) identification report.

e In 2001, the ARB entered ETS into the identification phase of the program.
e In December 2003, the first draft report was released for a 100 day public comment petiod.

¢ A public workshop was held in March 2004.

e Four Scientific Review Panel (The SRP is an independent 9-member group of scientific experts who review
ARB repotts scientific accuracy as required by Health and Safety Code section 39670) meetings were held
from November 2004 through June 2005 to discuss and approve the ETS report.

What are the exposure and resulting health effects associated with ETS?

Despite an increasing number of restrictions on smoking and increased awareness of health impacts, exposures
to ETS, especially of infants and children, continue to be a public health concern. Approximately 16% of the
adult and adolescent California population smoke as compared to 23% for adults and 28% for adolescents,
nationwide. ETS exposure is causally associated with a number of health effects, including effects on infants
and children. ETS has 2 number of serious impacts on children’s health including sudden infant death
syndrome (SIDS), cause and exacerbation of asthma, increased respiratory tract infections, increased middle ear
infections, low birth weight, and developmental impacts.

{allfomla Alir Resources Board P.O. Box 2815 Sacramento, CA 95812 (916) 322-2990 www.arb.ca.goﬂ
1/25/2006




Health Effects that Result from ETS Exposure
o Developmental Effects: fetal growth, sudden infant death syndrome, and pre-term delivery

e Respiratory Effects: Acute lower respiratory tract infections in children
(e.g, bronchitis and pneumonia), asthma induction and exacetbation in children and adults, chronic
respiratory symptoms it children, eye and nasal irritation in adults, middle eat infections in children

e Carcinogenic Effects: lung cancet, nasal sinus cancet, breast cancet in younger primarily pre-
menopausal women

e Cardiovascular Effects: heart disease mortality, acute and chronic coronary heart disease morbidity,

altered vascular propetties

Health Impacts of ETS Exposure Each Year in California
e Over 400 additional lung cancer deaths

e Over 3,600 cardiac deaths

e About 31,000 episodes of childrens asthma

e About 21 cases of SIDS

e About 1,600 cases of low birthweight in newborns

e Over 4,700 cases of pre-term delivery

Why is ETS public exposure of concern?

e Several studies have documented indoor levels of ETS. A compatison of studies indicates smokers’ homes
have indoor nicotine levels averaging about 30 times higher than a non-smokers’ home.

e FEven higher levels are found in vehicles where average particulate concentrations are up to 10 times higher
than the average particulate concentrations found in the homes of smokets.

e Many of the substances found in ETS have already been identified as toxic air pollutants and have known
adverse health effects such as 1,3-butadiene, acetaldehyde, acrolein, arsenic, benzene, benzo[a]pyrene,
cadmium, hexavalent chromium, and formaldehyde.

o Approximately 40, 365, and 1,900 tons per year of nicotine, respirable particles, and carbon monoxide,
tespectively, from tobacco smoke, are emitted into California’s air each year.

o Non-smokers are exposed to ETS in several different environments, such as outside office buildings,
schools, businesses, aitports and amusement parks. The ARB monitored outdoor nicotine (2 marker for
ETS) concentrations in these environments and found that some of the highest nicotine monitoring results
are cornparable to those found in some smoker’s homes.

[allfomla Alr Resources Board P.O. Box 2815 Sacramento, CA 95812 (916) 322-2990 www.arb.ca.govJ

1/25/2006



o Overall, estimated avetage exposure concentrations for adults and children who live with smokers are
several hundred times higher than those who live in non-smoking environments. Such exposures ate
especially of concern for young children because they are likely to recur daily and may adversely affect their
physiological development. '

What will happen as a result of identifying ETS as a TAC?
e Upon identification as 2 TAC, the ARB will develop a tisk teduction report on the potential actions to
reduce ETS exposures in California.

e The risk reduction report will review state and local anti-smoking programs, public education efforts
regarding the effects of exposure, and identify additional opportunities to reduce risk.

e TIn addition, the ARB will obtain additional data to better characterize the public’s exposure to ETS and
associated effects.

For More Information
Please contact the ARB toll-free at (800) END-SMOG (California only) or (800) 242-4450 (outside California).

If you are handicapped, you may obtain this document in an alternative format. Contact ARB’s ADA.

Coordinator at: (916) 322-4505 (voice); (916) 324-9531 (TDD, Sacramento area only); or (800) 700-8326 (TDD,
outside Sacramento).

The energy crisis facing California is real. Every Californian needs to take immediate action to reduce energy
consumption. For a list of sample ways you can reduce demand and cut your energy COSS, S€€ our website:
http:/ [wrww.ath.ca.gov

@Ilfornia Air Resources Board _ P.O. Box 2815 Sacramento, CA 95812 (916) 322-2990  www.arbh.ca.gov
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"3 list of chemicals tha
~ ce,orbinh gefects or ©
a1 jeast once 8 yeaT.

CALIFORN1A
THE SAFE D
The following summsTY

1) Heslth Hazard As
of the Saft Drinking

: Appen‘

OFFICE OF ENVIRONMENTAL HEALTH
TLAZARD ASSESSMENT .
p7VIRONMENTAL PROTECTION AGENCY

RINKING WATER AND TOX3C
RCEMENT ACT OF 1986

(PROPOSITION €5): A SUMMARY

. monly known as “proposition

cluded a5 8N

violsior of the AcL TP
. pr'pvisions ofthels
of general jnfofmat
ance on the meanin
e siatute and its im
{her information.

Proposidon €5 appears

“m‘chmcn( to any

has been prepared by the Office of Environmen-
sessment, the lead agency for-the impiemeniadon
W ater and Toxic Enforcement ACt of 1986 (com-

65™). A copy of this surnmary must be in-
notice of violatan served upon an alleged

¢ summary provides besic informadon about the
w, andis intcnded 10 serve only 1 8 CONvVENIEDL 30UTTE
on. 1t is'not iniended 1o provide suthoritative guid- -
g of application of the law. The reader is directed 10
p) ementing regulations (ses cltations below) for fur- :

in California law as Health and Safety Code Se;:-
Lon 252493 Lhrough 25249:13. Regulations that provi

de more specific

guidance on cofmipliants: and that specify proccdures 10-be followed by

the Staie in carrying S0t cenain aspects of the Jaw, arc found in Title 22
of the California Codé of Regulstions, Sections 12000 through 14000.

Fhe “Governor’s Lis

wid? DOES PROPOSITION 65 REQUIET

™ Proposition 65 requires the Goverparto publish
1 afe known 1o the Stale of Califormis 10 cause can-
ther reproductive barm. This Jist must beupdsted:
Over 550 chemicals have beeri' lisied as of May 1,

1996, Only those chemicals thatare on the lst are regulated under this

1aw. Businesses that P"gd
ties involving those

Cleor and recson

wnrn ings.

aduce, uae, release of otherwise enigage in activi-
:mi:tl: must comply with the fpnufd:ﬁ;:.

A business is reguired io wama p&sou

wefore g nowingly ynd inentionally” exposing that person 1o 8 lisied

chemical. The wamnifig givenmust be*clerr and ressonable.” This means

(hatthe warming must (1) clearlymake known that the :hcrmg“nvg] ved
js kKnown Lo CBUSE cancer, O birth defects or other reproductive barm; and

{2)be givenin su
he or she s expo
" ment i1 they opccur Jess

chemical.

Prohibition fro
knowingly discharpe
. where it passes of

charpes wt cx

months l!w'rundll-‘“r

o 5 way thi it will effeciively reach the person before
, Exposures arc eicmpt from the waming require-
thax twelve months afier the date of lising ol the

m,d,‘;charg:.r into drinking water. A »bﬁ!jnru mi1sl not

~ lisied as kpown (0

_ amount in drinking water.

..brought by th

an action within sixty day's of the notice.

Exposures Mpoﬁnifu:unl risk of cancer. For cbemicalsthatare
\c L cause cancer (‘arcinogens™), & waming

business can demonstrate thal the exposure occurs
“no significant risk." This means tha the exposurc

is not required if tbe
at a level that pases

15 caleulaed 10 resul in nol more than one cxcess case of caneer im

100,000 individuals cxposed over & 70-year lifeime. The Proposition 65
regulations idenufy specific “no significant k" levels {or more thar
250 Jisied CaTCINOECTS. : | | |

Exposures that will produceno observable réproducrivc effectal 1,00¢

times the level in guestion. For chemicals known Lo the Suaie W cause

bith defecs or Gtber reproductive harm Creproductive woxicans™),
wirning is not required if the business can dzmonsurate that the cxpos“u.-

will produce po observable effect, even &t 1,000 times the level inques

\ion. 1p other words, the level.of exposure must bebelow the “no obser~
able efiect eve)- (NOEL)" divided by a 1,000-fold safery or uncenaint
{acior, The “no observable effect Jevel" is the highest dose level whic
ss nol'been associated with an observabic adverse r:producﬁvé or de
velopmental effect '

Discharges that do notresult in @ “xign(ﬁ&hnt amount” of the listre
chemical entering inio any source of drinking water. The prohibitio ~
from discharges inio drinking water does not apply if the discharger
abieto dernonstrate thata “significant amount” of the listed chemical b
1o\, docs not, or will nol enter sy drinking waler source, and that the di
charge complies with all oiher applicable laws, regulations, permils, T
q\!htn;nu, or orders. A “significant unu.ml"rnc:m t.n‘y duscu;t ’
aounl, excepl an imouni that would meet the “no tignificanrisk™
«no observable effect” test if an individusl were exposcd 10 such

HOW IS PROPOSITIONGS ENFORCED?
Enforcement is carried ot through civil lawsuits, These lawsuits mey
L  Attomney General, any-district attomey , of cerain city
\orieys (those in clies with & population cxceeding 750,000). Lawst

may also be brought by private parties acting in the pﬁbl’ié interest
only aficr providing noticz of the alleged violation tothe Anorncy Gc r
al; the sppropriate districl atlorney and city anomey, and the busines s
cused of the vicladon, The motice must provide adequaiz informatio:
allow the recipient 10 ASiCSS the nature of the alleged violaon. A nc
mustcomply withthe inforsmation and procedural requircroents speci
Californis Code ol Regulations, Secuon 129

in rtgu\uidm (Tive 22, _
A privaic_pery. may not pursie an enforcement action direcly
Proposition 65 if one of the governmenual officials noted above init,

A business found 1o be in viclation of Proposition 65 is subjeci o

orreleasc 8 listed chemical inlo waler of onlo land
probably will pass into a source of drinking waier. Dis-

erapt from this requirement if they occur Jess than twenty

listing of the chemical.

DOES PROPOSITION 65 PROVIDE ARY EXEMPTIONS!

Yes. The law excmpts:

Gavtrnm?riwl

Bu:i.nc:xlex with n
ment nor the discha’®

agencied and public water utilities. All agencics of the
(ederal, State oF Joca) government, a3 wellas entities operating public wa-
|£r Sy SIEmS, AT uampl- ‘ o

¢ prohibition
fewer cmployess.

ine or fewer employees. Neither the waming require-

applies 10 2 business thal employs 2

Page 199

P’“n}ﬁ-( of LpLo $2.,500 P -;-\_.J {oreach violation. In addivion, the .
ness may be ordered by @ - coury of law 10 stop commiting the violr

FOR FURTHER INFORMATION. ..

Contact the Office ofEnwvironmental Health Hazard Assessment’'s |
osibon 65 lmplemenution Office at (916) 44 5-6500Q.
§ 14000. Chem\c_u\é Required by State or Federal Lew
. Have Been Tested tor Potential to Cause -
Cencer of Reproductive Toxiclty, but Whi

Heve Not Been Adequately Tesied As

_ Required. ' '
(a) The Szle Drinking Water and Toxic Enforcement Act of 1
quires the Govemnor o publish a list of themicals formally requ
suaie or federal agencies 1o ‘have esting for Cl.rt'\nogc.nidl): or re]
tive Lexicity. bul that the suaie’s qualified expers have nat found
been adequately lesicd s required [Health and Safety Code 2524

Repuer 78, Mo,



. Readers should note 2 chemical ta nlrc,s been designated &S
Ynown L0 LhE S 10 causc CRNCHo reproductive loxicity is not included.

in the following lising 25 requiring additional cstng for that panjcular -

: < cal cndpoinL. owever, the “data gap” may continue o exist,
l‘cc);)co])_gglu of mcp:mu:_OT federal spency's requiremenis. Additional in-
iors\umjon on the n:cp.:"u'v::rﬂc"‘ls for iesting may be obiained from be spe-
d identified pclow:
dfic agency & be tesied by the California Depanment of

(b) Chemicals requi
pesuct Cg_l:;BD“:}S;“mvmuon Actof 1984 (SB 950) mandates that the
Californis Depinment of -Pcsuc:dc l_lcgu!nion (CI?P.R) rcvi_cw chroni‘c
S orogy swdies sup porting m:n.:g;stm..mn o.[ pesticidal active ingredi-
e Missing munacccp‘—”bk slud.u_cs arc :d:m‘.\ﬁcd as datz gaps. The sw-
L ave Condueied 10 Fu1£i1] generic df“} requirements of the Federal In-
e o, Fungicide, d‘ _ Rodenticide Act. (FIFRA), which _is
o nistercd by the U.S- Envm:_:mnmu] 'meccucm Agency. Tix stdies

S reviewed by CDPR according o pndclmu and sundards promul-

T mder FIFRA. ThUS: older sindies mey not meet current guidelines.
, gaTh_  isienct of 3 OBLE gap for a compound does nat indicate & \oual
- :f - formaion on the ?arr;inogt.:nicit)t or f:producu'v: l_oxi(.:i\y of the

' compouﬂd- |n some CRSES» inf anmuo'n‘cmLIs inthe oPmmmuﬁc liere-
B S SE 950 requires spgdﬁc additional information, A data pap does
il ;wccssarﬂ:/ indicate that an oncog:_:rdc or rcpr?ducﬁvc hazard exists.
B e, purpases of this list & data ap is stil] considered o be present un-
til the sway 8 revicwed and found 1o be acceptable. -

Following isa lisuing of SB 950dau gaps for.n?cogeqmy. "”".’d““
S g 127I0IDEY 3¢ udies for the first 200 pesticidal active ingredients.

. Thu‘ st will change 25 amte papsare filled by additional daza or replace-
nw;;:;‘;‘:_:‘w of this iy “onc mouse™ means oncogenicity in mice,

wonc ral” mean oncogeni S in rats, “repro™ means reproduction,

sen("! TICITS reratogericity in rodents, “1era rabbit” means \ersiogenic--

* Tix Toxic Substances Con o 4 health elfects st

cycloheaanc and g\ydd’y\ mc!.h: ' hawve been completed .mt,’ Eu?c\'%g?n;n for
ronmeata) Prowccuion Agescy treview ©f Uhe i=sting program data is ¢ - Yie
derway, : urrendy un-

. (d) Chemicals required 10he \esied by the United States Environr
1a) Prowection Agency, Officc of Pesticide Programs tes Enivironmen.
The U.S. Environmenial Proiection Agency (EPA) is responsibic for
the regulation of pesucides under the Federal Insecticide, Fungicide, and
Rodenticide Aot (FIFRA), FIFR.A Tequires EPA 10 register Pcstitl:'xdcs
based on daws adcquate 1o demonistrate tat they will not result in unrea
sonzble adverse cfiects opeople. ©f the environment when uscdin acco .
dance with their EPA-approved labels, ' : i
in 1988, FIFRA wasamenéed to strenglhenEPA” s pesticide regulaio-
1y authority and responsibilitics 10 Teregiswr pesticides regisiered prior
\0 1984 to cnsure they meet wAay's stingent scienfic and mgmin
sundards. Reregistrtion requires Tegisanis o develop up—to-date ;I
bases for each pesticide anive ingredieal As pan of the reregisiation
process, modifications may be rmade 1o registations, labels or wlaanees
\0 ensure they are protectve of urnan health id the envir Also

 reregistration Teviews will identify any pestiddes where regu o

ion may be necessary 1o 8eal with unseasonabic risks. EPA has been di
rected (0 acceienatc (e rergistration process 30 tnat the entire .
is completed by 1997.The 1988 arncndmentsiet out & §i vC_me‘mm: .
ule 1o sccomplish this sk with deadlines applying 1o both penicide .
isirants and the EPA, These smcndments are requiring a substantial nﬁ-
ber of new stadies 1o be conducied and old sudies 10 be reforman ‘o'r

EPA review to ensure they arc adequae, EPA may, |
addivonal data or information vo further evlluu:y;::; l:::umms ;2“1:
safety of pesticide products.

The chemicals lisied below are those for which data are unavailsbic
or inadequate 10 chanaicrizz Sncogeniciy, entogenicity, or .
tive effects poteniial, For purposes of thissecion, “onc™ mecans oncogen-

oy jcity, "icra” means leraogenicity, and “repro” means reproductive woxic-
fry in TR mical Testing Needed ity. ) ' : : *
‘ R \ers rodest Chemical Data Requiremenzy
Bendiocsrd ouc L Acrolein oo, en
one mouse, 1SS, 18T Alkyl imidxzolines
o b 1 Y 5 e
orone rodent, \cra rabbll Ametryn TCpro, en
4—Aminopyridine . OnC, FEpG, \=TE
: Tepro, one el
PCP - » . onc L, ) &-T-Amylphenol ong, Tepry
Petrolcum disdliaes, aromase rodent, ey = Agquashade ouC, TEHT, LETA -
e - ) . qulsulidt oog, TTprD, eI
(¢) Chemicals required w:_;ﬂ:d:y the United SumEnqunmemll Benzisothiazotine=3-00e . one, Topro, e ‘
Browcton ABERCY, office oxic ubsiances. . Brodifacoum, o - «
Dt Section a(a) of U ‘Toxic Sq_pmme: Control Act, testing of 3 | Bromoniwrostyrens ‘\ena
Cremical is required when thal chcmsc'll' may present an urnrcasonable | Busan 77 TEpeD
e of is produced in substantial quantives and enters the environment .
o ,\;b;unli a) quantities, Of rnay have significant or subsiantial human €x- | Chior{lrencl methyl wn
SUTE, ' . [ n . - : -, » Ch‘mmm tern
For purposes of this secti O™ e means u_:r.uogcmdxy. Fox" meant | Crloropicrin onc, Tepro
rt betive 10XISILY monc’' MCANS Oncogemicity. i Chromated arscnicals n
Chemical Testing Needed . . gyy::::thnn : : Tpro, =t
Ay} (C12-13) ghyeidyl &7 :: — DCNA ———
—Amy) methy! ethet Dibromodicysnobutanc e
Bispherol A diglycidy) ethes one, AoX D'fclolop—mlh)'\ onc, e
: L - Dicrolophos onc, Yepro
Cyclobor* nox, e Dinhajodialkylhydanioins oec, Tepro, tera
_ en Dimethepin o, Iopro, e
Giysidy! methacrylaic” Dimcthyldithiocarbamale ont, Tepro, tera
' " Dinocap and its compounds
nox, lera P en
. Lb_Hg_unu.hylcnc dmocyl“"‘ Diphacinone and salu o, repre, AeTa
Nty . one, 1IOX, \eTa Diphcnylamine o, \ena
2 ' nex Dipropy] isocinchomeronaic repere
Phesol Diuron onc
' Page200
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[

Chemical
Dodine
Endothas} and sals
Etholumesate
Ethoryquin

Fenthion

BI85 B
i i

BER5S

anu R
onc, Tepro, R

onc, repro, iR
ot

onc, len

113
g
§

-

i1
§

g

Dawa Requirement

Chemical ~
PNPIB“’ .

. omc, ropr
Propetamphos ‘ : en :
Propiconazole : onc
Propylens oxide © \em .
Pyruzon one, Tepr
Pyrimidinonc onc, et
Scthoxydim ong
Siduron ‘ong, T, KT
Sodinm flworide =
Sulfomewron-ometiyl onc, ten
THT-conuining compounds ‘oo, \en
TCMB " ooc, repm, e
Tewrachiorovimphas onc
 Tetramethsin oo
Thisbenduzolc and salts o0, TS, em. -
Tridiazoron onc, T, ieT
Thiodicarb wn
Triclopyr snd sl onc :
| ‘Revised: January 1, 1998 T
1. New section submiued 10 OAL. for printing

semion 11343 8 (Reginer 39, No. 17).

2. Amcndment u_lbminnd w0 OAL. for

nly pursuxnt 1o Govenment Code

gl)-'mh;ulypwn-m w Government Cod«

- Page 200.1

L3N submined 1o OA. for pri 10 Govemnment Cod
A 91« oo, T ! e

T .
4, Editoria) correction of st () (Reginer 91, Ro. 31).
-5, Editorial correston of printing: erroc (Regiser 91, Ro. 43).
6. Editorial correcuon instiwting inadvenently omined amendroenl Submined !
%AL N:or%npﬁu caly pusumnt Lo Govermment Code section 11343,k (Regize
* 91, Editoris) correstion ol'ydmin;-m (Reginier 93, No. 45).
| 1. Amendimeni of subscstion (2 filed b-1-54, Submined w QAL forprining on
(Regiswer 94, No. 3. - R

9. Amendmeni. of stbsections Cb), (C), and (d) Gled 12~23-54, Submined w O/
for printing only (Reguer 95, Ne. 1), )

10. Amendment-submitied \o- OAL for printing only
Code section 113432 (Regisur 95, No. 5.

11. Amendment filed 1-30-577; opcrative 1-30-97. Submiued w OAL for pr
ing only pursuant \o Hahh-nd Safety Code section 25249 2 (Reginey 97,

PprTREAn 10 Governm

1% Ammdm:n\'ot subsections (b); () and (€) Bled 2~13-51; operstive 2-13
Submiiicd to OAL for printing only pursunt o Health and Safety Code 3cc
_25249.! (Regisier 98, No. T). B L :
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a

_reasonable person

. incarporated during

Animal bioassay dat2 is adrmnissible and generaily incicatsve of polen-
ga) effects in humans. . '

For purposcs of this regulation, substances arc present occupationally
when there is2 possibili!y of exposure either as 2 resull of nomal wark
opcralioﬂs ora reasonably foresecable emergency resulting from work-
place operalions. A reasonsbly foresecable cmergency is onc which 2
should anticipaic based on usual work conditions, 8
substance's panicular ch::mic.al properties (c.g., poiential for cxplosion,
fire, yeactivity), and the potential for human health hazards. A reasonably
[oresecable cmerpency includes, but is not limited to, spills, fires, explo-
sions, cquipment fajlure, rupture .ol' containers, or Nilure of control
cquipmenl which maY or do resull in a release of 2 hazardous substance
into the workplace,

(b) Adminisrative Procedure Followed by the Director for the Devel-
opment of the Initial - Lires il ho
cerning the initial Jist The n:cord will remain open 30 days afier the pub-
lic hearing for additional writen comment. Requests 10 exempt 3
substance in 2 panticular physu:a.l sute, votumne, or concentraton from
the provisions of Labor Code sccuions 6390 to 6399.2 may be made at this
ume. il ro comments in opposition 1o such a request arc made at the pub-
lic hearing of reccived gufing the comment period, or if the Director can
find no valid reason why the vequest should not be considered, it will be
the Director's preparation of the list
A fier the public comument period the Director shall formulate the ini-

Ual list and send It 1o the Standards Board for approval, Afer reccipt of -
" the list or a modified list

from the Standards Board, the Direcior will
adop! the list and file jt with the Office of Adminisuative Law,

(<) Concentration Requirement. In determining whether the concen-
\ration requircment of a substance should bt changed pursuant 1o Labor
Code section 6383, the Director shall consider valid and substantial evi-
gence. Valid and substantial evidence shall consist of clinical evidence
or woxicological studics including, but not limited 10, animal bioassay

\ests, shori—term in vilro 12815, and human epidemiological studies. Upon -

adoption, & Fegulation indicating the concentration requiremen! fot a sub-
stance shall consist of B footnote on the list.

(d) Procedures for M odifying the List. The Direcior will consider peti-
\ions from any membeT of the public 1o modily the list or the concentra-
lion requirements, pursuant &0 the procedures specified in Government
Code section 11347, 1. With petitions 10 modify the list, the Dircelor shall
make any NECessary deictions or additions in accordance with the proce-
dures herein set forth for establishing the lisL The Direcior will review
the existing list a1 least EVETY WO yeand and shall makz any necessary ad-

. gitions or delctions in ;ccoydlnccyl!h the procedures herein sct forth for

establishing the list. .
{c) Criteria for Modifying the List. Petitions to add or remove a.3ub-

since on the list, modily the concentration ievel of a substanes, or refer- .

ence when 3 panicular subsianee is present in a physical state which does
not pose any human health l_'tsk must be accompanied with relevant and
sulficient scientific dauz which may inciude, but is not limited 0, shor—
\rm iests, animal stdics. human epidemiological studies, and clinical
dawu. Il the applicant docs Dot include the compleie content of a refer-
cneed study or other document, there must be sufficient information o
permit the Director 10 identily and obtain the referenced material, The pe-
litioner Bears the burden of justifying any proposed modifcation of the
list.

The Dircetor shall consider all evidence submitied, including negative
and posilive cvidenct. All cvidencs must be based on properly designed
“udies for toxicological endpoinus indicating adverse heallh cffects in
DUMARS, &8 carcinogenicity, mutgenicity, neurotoxicity, organ dams-
gejeliects. . .

For purpascs of this rcgU‘Iuon: animal daw is sdmissibic and general.
ly indicative of potcntial ¢fTects in bumans, o

The sbsence of 2 paniicular caicgory of siwdics shall not be uscd 1o
prove the absence of risk.

List. The Director shall hold a public hearing con-

Page 23 .

tnherent 1nseasitivities, n results must be reevaluated in \igm. of
m;\:;ﬁu of semsitivity of cactr study , its test design, and the protocol (ol-
lowed,

In evaluating different results armong proper iesis, as a gencral rule
positive results shall be given rmore weight than ncgati ve results for pur:
pases of including a substance om the listormodifying the listinreference
\0 concentration, physical state ot volume, 50 that appropriate informa.
tioh may be provided regarding those posilive results, In each case, the
relative sensitivity of each iest shall be & fior in resolving such ‘con
flicxs, . '

?,‘{E‘G ?,%“;'Xg;?ﬁ 2;;;;0& gis’rwco:bor Code, Referonce: Scetions 6361
HistorY .

1. New anicle § (section 337) filed 11-5-81: effect ..
(Registzr 81, No. 45). V"‘ thinicth day thereahe;

2. Amendment of subscciion (d) filed 1-15-8):eliective i .
Government Code section 1 1346.2(d) (Regisier £7, Nn'_";‘)’f‘ filing pursvant io
1. Editorial correction of HISTORY 2, (Regisir 91, No. 19).

§a38. Special Procedures for Supplementary Enforcement
of Sinie Plan Requirements Concerning
Proposition ES.

{2) This scction seis fonth special procedures w i
the terms of the approval by the United Suies D:‘::‘:“.ry anment ofﬁ“;z‘ryo‘;nu‘:
California Hazard Communication Sundird, pertaining o the incorpo
ration of the occupstiona} applications of the Califoruia Safe Drinkin
and Toxic Enforcement Act (hereinafier Proposition 65), as set forth i
62 Federa! Regisier 31159 (June 6, 1997). This approval specificall
placed cenain conditions on the enforcement of Propositon 65 with
gard 10 occupational eaposures, including that it does not xpply o th
conduct of manulacturers ©ccurTing outside the Stae of Califomia, A.n
person procceding “in the public intered™ pursuant w Health and Safer
Code § 25249.7(d) (hercinafier “Supplemental Enforcer’™) or any distri
auorney Of city allomey ©OT prosecutor pursuant to Health snd Safe
Code § 25249.7(c) (hereinalier “Public Prosecuror™), who alicges the e
istence of violations of Proposition 65, with respect 1o occupational ¢
pasures 25 incorporated into the California Hazard Communication Su
dard (hereinafier “Supplermental Enforcement .Mater™), shall comy
with the requirements of this section. No Supplemental Enforcem
Mn}:r shall procesd eacept in compliance ‘with the requiremenu of
section, ' o .

(b) 22 CCR § 12903, s=uting forth specific requirements for the cont
and manner of service of sixty—day notices under Proposition 65, in
feclon April 22,1997 .is adopied and incorporaied by reference. \;'\ Y
\ion, any sixty-day nolice conceming a Supplemenual Enforcement b
ter shall include the Tollowing suwement:

*This notict alicges the violauon of Proposition 65 with rexpent 10
cupational cxposurcs governed by the Califormnia Staie Pian {or Ocon
\ional Safcty and Health. The Suiz Plan incorporaies the provisior
Proposition 65, ss approved by Fedenl OSHA on junc 6, 1997, Thit
proval specifically placed cenain conditions with regard Lo occupati
exposures on Proposition €5, including that it does not apply 10 the
duet of manufacwrers occurring outside the Stme of Califomin Th
proval also provides that an employer may usc the means of compll
in the peneral hazard comnmunication reguirernents 10 comply with |
osition 65. }i olso requires that supplemental enforcement is subject
supervision of the Califomia Occupational Safety and Health Adn
uation. Accordingly, any sctiement, civil complaint, or subsu
coun orders in this matier must be submitied o the Allomey Gen

(c) A Suppiemenial Enforcer or Public Prosccutor who comme:
Supplcmenuil Enforccment Mater shall serve a file—endornied cx
the complaint upon the Auorney General within ten days afiee filin
thc Coun.

{d) A Supplcrmenial Einforeer or Public Prosecutor shall serve ug '
Attorney General u copy of any motion, or oppesilion \n 2 mot

Naymie JBRL N 20 - )



CERTIFICATE OF SERVICE

I am over the age of 18 and not a party to this case. I am a resident of or employed in the

county where the mailing occurred. My business address is 950 South Coast Drive, Suite 220,
Costa Mesa, California 92626.

I SERVED THE FOLLOWING:

1) Second 60-Day Notice of Intent to Sue Under Health & Safety Code Section
24249.6;

2)) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65):
A Summary (only sent to violators)

by enclosing a true copy of the same in a sealed envelope addressed to each person

whose name and address is shown below and depositing the envelope in the United States mail
with the postage fully prepaid:

Date of Mailing: March 21, 2006
Place of Mailing: Costa Mesa, California

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE
MAILED:

David E. Blackford

Chairman, President and CEO
California Bank & Trust

11622 El Camino Real, Ste. 200
San Diego, CA 92130

Counsel for Violator:

Anthony Oliva

Allen Matkins

555 South Figueroa Street, 7th Floor
Los Angeles, CA 90071

California Attorney General
(Proposition 65 Enforcement Division)
1515 Clay Street, 20th Floor

Qakland, CA

Orange County District Attorney
700 Civic Center Dr. W., 2™ FL
Santa Ana, CA 92701

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: March 21, 2006 M\AA} i

WwY




