GRAHAM L MARTIN, LLP

ATTORNEYS AT LAW

950 S. COAST DRIVE, SUITE 220 ‘ TELEPHONE (714) 850-9390
COSTA MESA, CALIFORNIA 92626 : FACSIMILE (714) 850-9392

April 21, 2008

Sixty Day Notice of Intent to Sue Sears Holdings Corporation, Sears Roebuck
& Co. and All of Their Operating Affiliates Under Health & Safety Code §25249.6
served by Noticing Party Dr. Richard F. Sowinski

Dr. Richard F. Sowinski, a California resident (hereinafter the “Noticing Party”) hereby gives
Notice of Intent to Sue Under Health & Safety Code Section 25249.5, et seq (the “Notice”) to Sears
Holdings Corporation, Sears Roebuck & Co. and all of their operating affiliates (hereinafter referred to
-collectively as “SEARS”), as well as the governmental entities on the attached proof of service. The
Noticing Party, Dr. Sowinski, lives at 1457 Ramsey Circle, Walnut Creek, CA 94597, telephone number
(925) 938-2693. Dr. Sowinski is represented by counsel and requests that he be contacted at the
following address: Dr. Richard F. Sowinski, Attn: Anthony G. Graham, Graham & Martin LLP, 950
South Coast Drive, Ste. 220, Costa Mesa, CA 92626, telephone number (714) 850-9390, facsimile
number (714) 850-9392.

This Notice is intended to inform SEARS that it is in violation of Proposition 65, the Safe
Drinking Water and Toxic Enforcement Act (commencing with California Health & Safety Code
Section 25249.5) (hereinafter “Proposition 65"), specifically Section 25249.6. Proposition 65 states that
when a party, such as SEARS, an entity with more than ten employees, has been or is knowingly and
intentionally exposing its customers and users of products it sells to a detectable level of any chemical
designated by the State of California to cause cancer or reproductive toxicity (the “Designated
Chemical”), it has violated the statute unless, prior to such exposure, it provides clear and reasonable
warning of the exposure to the potentially exposed persons (Health & Safety Code § 25249.6).

In October, 2003, Dr. Sowinski filed and served several 60-Day Notices with the violators as well as
the Office of the California Attorney General against the gas utilities operating in California noting that,
contrary to the assertions of the gas utilities, benzene is not destroyed in the appliance flarie and thus the
public was not being adequately warned that significant amounts of Benzene bypassed the gas appliance
flame unchanged and was being inhaled. In May, 2004, the Office of the California Attorney General
requested that Pacific Gas & Electric provide a Proposition 65 Warning which noted that burning natural
gas produces chemicals known to the State to cause cancer, birth defects and/or reproductive harm.
Within two months all of the utilities complied. Despite these facts, four years later, SEARS, one of the
leading natural gas dryer manufacturers, still fails to warn that burning natural gas in their appliances is
known to produce a hazardous chemical known to the State to cause cancer and reproductive toxicity.

In the ordinary course of business, SEARS, since at least April 11, 2004 through the present date,
manufactures, sells and/or distributes throughout California natural gas clothes drying equipment listed
on Exhibit A hereto (“the SEARS Products”). The SEARS Products produce, in the ordinary course of
usage, hazardous emissions in significant amounts that poses a serious health risk to unsuspecting
people. These gas dryers burn natural gas which produce benzene levels that exceed the allowable
threshold exposure level set forth in California Health & Safety Code §25249.6. SEARS now and for at



least the four years prior to this Notice has failed to provide its customers with a clear and reasonable
warning of this potential exposure to benzene, a chemical known to the State to cause cancer, birth
defects and/or reproductive harm.

SEARS has been manufacturing, selling and/or distributing throughout California the natural gas
clothes drying equipment listed on Exhibit A hereto as well as other models used throughout the years
for at least four years prior to the date of this Notice. Each of these products, when used to dry clothes,
emit vapors, gases and particles containing the following Designated Chemical: benzene, a chemical
known to the State of California to cause cancer-and reproductive toxicity. Persons using the SEARS
products will be exposed to this Designated Chemical primarily via inhalation, that is, by breathing in
the chemical. SEARS however has not placed on its products nor anywhere on its internet website, a
clear and reasonable warning that use of any such SEARS Prbduct will expose the user to the
Designated Chemical, Benzene. SEARS is therefore violatin;g Health & Safety Code Section 25249.6.

Proposition 65 requires that notice and intent to sue be given to SEARS sixty days before a suit
is filed. With this letter, Dr. Sowinski gives notice of the alleged violations to SEARS and the
appropriate governmental authorities. This notice covers all violations of Proposition 65 that are
currently known to Dr. Sowinski from information now available to him. Dr. Sowinski reserves the
right to amend this Notice to inform SEARS of other violations and/or exposures as it gathers further
information. With the copy of this notice submitted to SEARS, a copy is provided of “The Safe
Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A Summary.”

Dated: April 21, 2008 / M 4 ﬂﬂy
By: M N
Anthony G. Grahjh, fs’q




EXHIBIT A

LIST OF PRODUCTS:

Dryer Model Number:

HE5 Steam 7.4 cu. ft. Super Capacity Gas Dryer
Sears item #02697729000 Mfr. model #9772

Sears item #02697731000 Mfr. model #9773

Sears item #02671489000 Mfr. model #WGD9600T
Sears item #02697721000 Mfr. model #9772

Sears item #02609226000 Mfr. model #¥WGD9400
Sears item #02609227000 Mfr. model #WGD9400

Sears item #02609224000 Mfr

. model #WGD9400

Sears item #02603076000 Mfr. model #WGD9600T
Sears item #02697796000 Mfr. model #¥WGD9400S
Sears item #02678082000 Mfr. model #7808
Sears item #02678092000 Mfr. model #7809
Sears item #02697088000 Mfr. model #9708

Sears item #02697087000 Mfr.

model #9708

Sears item #02697792000 Mfr. model #WGD9400S
Sears item #02657896000 Mfr. model #MGD9700S
Sears item #02657555000 Mfr. model #D1L.G5966
Sears item #02697255000 Mfr. model #DV337AG
Sears item #02697892000 Mfr. model #9789

Sears item #02677087000 Mfr

. model #7708

Sears item #02677086000 Mfr. model #7708

Sears item #02609227000 Mfr

. model #WGD9400

Sears item #02609224000 Mfr. model #WGD9400

Sears item #02603076000 Mfr
Sears item #02697796000 Mfr
Sears item #02678082000 Mfr
Sears item #02678092000 Mfr
Sears item #02697088000 Mfr
Sears item #02697087000 Mfr
Sears item #02697792000 Mfr

Sears item #02657896000 Mfr.
Sears item #02657555000 Mfr.
Sears item #02697255000 Mfr.
Sears item #02697892000 Mfr.
Sears item #02677087000 Mfr.
Sears item #02677086000 Mfr.
Sears item #02678092000 Mfr.
Sears item #02697088000 Mfr.
Sears item #02697087000 Mfr.
Sears item #02697792000 Mfr.

. model #WGD9600T
. model #WGD9400S
. model #7808

. model #7809

. model #9708

. model #9708

. model #WGD9400S
model #MGD9700S
model #DLG5966
model #DV337AG
model #9789

model #7708

model #7708

model #7809

model #9708

model #9708

model #WGD9400S



CERTIFICATE OF MERIT
Health and Safety Code Secti(?n 25249.7(d)

I, Anthony G. Graham, hereby declar:e'

1. This Certificate of Merit accompanies the attached sixty-day notice(s) in which it
is alleged the parties identified in the notice have Vlolated Health and Safety Code section
'25249.6 by failing to provide clear and reasqnable warnmgs

2. 1 am member of the State Bar of Callforma, a partner of the law firm of Graham
& Martin, LLP, and attorney for noticing party Dr. Rlchard F. Sowinski.

3. T have consulted with one or more pt:rsonsE with relevant and appropriate
experience or expertise who has reviewed facts, studies, or other data regarding the alleged
exposures to the listed chemicals that are the ‘subj ect of thé action.

4., Based on the information obtéjncd through those consultations, and on all other
information in my possession, I believe there is a reasonable and meritorious case for the private
action. Iunderstand that “reasonable and meritorious case for the private action” means that the
~ information provides a credible basis that all elements of the plaintiffs’ case can be established

and the information did not prove that the alleged violator will be able to establish any of the

affirmative defenses set forth in the statute.

3183354v1



5. The copy of this Certificate of Merit served on the Attorney General attaches to it
factual information sufficient to establish the basis for thlS certificate, including the information
identified in Health and Safety Code sectlon 25249. 7(11)(2) i.e., (1) the identity of the persons
consulted with and relied on by the certifier, and (2) the fgcts, studies, or other data reviewed by
those persons. |

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed at Cbsta Mesa, Cahforma on April 17, 2008.

JNNAY
Q A

a—d

3185354v1



Appcn‘

GFFICE OF ENVIRONMENTAL HEALTH
, HAZARD ASSESSMENT
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

DRINKING WATER AND TOXIC
RCEMENT ACT OF 1986
(PROPOSTTION 65): A SUMMARY

THE SAFE

The following surmmaTy has been prepared by the Office of Envirsamen-
La) Beaith Hazard Assessment, e lead agency for the implementaton
of the Salt Drnking W ater and Toxic Enforcement Act of 1986 (com-
monly Known &5 wproposition 657, A copy of this summary must be in-
Cjuded a5 an srachment 10 &Y notice of violation served upon analicged
violstor of the AcL The summary provides basic informsation about the

visions of the law, andis intcndedtoserveonly asa convenienl source
of generdl information- pot | rita
ance on the mcaning oF application of the law. Tbe reader is direcied 10
LHic statute &nd its implcmenting regulations (se citations below) for fur-
ther informayon.

Proposition 65 appears in California Jaw as Health and Safety Code Sec-
Lons 25249.5 through 25248.13, Regulations that provide morc specific
guidance on complianct, and that specify procedures 10 be foliowed by
the State in carTying oVt certain aspects of the Jaw, arc found in Tide 22
of the California Code of Reguiaiions, Sections 12000 through 14_0001

WHAT DOES PxokO'SmON 65 REQUIRE?

The “Governor’s Lisk n Proposition 65 requires the Governor o publish

» lisi of chemicals that arc known o the Stue of Californis 10 cause can-

cer, or bisth gefects oF pther reproductive barmi, Tids Jist must beupdated

ot east once 8 year. OVEr 550 chemicals have been lisied as of May 1,

1996. Onty those chemicals thalare on the list are regulated under this

Jzw. Busincsses thal pdeUGC. usz, release or otherwise engage in activi-
. ‘Uesinvolving those chemicals must comply with the following:

Clear and reasonable warnings. A business is required to warn a person
‘pefore “knowingly and intentionally” exposing that person 10 & lisied
" enemical. The warning givenmust be “'clerr and reasonable.” This rmeans
{he{ the warning must (1) clearly make known {hat the chernical involved
is known Lo cause canch O birth defects or other reproductive barm; and
(2)be givenin such 8 way that it will effectively reach the persan before
he or-she is ex Exposures are cacmpt {rom the waming requires

" ment if they oesur Jess than twelve months afier the date of listing of the .

chemical.

Pruhibuiaﬂffﬂm discharzes inlo aﬁnkml waler. A businecssmnsinol

11 is-pot intended 1o provide suthoritaive guid- -

Exposures MPDM"UWW“ risk of cancer, For cbemicals thatare
listed as kpown 1o te 1o cause cancer (¢

arcinogens™), 8 waming

" is not required if the business can dernonstrate that the cxpasure occurs

a1 3 level tat poses “no significant risk.” This means that the exposure

‘s calcwlaed 1o result in not more than one ‘txcess case of ancer in

100,000 individuals cxposed over @ 70-year lifetime. "The Proposition 653
repulations idendfy specific “no significant k™ levels {or more thar
250 listed carcinogens.’ -

Exposures that will produce no observable reproductive effectar 1,00¢
times the leve] in guestion. For chermicals known Lo the State lo caus
birth defects or Giber Teproductive harm ('reproductive toxicans™), :
warning i$ pot required if the business can demonstrate that the exposur.
will producz po observabie effect, even &t 1,000 tirnes the level in ques
Gion. 1p other words, the ievel of exposure must be below tbe “no obser~
able fiect level (NOEL)," divided by 2 1,000-fold safery or uncerzint
factor, The "po observable effect Jevel® is the highest dose level whic
ias not been associated with an observabie adverse reproduct vear de
velopmentul effect.

Discharges tha! do nol resule in @ “significant amouns” of the lisce
chemical endering inlo any source of drinking water, The prohibitio -
from discharges into drinking waler docs nol apply if the discharger
ablc 10 demonstrale that 3 “3igmificant amount™ of the listed chemicad b
nol, does not, or will not enter any drinking waler souree, and that the Ai
charge complics with all other applicable laws, regulations, pormils, T
quirements, of oroeR. A “gignifican! wmount™ means any deiccit
amount, cacept an amoun taat would meet the “no significant risk””
“no cbservable effect™ test

if an individul were exposed o such .
amount in drinking waiet. . .

HOW IS PROPOSITION 65 ENFORCED?

Enforcement is carried oot through civil lewsuits. These lawsuits may

. brought by the Auomey General -y district atiorney, of cenain gty

romeys {those in cities withi a2 population exceeding 750,000). Lavwrsy
may also be brought by private pares scting in the public inerest,
ooty afier providing notice of the alleged violation tothe At\cméy Ger
al, the appropriste district stLomney and dity snomey , and the business
cused of the violaton, The motice must provide adequaic informatio:
aliow the recipient o assess the nature of the alleged viclation. A nc
must comply with the inf OTMAtior &nd procedural requircTnenis speci
inregulalions (Tive 22, Californis Cod of Regulationy, Section 129
A privatc peny. msy nol pursuc an enforcstoent acuon direcuy L
Proposition 65 {f one of the governmenul officials noted above init’
an sction within siaty days of the notice,

“%% L usingss found 10 bt im -violation of Proposition 65 is subject 10

\nowingly discharge of relcase 3 listed chernical into water or onio land

| where it passes oF probably will pass into a source of drinking waieT. Dis-
charges we exermpt from this requirement if they ocour jess than twenty
DOES. PROPOSIT)ON 65 PROYIDE ANY EXEMHIONS?

Yes. The law cxcmpls:

Gav:rnﬁlcnwi ngtnfi“ and public water usilities. All agencies of the

{ederal, Staiz or oca) government, as wellas entities operaling public wa-

A7 sysiems, aTT 238

Businesses with nin¢ or fewer employees. Neither the warning require-
ment nor the discharge prohibition applies to & business thal empioys 2
1o) of nine of fewer =mp‘oyc='s. '

Pape 199

penalies oluploS2,500 pes-day foreach violation. In sddition, tbe *
ness may be ordered by & cour of law 1o s10p committing e Yiol”

FOR FURTHER INFORMATION. ..

Contact the Office of Environmenul Health Hazard Assessment's
osition 65 lmplemenution Office 1 (916) 44 5--6900.

}14000. Chemicels Required by State or Federal Lew
: Heve Been Tested tor Potential o Cause
Cancer or Reproductive Toxiclty, but whi

Heve N ot Been Adequately Tested As
Required. '

(a) The Sl Drinking Water and Toxic Enforcement Aciof
guires the Govomor 1O publish a list of themicals formally requ
swie or federal sgencies o ‘have esting for c::t'lnog:nid(): or rol
tive toxicity. bul thal thve suate’s qualified expens have not found
"been sdequaely tesicd as required (Healthand Si.[z:ty Cods 2524

B



Readers should note 2 chemicad tha EJFC‘S bezo designated s
¥nowm LO the state lo cBUSc CENCEr of Feproductive (okicily is not included.
in the [ollowing lisung BS LLOne e : ‘
w1jcological cndpaint, F3OWEVE, the “data gap” may continue Io exisl,
for porpoOSses of the state OT fedenl 3pency s ":qmﬂrm:f'lu. Additional in-
jormauoN on the rcquircmcnls fortesting may be obiained from the spe-
g identified be1OW-
an((t:;)a%:c:::ﬂcajs required 19 be tested by the California Depanment of

ici ulation.

Pcs%c;dgi:;gbdw pn:vcndcr_t ,fscl of 1984‘(513 950) mandates that the
California Depanment of _P:sumdc Regulation (CDPR) review chronic
oxicology sudics supporV nE L}’C’Fzmﬂyon o_f pesticidal active ingreds-
coLs. Missing orunaccepP tsble swdies arc identificd as dzia gaps. The st-
Gies mye conduced to Fulf3l] BERERE data requirements of the Federal In-
- iGoc, Funpeige, =pd Rodndcide Act (FIFRA), which is
sdministered bythe U .S. Envu’t.mm:nu.l ?TU}&'-'UC'H Agency. The studies

" gre roviewed by CDPR according 1o guidelines and sundards promul-
paied under FIFRA. Thus, older studics may not meet cwrrent guidelines.

" The exisience of a dBL2 SBP_“’“ ?wpound does nol indicate a ol
iack of informaiion on the _Cam""zfm‘:")f or ljcpmducu'v: Loxidiy of thé

" compound. In some CRSES information exisus in th: opeascientific litera-
wre, but SB 950requires specific additional information. A data pap does
not ;cccssarﬂy indicate that an °°°°S‘_‘"55 or Tﬂprf’dUCﬁV: bazard exists,
For the purposes of this 1ist, & daia gapis siill considered lo be present un-

Ul the study is reviewed and found io be accepiatie, .

Folowing isa listing ©f SB 250dsts gaps for oncogenicity, reproduc-
don, and iraiology siwdics for the first 200 pesiicidal acive ingredients.

" This list will change as dats gapsarcfilled by additional data Urr‘:P)m.
ment - studiss. N . o
For purposcs of this s6€1 on, "onc mouse™ means oncogenicity in miee,
womc ral" means orcogend G 10 At 'Tepro” means reproduction, “ers’
rodent” Means LeTalog cnicity in rodents, “ters rabbit™ means eratogenic-

requiring sdditional testng for that pargoular -

* T Toxic Substances Con 3o 4 health effems 1esi grams

cyclohcaanc xnd lycidyl methacly have besn compleled mggms Enlc'”
ronmental Prowccion Agency'i RVIEW ©f Une WCSBRg prograrn data is vty on
derway, : yun-

. {8) Chemicals required whe tested by the United Suates Sivironmen.
1) Protection Agency, Officc of Pesucide Programs . -
The U.S. Environmenisl Polection Agency (EPA) is responsible for

 theregulation of pesticides inder the Federal Inseciicide, Fungicide, and

Rodenticide Act (FLFRA) FIFR_A quum EPA 10 'Tcgis\:r PC-'SLiCiC\c_s
bastd on dats adequale 1o demonsirale Bt they will not resull in wrorca-
sonzble adverse effects lopeople ©F the environment when usedin sccor .
dance with their EPA-approved labels, ’ :
1 1988, FIFRA wisamended to suengthen EPA” s pesticide rcgula.{O-
.1y autharity and responsibilities 10 rercgisier pesicides regisiored orior
o 1984 10 ensure they meet 032y’ 5 SUingent scientific and rgulnory
stindards, Rercpistrationrequiress registranis 1o develop up—to-date dats
bases for each pesticide acuive ingredicnt As part of the reregisiraion
process, modifications may be made Lo registations, labels or wlerances
{0 enswre they are protective of human health imd the envi Also
reregistration reviews will identify any pesticides whert regulaiory ‘C:
ticn may be necessary to eal with unscasonable risks, EPA has been di-
recied to socelerate the TrEgistration process 3o that the entirc s
is compleed by 1997.The 1988 amendments s out a ﬁ\'c_pmpm‘ °°==. .
ule 1o accomplish this sk with deadtines upplying 1o both pesticide reg-
istrznts and the EPA. These amendments are requiting a subsiansa) nr.:f\_
ber of pew sudies W ke conducted and old sudies o be reformanued jor
EPA review 1o ensur they arc adequaie, EPA may, in the funse, request
additonal data or informadon vo further evalune ATy concerns over the
safety of pesticide producus. )
The chemicals lisied below are those for which data are unavailable
of inadegquate 1o chancierizc OTMCOREDicity, leralogermcity, or reprodoe-
tive effects potential, For purposes of this section, “onc™ N

iry in TabbS. o icry, “iera” micans Lerlogenicity, xnd “repro” meana reproducti ve woxic-
Chemical Testing Needed ity. ) .
) oI TaL, rEpro, lera rodent Chemical Data Requiremenusy
Bendioc nt Acrolein o, en
. onc DNC DUsE, 1Py, e irmdxzoli
Crioroneb o rabio .:lkyl i line wen
meTyn TEpre, en
i i—Aminopyridine . onc, repry, \era
repro, one ml
PCP . ic 06C ML, ONC TDOUSE, en 4-T-Amyiphenol one TR
Peroleurm distliucs, woms oirkinghiaiiir ey Aquashade ouC, TEprD, 1T -
e o . | Benulide 00C, FopTD, WTa
(c) Chemicals required 10 t;.c-ll':swd by the United! States Env‘qunmcml] Benzisothiazoline-3-onc  ouc, repm, =T
Protection Agency, Offic of Toxic Subsiances, S Brodilacoam, . Tepr -
Under Section 4(a) of the Toxic Substances Control Act, iesting ©f 2 | Bromonirostyrenc ) ‘e
Chemizal is required wheR that chemical may presenl an unreasonable | Bosn 77 repro
risk, or is produced in substantial quantiies and entess the environment . .
in n;bsunliﬂ quantities. or MY havesignificant or substantial humanex- | cpyorfjurenol methy! '
Sure. [ . ca e om Chicrophacinon: rn
For purposes of this “cugn, era mcann_:r?logcmcuy. nox" means | Chigropicrin oac, repro
reproductive Wxicity, o’ TREARS DRCogEmICiLy. Chromated wrscricals \=n
’ , Cyciosic one
; Testing Needed . .
C)-zm.u:nl. Cypermethrin oo, repro, \oTa
; noz, ters
Ayl (C12-13) plycidyl e _ N DCNA TTprD, IeTR
—Amy) metiyl ether Ditromodicysnobutanc " im
Bispherol A diglycidy) ethet one, nox D'f:lolop-nulhy\ ooc, i
- Dicrolophos o0, repro
Cycloberme® nok, e Dialodialkylhydanioins onc, repro, tera
: e Dimethepin o, repro, W
Glysiex! methacrylaic® Dimcthyldithiocarbaraue ouc, e, teta
’ . Dinocap and its compounds
SocyshBic oL, e P =
‘ } b-Rexamcthylene dii Diphacinonc and salis onc. reprn, tera
ahyl lidone onc, nox, \en Diphenylamine onc, \era
) nox Dipropyl isocinchomcronsic oo
Phrenol Diuron onc
Page 200
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Chemi cal
Dodine

Endolhai and salts
Erhofumcsaic
Ethoxyquin

Fenthion
Fenvaiorait
Fiuvalinate

Hydron y-methylditiiocsr DI

o
inorganic chioras
Inorganic sulfiles i
Jodine—poLassud iodide
jprodionc

Lrpassn
Lampresioc

Magncsiom P}”"Ph“dc
Malathion

Mancb
MCPB and s
Melfudide and salts

Dauo R
onc, Mpro, iR

onc, Tepro, e
ooc

ont:, 1213 )
out. FEPIT, ien

Chemical Dato Requirements
Propanil omc, T
Prgetamphes ten
Propiconazole onc
Propylent oxiéc e

ome, vepro

Pyrimidimons onc, et
Scthoxydim [
Siduron onc, e, e
Sodiom fnoride \=rm
Sulfomctoron—metiyl ong, =n
TBT-containing campounds ouc, \en
Termephos onc, ien

' Tetrachloroviophos o

* Teramethrin ooc
“Tnisbendxzolc and salts DOC, TG, A -
Thidixzoron oG, ITpro, e
“Thiodicarb wn
Thiophansie—tmethyl . ooe, e .
Trisdimefon oo, Tpro |
Triclopyr and salts onc -
Vernolate . onc, Fepro
‘Revised: January 1, 1998 .

) Hirsromr

1. New section submited \o OAL. for

prrinting oaly pursuant 10 Government Code
section 113438 (Reginer 19, No. 1T). - ’ :

7. Ameniment sobmited Lo 0AL. for pri ing ooty pursuaml W Govemment Cods .

a section 1134338 wm::db:m. g). ' oy

4, Amendment 30 o or pri parsoamt vo Govemmen! Cod
secon 113433 (Reginue 91, No. 1T) . R

4, Ediroria) cocrestion of subsection () (Reginer 91, No. 31).

5. Edhiorial correetion of printing ervoc (Repster 91, Ma, 43).

€. Edtorial correction insintng inadvenenly omined amendrment. Submiucd |

%ALNLM Enm; oaly pusumnt Lo Goverpment Code section 113438 (Regisv

7. Editorial correction of printin errors (Reginer 93, Wao. 45). ’

1. Amendmeni of subsestion () Liled B~]1-54, Submitied 1o OAL forprinting on
(Regiswer 94, No, 31). . :

9, Amendment of subsectons Cb). (). and (8) fled 122354, Submived o O/

" jor printing only (Repisier 95, Ne, 1) §

10. Amendment submiied vo_OAL for printing only purscant w Govemnm
Code section 113438 (Regriser 85, No. 5.

11. Amendment filed 1-30-57; operative 1-30-97. Submined 1o DAL for pr
ing omly pursusnl o Heallh and Safery Code secion 25245 .2 (Repires 91,
5 ] ;

). . :
. 12, Amendment of subsecions (o). () and (d) fled 213913 pperative 2-13-
Submitied 1o OAL for printing only pursmant o Health md.Safay Code o0
_ 252498 (Register 98, No. T}, :




Animel bioasszy dats is admissible and gencratty mmcaugc ol poten-
al effect m;:,u:;ﬁ; rcgulation, substances are present occupationally
For‘it:zci’s 2 possibility of cxposure cither as 2 resull of nommal work
wpmhcnn ons or s rrasonably foresecable cmergency resulting from work-
° rations. A yrasonably loresecabie cmergency is o which 2
P\mznzgc pcrioln should anticipaic baszd on usual work conditions, &
':rsl.ancc‘s perticular chemical properties (e.p., poiential [or explosion,
fire, reactivity), and the potential for f}umnn .h!:!_ill.h hazards, A reasonably
[oresecablec cmergency inciudes, but is not hrmu:d 10, sp{.l'l;, fires, explo-
sions, cguipment failurc, rupture .of containers, or filure of comrol
equipment which may of do resilt in a release of & hazardous substance
into the workplacs, :

{b) Administralive Proccdurt Followed by the Director for the Devel-. )
opment of the Initial List. The Direcior shall inold a public hearing con-

cerning the iniual list The rtcor_t? will remain open 30 days afier the pub-
lic hecarng for additiona wrilen comment. Requests 10 c'xcmpl 2
Lubstance in 2 panicular physial sute, volume, or concentration from
the provisions of Labor Codc scalions 6390 to0 6399.2 mey be made at this
Urme. |f po comments in opposilion o3uch a request arc mads t the pub-
lic hearing of received during the comment PCHOd,_orif'lhc Dircclor can
find no valid reason why L!‘l: request :hould'nm be considered, it will be
incarpomicd during the DIWCWI:'K preparation of the list. .
Aficr the public comument period the Director shall formulate the ini-

yal list and send it 1o the Standards Board for approval. A fier receipt of -

" the list or a modified list from the Standards Board, the Director will
adopt the list and file it w'l.t.h the Office of Ad.m-fini:u:u'vc Law.

(c) Conczntration Requirement, In determining whether the concen-
\ation requircment of & substance should be changed pursuant 1o Labor
Code section 6383, the Director shall consider valid and substantial evi-
dence. Yalid and substantial CV_‘wa shall consist of clinical evi
or ioxicologicxl studies including, but not ltrnited 10, animal bioassay

\ests, shori—lerm in viro 12815, and human epidemiological studies. Upon -

sdopuor, a rcgulation indicating the concentration requircment for a sub-
siance shall consist of 2 fooqmcm the list,

(d) Procedures for Modifying the List. The Direcior will consider peti-
ions [rom any member of the public 1o modify the list or the concentra-
lion reguirements, pursulni 10 }ifepmmdurcs specified in Government
Code section 113471, With petitions 1o modify the list, the Dirccior shall
make any necessary dclctiqm or addilions in U:cordm& with the proce-
dufes herein set forh for establishing the lisL The Direcior will review
the existing list at lcast every two years and shall make any necessary ad-
divions or Belctions in accordancewith the procedures herein set forth for
establishing the lisL i

(e) Critcria for Modifying the List. Pelitions 10 add or remove a.sub-

stance on the list, mudily the concentration lcvel of a substance, or refer- .

cnce when a panicillar subsince ispresent in a physical stale which docs
nol post 1y human health risk must be accompanicd with relevant and
sulficicnt scicntific dau which may include, but is not limited 1o, shori—
\erm 1ests, animal studics. human epidemiological sivdies, and clinical
daw. If the applicant docs not include the compiete coment of a refer-
cneed swdy or other document, there must be sufficicnt information 1o
pcrmit the Dirceor to igentily and obtain the relerenced material. The pe-
iitioner bears the burden of justilying any proposed modification of the
list.
‘ The Direcior shall consider all evidence subrnitied, including negative
and posilive cvidence. All cvidence must be based on properly designed
awudics [or 1oxicological endpoints indicating adverse health cffecas in
humans, t.g.. carcinogcnicily, muugenicity, peuroioxicity, organ dama-
geseliects . . R -

For purpascs of this rcguletion, animal data is admissible and peneral-
ly indicative of pou;mj:l e[Tests in humans, . )

The absence of a panticular cucgory of studies shall nol be used 1o
prove the absence of risk.

Page 23 .

inherent insensitivites, o results must be recvaluated in light of
the lirmits of sensitivity of cach study, its iest design, and the proiocol fol.
lowed, )

In evaluating different results among proper tests, s 2 general ru\c,‘
positive results shall be given more weight than negati ve resuls for pur.
poscs of including 1 substance on the lisiormodifying the listinreicrence
\0 concentration, physical state or volume, so thal appropriate informs.
tion may be provided regarding those positive results, In each case, e
relative scnsitivity of cach test shall be s factor in resolving such can.
flicts, . :

NOTE: Authority ciled: Section €380, Labor Code, Reforence: Sections 63461
6380, €380.5, 6382 and 6383, Labor Code, ‘

HisTorY .
1. New wnicie S (section 337) filed 11-5-41; elfecive thinicth day thercahe

(Register 81, No. 45). ) -

1, Amendment of subscetion (d) filed }-15-87; eficative wpon Rling pursuan 1o

Government Code section 1 1346.2(d) (Reqisier 87, No. 3). ’

3, Editorial correction of HISTORY 2. (Register 91, No. 19).

}338. Speclal Procedures for Supplementary Enlorcement
of Siate Pian Regquirements Concerning
. Proposilion 65. ‘

{2) This section sets [orth special procedures necessary w comply wit
the terms of the approval by the United Siates Depariment of Labor of Uy
California Hazard Communication Stndard, periaining 1o the incompo
ration of the occupational applications of the Califoria Safe Drinkin
and Tozic Enforcement Act (hereinafier Proposition €5), as set forth §
62 Federa! Register 31159 (June 6, 1997). Thizs approva! specifical)
placed cenain conditions on the enforeement of Proposition 65 with nt
gard (o occupational saposures, including that it does not apply to t
conduct of manufacturers occurring owside the Stae of Califomia. An
person ing “in the public intcres” pursuar 1 Health and Safe
Code § 25249.7(d) (hercinafier “Supplemental Enforeer™) or any dinws
wiommey of city alomky Of prosccuiot pursuanil o Health and Safc
Code § 25249.7(c) (hereinafier “Public Prosecuwor™), who dliegesthe ¢
istence of violatons of Propaosition €5, with respet 10 ocoupational ¢
posures &s incorponted into the Califomit Hazard Communication Su
dard (hereinafier “Supplemental Enforcement .Mauer™), shall comy
with the requirements ol this section. No Supplementual Enforeem
Matter shall proceed eacept in compliance with the requirements of 1
section. ’ .

(b) 22 CCR § 12903, szuling fonh specific requiremnents for the comt
and manner of service of sixty-day notices under Proposidon €5, in
fect on April 22, 1997, is adopled and incorporated by reference. In ac
tion, any sixty~day nolice concerming & Supplernenul Enforcement b
er shall include the [ollowing sumement: -

“This notict alicges thc violauon of Proposition 65 with respea o
cupalional cxposures governed by the California Sue Plan for Oco
tional Salcty and Heslth., The Stz Plan incorporaies the provisior
Proposition 63, as approved by Federal OSHA on June 6, 1997, Thi
proval specifically placed cenin conditions with regard Lo occupati
cxpasurcs on Proposition 63, including thal it does not apply 1o the
duct of manufaciurers occurring outside the Stae of California. Th
proval aiso provides that an cmiployer may usce the means of compili
in the gencral harard communication requirernents 10 comply with |
osition 65. it aisorcquires that supplemental enforecment is subject
supervision of the Califomiaz Occupational Safety and Health Adn
travon. Accordingly, any scttlement civil complainl, or subsu
cour orders in this matier musi be submiied o the Atiomey Gen

{c) A Supplemenial Enforcer or Public Prosecutor who comme:
Supplementtl Enforcement Matier shall serve a file~endonied ¢
thc complaint upon the Atorney General within wen days afier [ilin
thc Cournt, »

(d) A Suppicmenial Einforeer or Public Prosccutor shall serve uf
Auorncy General o copy of any motion, or oppesition Ao a2 mot!
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CERTIFICATE OF SERVICE

I am over the age of 18 and not a party to this case. 1 am a resident of or employed in the county where the
mailing occurred. My business address is 950 South Coast Drive, Suite 220, Costa Mesa, California 92626.

I SERVED THE FOLLOWING:

1) 60-Day Notice of Intent to Sue Under Health & Safety Code Section 24249.6;
2.) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A Summary (only
sent to violators);

3.) Certificate of Merit (with supporting papers sent to Office of Attorney General only).

by enclosing a true copy of the same in a sealed envelope addressed to each person whose name and address is
shown below and depositing the envelope in the United States mail with the postage fully prepaid:

Date of Mailing: April 21, 2008
Place of Mailing: Costa Mesa, California

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE MAILED:

W. Bruce Johnson, President
Sears Holdings Corporation
3333 Beverly Rd.

Hoffman Estates, IL 60179

W. Bruce Johnson, President
Sears Roebuck & Co.

3333 Beverly Rd.

Hoffman Estates, IL 60179

And all entities on the attachment hereto

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and

v

correct.

Dated: April 21, 2008




Public Enforcery;

The Honorsble Tom Otloff
Alameda County District Attomey
1225 Fallon Strect, Room 900
Oakiand, CA 94612

The Honorahle William Richmond
Alpine Countty District Attomey
270 Laramic Street, PO BOX 248
Markleeville, CA 96120

The Honorable Todd Ricbe
Amador County District Attornay
708 Court Street, #202

Jacksan. CA 95642

The Honorable Michac! Rarasey
Butte County District Attomay
25 Couaty Center Drive,
Administration Building
Oroville, CA 95965

The Honorable Jeﬂ"rey Tuttle

San Andress, CA 95249

The Honoeable John R. Poyner

Colusa County District Attorney
. 547 Markst Street

Colusa, CA 95932

The Honorable Robert J. Kochly
Cantrs Costs County District Attorney
725 Court Strest, 4th Ploor, Rm. 402
Martiez, CA 94353

The Honorabie Michae! Risse
Del Norte County District Attomey
450 H Strest
Crescent City, CA 95531

The Honorable Gary Lacy

EI Dorado Coumty District Attomey
515 Main Street
Placerville, CA 95667

The Honomble Elirabeth Egan
Fresno County District Attornoy
2220 Tulare Street, #1000
Freano, CA 93721

The Honorable Robert Holzapfel
Glean County District Attorney
540 West Sycamore
Willows, CA 95988

The Honorable Paul Gallegos
Humboldt County District Attornay
825 5th Street

Eurcka, CA 95501

The Honorable Gilbert Otero
Imperial Conty District Attomey
939 West Main Street

El Centro, CA 92243

The Honorable Arthur Maillet
Imyo County District Attomey
PO Drawer D
lodependencs, CA 92526

The Honorzble Edward R. Jagels
Carmn County District Attomey
1215 Truxtun Avenue
Bakersfield, CA 93301

The Honorahle Ronald Calhoun
Kings County District Attorney
1400 West Lacey Boulevard
Hanford, CA 93230

SERVICE LIST

The Honorable Crechard Luck
Lake County District Attomey
255 North Forbes Street
Lakeport, CA 95453

The Honorable Robert Burns
Lassen County District Attorngy
220 S. Lassen Street, Ste. 8
Susanville, CA 96130

The Honorable Siteve Cooley

Los Angelas County District Attarnsy
210 West Temple Street

Los Angsles, CA 950012

The HHonorable imest LiCalsi
Madera County Diatrict Attomey
209 West Yosernite Avenue
Maders, CA 93437

Ths Honorable Edward Berberian
Marin County [istrict Attorney
3501 Civic Center Drive, Room 130
San Rafasl, CA 94903

‘The Honorable Robert Brown
Mariposa County District Attarney
5101 Jomes Street, P.O. Box 730
Mariposa, CA 95338

The Honorable Norman Vroman
Meadacing Connty District Attomey
100 Nosth State Street, G-I0
Ukiah, CA 95412

The Honorable Gordon Spencer
2222 M Sireet
Maroed, CA 94340

The Honorable Jordan Funk
Modoc County District Attomney
204 8. Court Sireet, Room 202
Altaras, CA 96101

The Homorably George Booth
Maono County District Attoraoy
Old Conert House, Main Street
Bridgeport, CA 93317

The Honorabi: Desn Flippo
County District Attarmey

240 Chnrch Sireet, #101

Salinas, CA 93901

The Honorable Gary Lieberstein
Napa County District Attorney
931 Paxicway Mall
Napa, CA 941159

201 Church Street, Suits 8
Nevada City, CA 95959

The Honorabiie Tooy Rackauckas
Orange County District Attorney
40] Civic Center Drive West
Santa Ana, CA 92701

The Honorable Bradford Fenocchio
Placer County District Attorney
11562 B Avenue

Aubum, CA 95603

The Honorable Jaff Cunan
Plumes Courty District Attomey
520 Main Strect, Room 404
Quincy, CA 95971

The Honareble Grover Trask 11
Riverside County District Attorney
4075 Main Street

Riverside, CA 92501

‘The Honorable Jan Scully
Sacramento County District Attomey
901 G Street

Sacramento, CA 95814

’ ‘The Honorable John Sarsfield

San Benito County District Attorney
419 4th Strest, Second Floor
Hollister, CA 95203

The Honorable Michas! Ramos

San Bernardino County District Attormney
316 N. Mountain View Avenue

San Bermardino, CA 92415

The Honorable Bonnic Dumanis

San Diego County District Attomey
330 W. Broadway Street, Suite 1320
San Diego, CA 92101

The Honorable Kamala Harris

San Prancisco County District Astorney
850 Bryant Street, Roam 325

Sen Francisco, CA 94103

‘The Honorable James Willett

San Joaquin County District Attomey
222 E, Weber Avenue

2" Floor, Room 202

Stockton, CA 95201

' The Honorable Gerald Shea

San Luis Obispo County District Attomey
1050 Monterey Street, Room 450
San Luis Obispa, CA 93408

‘The Honorable James Fox

San Mateo County Digtrict Attorsy
400 County Center, Third Floor
Redwood City, CA 94063

The Honorable Thomas Sneddan, Jr.
Santz Barbara County District Attorney
1112 Santa Barbara Stroet

Santa Berbara, CA 93101

The Honorable George Kennedy
Sente Clara County District Attomey
70 Wost Bedding Street, West Wing
San Jose, CA 95110

The Honorable Bob Lee

Santa Cruz County District Attomey
701 Ocean Street, Room 200
Ssnte Cruz, CA 95060

The Honorable Gerald Benito
Shasta County District Attomey
1525 Court Street, Third Floor
Redding, CA 96001

The Honorsble Lawrence Allen
Sicrm County District Attormey

100 Courthouse Square, Second Floar
Downicville, CA 95936

The Honorable James Andrus
Siskiyou County District Attorney
311 4th Street

Yroka, CA 96097

The Honorable David Paulson
Solano County District Attomey
675 Texas Street, Suite 4500
Fairfield, CA 94533

The Honorable Stephan Pessalscqua
Sonoma County District Aftorney
600 Administration Drive, Room 2121
Santa Rasa, CA 95403

The Honarable Caral Shiplsy .
Stanislaus County District Attorney
800 11th Street, Room 200

Modesto, CA 95353

“Yuba City, CA 95991

The Honorable Gregg Cohen
Tehama County District Attornay
PO Box 519

Red Bluff, CA 96080

The Honorabie Michas! B. Harper
'l\-m:tyCom!menetAaomey
PO Box 310
Weaverville, CA 96093

“The Honorable Phillip Clina

‘Tulare County District Attorney

221 South Mooney Boulevard, Suite 224-
Visalia, CA 93251

1200 Third Aveouc, Saite 1620
San Disgo, CA 52101

The Honarsble Samue! Jackson
City Attorney, Sacramento

9151 Stroet, 4th Floor
Secramento, CA 95814

The Honorable Dennis J. Herren
City Attommey, Sen Francisco
City Hall, Room 234

San Francisco, CA 94102

The Honorable Richard Doyle

San Joss, CA 95113

Offioe of the California Attomey General
Pruposition 65 Enforcement Reparting
ATTN: Prop 65 Coordinator

1515 Clay Street, Suite 2000

Ouskland, CA 94612-0550




