DR. RICHARD F. SOWINSKI

1457 Ramsay Circle
Walnut Creek, CA 94597

Sixty Day Notice of Intent to Sue Lexmark International, Inc. and All of Its
Operating Affiliates Under Health & Safety Code Sections 25249.6

Dr. Richard F. Sowinski (hereinafter the “Noticing Party”) hereby provides this Notice
of Intent to Sue Under Health & Safety Code Section 25249.5, et seq (the “Notice”) to Paul Curlander,
Chairman and CEO of Lexmark International, Inc. and all of its operating affiliates (hereinafter referred to
collectively as “LEXMARK?), as well as the governmental entities on the attached proof of service. The
Noticing Party lives at the above address but is represented by counsel and requests that any
correspondence or communications be directed to his counsel, Anthony G. Graham, of the law firm of
Graham & Martin, LLP, at 950 South Coast Drive, Suite 220, Costa Mesa, CA 92626, Telephone: (714)
850-9390 and Facsimile: (714) 850-9392.

This Notice is intended to inform LEXMARK that it is in violation of Proposition 65, the Safe
Drinking Water and Toxic Enforcement Act (commencing with Health & Safety Code Section 25249.5)
~ (hereinafter “Proposition 65"), specifically Section 25249.6. Proposition 65 states that when a party, such
as LEXMARK, an entity with more than ten employees, has been or is knowingly and intentionally
exposing its customers and users of its products to a detectable level of any chemical designated by the
State of California to cause cancer or reproductive toxicity (the “Designated Chemicals”), it has violated
the statute unless, prior to such exposure, it provides clear and reasonable warning of the exposure to the
potentially exposed persons (Health & Safety Code § 25249.6). LEXMARK manufactures, distributes,
sells and markets copiers (“the Consumer Products”) in California through retail outlets and through its
internet website (www.LEXMARK.com), which when operated or used emit detectable levels of
Designated Chemicals. The Consumer Products relevant to this Notice are identified on Exhibit A hereto.
LEXMARK however has not placed on the any of the Consumer Products, its packaging or marketing
materials, nor anywhere on its internet website a clear and reasonable warning that use of any such
Consumer Products will expose the user to a Designated Chemical. LEXMARK is therefore violating
Health & Safety Code Section 25249.6.

In the ordinary course of its business, LEXMARK manufactures, distributes and offers for sale,
both through retail outlets and through its internet website (www.LEXMARK.com) in California, the
copiers identified on Exhibit A hereto. It has been doing so for at least one year prior to the date of this
Notice.

Photocopy machines produce hazardous emissions during their operation which include include
Benzene, styrene oxide, Ethylbenzene, Napthalene, toluene, 1,1,2,2, Tetrachlorethane, 1-Nitropyrene, and
Trichlorokethylene, chemicals known to the State to cause cancer, birth defects, and/or reproductive harm.

These chemicals pose a significant health risk and are emitted without a clear and reasonable warning as
required by The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65) Health &
Safety Code § 25249.6.

A photocopy machine is an electronic duplicator that fuses a reproduced image to plain bond paper.
Photocopy machines work as follows: :

* A copier drum is given a positive charge.
* The image from the original copy illuminates the charged drum and a latent image is formed.



e Static electricity attracts toner to the drum surface and a visible image is formed.

 Toner on the drum is transferred to paper by positive charging.

*  After the image transfer process is completed, the paper is separated from the drum surface.

« Toner on the copy paper is firmly fixed when the paper runs between heat and pressure rollers.
* A cleaning blade wipes off excess toner.

* The drum is exposed by a neon lamp to erase remaining static charge.

The Consumer Products, when used in the ordinary course of business, emit vapors, gases and particles
containing Designated Chemicals. Each of the Consumer Products identified on Exhibit A hereto emit,
when in operation or use, the following Designated Chemicals: Benzene, a chemical known to the State of
California to cause cancer and reproductive toxicity; styrene oxide, a chemical known to the State of
California to cause cancer; Ethylbenzene, a chemical known to the State of California to cause cancer;
Napthalene, a chemical known to the State of California to cause cancer; toluene, a chemical known to the
State of California to cause reproductive toxicity; 1,1,2,2, Tetrachlorethane, a chemical known to the State
of California to cause cancer; 1-Nitropyrene, a chemical known to the State of California to cause cancer
and Trichlorokethylene, a chemical known to the State of California to cause cancer.

Persons using the products identified on Exhibit A will be exposed to these Designated Chemicals
primarily by inhalation. None of the products identified on Exhibit A hereto have a clear and reasonable
warning, as required under Proposition 65, informing persons either purchasing or using the products that
use of such products will result in exposures to the identified Designated Chemicals.

Proposition 65 requires that notice and intent to sue be given to LEXMARK sixty days before a
suit is filed. With this letter, Dr. Sowinski gives notice of the alleged violations to LEXMARK and the
appropriate governmental authorities. This notice covers all violations of Proposition 65 that are currently
known to Dr. Sowinski from information now available to him. Dr. Sowinski reserves the right to amend
this Notice to inform LEXMARK of other violations and/or exposures as it gathers further information.
With the copy of this amended notice submitted to LEXMARK, a copy is provided of “The Safe Drinking
Water and Toxic Enforcement Act of 1986 (Proposition 65): A Summary.”

Dated: September 2, 2008 (

By:
Anthony'G. Graham;\Ssq\)‘




LEXMARK EXHIBIT A

Model Number:

X9575
X6575
X4875
X5075
72420
X3650
X4650
X2600
X1270
X2470
X2500
X3550
X5070
X5450
P4350
X3470
X4270
X5075
X5470
X5495
X4550
X7350
X4850
X4875
X6570
X8350
X6575
X7550
X9350
X9575



CERTIFICATE OF MERIT
Health and Safety Code Section 25249.7(d) .

1, Richard F. Sowinski, hereby declare:

1. This Certificate of Merit accompanies the attached sixty-day notice(s) in which it
is alleged the parties identified in the notice have violated Health and Safety Code section
25249.6 by failing to provide clear and reasonable warnings.

2. I have consulted with one or more persons with relevant and appropriate
experience or expertise who has reviewed facts, studies, or other data regarding the alleged
exposures to the listed chemicals that are the subject of the action.

3. Based on the information obtained through those consultations, and on all other
information in my possession, I believe there is a reasonable and meritorious case for the private
action. I understand that “reasonable and meritorious case for the private action” means that the

. information provides a credible basis that all elements of the plaintiffs’ case can be established
and the information did not prove that the alleged violator will be able to establish any of the
affirmative defenses set forth in the statute. | |

4. The copy of this Certificate of Merit served bn the Attorney General attaches to it
factual information sufficient to establish the basis for this certificate, including the information
identified in Health and Safety Code section 25249.7(h)(2), i.e., (1) the identity of the pérsons |
consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed by
those persons.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Execyied aw’ alifgrnia on May 13, 2008.
¢ ' .
' AL ""V(/LZt
A
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GFFICE OF ENVIRONMENTAL HEALTH
HAZARD ASSESSMENT

| CALIFORNLA ENVIRONMENTAL PROTECTION AGENCY

THE SAFE DRINKING WATER AND TOXIC
RCEMENT ACT OF 1986
(PROPOSITION €5); A SUMMARY

re following summasY has besnpreparcdby the OFfice of Envisoamen-
1) Heslth Hazard Assessment, the lead agency for the impicmentzton
of the 5afe Dri jng Water and Toxic Enforcement Act of 1986 (com-
monly Xnown 85 wproposition 657, A copy of this summary must be in-
cluded &5 &n griachment 10 any notice of violaton served upon anallcged
violstor of the AcL The summary provides besic information about the
provisions of thelaw, andis intendedtoserveonly &s @ conyenicol source

of gencral information- 1t is not fntendzd Lo provide suthoritgtive guid- -

ance on the meaning OF application of the law. The resder is di o
{Hc statute and its jmplementing regulations (ses citsfons below) for fur-
{her information.

; s appears in Californis law 8s Health and Safety Code Sec-
’;;;W;‘;:’;fmfmh 5249,13, Regulations thai provide more specific
puidance on compliancs: and that specify procedures 10 be foliowed by
The State in carrying oul cerain aspects of the Jaw, we found in Tide 22
of the Californis Code of Regulations, Sections 12000 through 14000,

WHAT DOES PRO POSITION 65 REQUIRE?

e “Governor’s List” Proposition €5 requires the Goveror to publish
g listof chemicals that 8¢ ¥nown to the Stz of California 1o cause can-
irih defects or other reproductive harmi, This list must be updated-
al jeast once & year Over 550 chemicals have been listed s of May 1
1996. Onty thos< chemicals thatare on the list are regulated under this
1zw, Businesses that produes, use, relense o otherwise engage in activi-
Lies involving those chemicals must comply with the following:

Clear and reasonable warnings. A business is required 1o warm 3 person
before g novwAngly gnd intentionally” exposing (hal person 10 8 listed
enemical. The warning givenmust be "clear and feasoneble.” This means
{hat (he WEITHNg muost: (1) clearly make known Lhat the chemicalinvolved

{5 knOWR L0 CaUSE cancer, OF birthdefects or other reproducti ve barm; end-

(2)be givenin such s way thatit will effectively reach the persen before

.she is exposed- Exposuress are cxempt from the warning require-
) br;;xf isf 1;;; occur Jess than twelve months after the date of lisung of the

chemcal.

Prohibition from discharges inlo drinking water, A business musl not

lisied a5 kpown L0

Exposures M}wﬁ"iﬁfﬂ"‘ risk of cancer, For cbemicalsthatare
\¢ 1o cause cancer (‘rarcinogens™), 2 waming

is not reguired if the business can dernonstrate thal the expasure occurs

a1 3 Jevel Lhat poses "o significant risk.” This means thal the exposure

‘is ciculated to resull in nol more than one excess case of ancer in

100,000 individuals exposed over & 70-year ifttime. The Proposition 65
repuations idenufy spesific “no significant ik™ levels for more tharn
250 listed carcinogens. : :

Exposwres that will produce no observable reproductive cfJeci al 1,00
simes the level in guestion. For chemicals known Lo the Swte o c,aus(
birth defects or diber Teproductive harm (‘reproductive Loxicans™), "
warning is not required if the business can demonstrate thai the “POH;-T-
will produce po observable effect, even 1,000 times the ievel inque s
Lion. 1 other words, the evel of exposuare must bebclow the **no obser~
able cffect Jevel (NOEL)" divided by 2 1,000—fold safery or unceraint
facior. The “no observeble effect level" is the hiphest dasc level whic
has not been associated with an Obscrvable adverse mproducdyt' or Ae
velopmental effect. '

. Discharges that do no! result in a “significant amount” of the liste

chemical éntering inio any souree of drinking water, Tbe prohibitio -
from discharges inlo drinking waler does nol apply if the dischargeT
‘sble 1o demonstrate thata “sigrificant amount” of the listed chemical b
not, doss not, or will not enler any drinking waler source, and that the A3
charge complies with al} other applicable laws, regulations, permits, T
quirements, OT OTOET:. A “significan amount” means any detociat 4
arnount, except &n amount that would meet the “no significant risk™
“no observable effect” =5t if an individus! were exposed o such
amount in drinking watet, . .

HOW IS PROPOSITION 65 ENFORCED?

Enforcement is carried ont through civil jawsuits, These lawsuits mey

. brought by the Auomey General, amy district attorney, or cerain &ty

\omeys (thosc in cites with 2 population exceeding 750,000). Lewst

_may siso be brought by privale parties scting in the public inwerest,
only afier providing notice of the alleged violation the Anomcy Ger
al, thz appropriate district arLorniEy and dity anorney, and the business
cused of the violation. The mouce must provide adequate informzuio:
2llow the Tecipicnt o assess the nature of the Rllcged violation. A n<
mustcomply with the il prrmetion and procedural requircrnents speci
integulations (Tits 22, Califorris Code of Regulations, Secion 129
A privalc pzny. may nol pursue an sforceoent action directly u
Proposition €5 {f one of the governmental officials noted above init’
an action within sizty days of the notice. :

A business found 1o be in viclation of Propasition 65 is subject 1o

yknowingly discharge of release 3 Histed chemical inlo waler or onto land
pably will pass into 8 source of drinking waier, Dis-
charges we exerpl from this requirement if they occur Jess than twenty
months afier the 0B of listing of the chemical, .
JoES PROPOSTTION 65 PROVIDEANY EXEMPTIONS?

Yes. The Jaw exempts:

Gay:rn;ncnwi agencizs and public water uriities. All agencies of the

(cderal, State o joca) govermment, as well 15 entities operaling public wa-
| SySiems, BT cxe ’

Bu:inzxx?: with nine orJewer employees, Neither the warming require-
ment nor the discharge prohibition applics 10 & business thet ernploys &
o) of nine or fowes SMPICYE: -
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penshics olupio $2 500 per-dsy-fersach violation. In zddivon, the *
ness'may be ordered by 8 coun of law 10 stop Committing the violr

'FOR FURTHER INFORMATION. ..

Contact the Office ol Enviro nmental Health Hazard Asscssmemt's
osition 65 lmplemenution Office a1 (916) 445-6500.

§ 14000. Chemicels Required by State or Federal Law
. Heve Been Tested for Polential o Cause
Cencer or Reproductive Toxicity, but Wit
Heve Not Been Adequatety Tested As
~ Reqguired. o
(&) The Szfe Drinking Waer and Toxic Enforcement Aci of ]
quires the Governor to publish a Tist of themicals formally requ
staie or fcoeral apenci=s 1o ‘have testing for Ca.rtinogcnid(): or T
tve toxicity. but thal the state’s qualified expens have not fourd
been adequacly iesied s Tequired (Healthand Safery Code 2524

Feriser 74, Mo’



Readers should pote 2 chermical tha alrca_.s besn designaied as
- : Ty . . e . 1
tnown Lo the stalelo cBUS < cancer o reproductive loxicily is not included.

inthe foljowing listing 25 requiring ddiions) Lesting for that panicular -

joxicological endpaint. 13 o wever, the “date gap" may contine 1o exist,

~r! . ") n :
ihe state, ©T §SOCTR] agency’s requirements, Additiona) in-
EZ:T]::;P:: c:noliu x:;uircrnﬂﬂu for testing may be obizined fromthe spe-

e 23 T JOW.
mﬁ(;)agChw:gﬁfni?‘;zqc\?i:b—ccd 10 be tested by the California Depanment of
"““““;;ﬁ;g;gﬁ;’;;,ﬂcnum Act of 1984 (SB 950) mandates tha the
' CnJT?:mj,n Depanment ©f Pesticide Regulation (CDPR) review chronic
; D] studies suppOr Ui B the registration of pesticida! active ingredi-
toxicol OBYSWAIE M PP, o bic st are dentified s das paps. Tho s
cats, Missing 80 311 gemerc daa requirements o the Federal In-
dm-m-td Fungicide, @00 Rodenicide Act (FIFRA), which s
b o red b g:hc U'S _ Environments] Proleciion A gency. The stdies
: sdmi :':LE ed by CDP.R adcﬂfdillg 1o puidelines m_d stndards pmmu]-
- rcv:cdv; Fl]-z'RA Thus, older studics may not meel curent guidelines,
R un:dslcnu: of.a aapa £8P for & compound docs nal indicat: a 1ozl
o or formation on the carcinogenicity or reproductive oxiclly of thé
ok o d. In some cRSES « jnformation exists in the open scientific lizra-
compmmsg 950 requires s pecific additional information, A data gap does
ks i) i:r:iqicm (st &n oncopenic of reproductive hazand exists,
ot nwcs:m ;ya of this 1isL & datx gapis sil] consideredio be present.un.
‘)f;:rml_h:s}:u d?:s evicwed and jound 1o bc acceptable,
’ Focnowing s listing 0 SB 950daus gaps for oncogenicity, reproduc-
j 4 1eralology studiss for the firs{ 200 pesticidal active ingredients,
’ 't]J'?:'iJ; rix:l will change as G&i# gaps.are filled by additional dats or replace-
ment. stodies. o - L
) i 1301, ONCMOUsSE™ MEUns ORCOEETICILY i UGS,
" o ﬁamué:::;:; ity in s, “repro” means reproduction, “era
r:;‘:n? means teratogemi S Y in rodents, “1era rabbit” means teratogenic-

ty i nbbh;;cnﬁuﬂ Testing Needed
B;ndiodfb o0C Tal, TEpN, bera odent

. ‘ONC ral, bR mouse, | e
Chioroneb s epra
Peooleum distllaes, gm:ﬂ'ﬂnc WC nl.:::‘c mousz, P, T

i .o 1o betesiedby the United States Environmental
. cp:n:ca:smqgrcdw of Toxic Substances. o
Howo‘;wim.(i) of the Toxic Substances Control Act, testing of a
Un,:!d:l it reguired when that cheniical may presenl an unrcasonable
o js produced in s¥ pstantial quantities and eness the environment
Tlnx:;;:;ndd quantitics: or may havesignificani or subsantial human ex-
1! .

ure. : jon, “era™ meany eratogenicity “l;wx" —
urposes of this ,a:u?n, ' g :

rt::rg:igcﬁvt ioxicity, “oFE ' means oncogenicity, .
Chemical ' Tesiing Needed .

Ayl {C12-13) plycidyl ether . x: ::-:

Amy) Wi |

Bisphenol A diglycidy) eth=t m nox
v nox, 1£7T2

Cyclohca

6lyddﬂ }n:ﬂnaymz' zn

| 6-Hexamethylene diipocyansi TioY, 1era

. N—cthylpymolidone one, Tiox, \era

* Th Toxic Substances Cun%\icm 4 health effers L=stin
cycloheaanc xnd glycidyl metha hawe been completed and mw;n;n l:,
roamentsl Prowection A

: geory'irevicw of Uhe \esting program data is currently un.
ey, . ‘

2] Protection Agency, Office of Pesticide Programs ‘
The U.S., Environmentsl Protecion Agency (EPAY) is responsible for

. {4) Chemicals required 0be lesied by the United States Ehivi ——

 theregulation of pesticides under the Federal Insecticide, Fungicide, and

Rodenticide Act (FIFRA), FIFR.A requines EPA 10 ‘register pesticides
based on dats adequale todemonustraie thatthey will not result in unrea-
sonable adverse effectsiopeople ©F the environment when usedin accor.
dance with thetr EPA-approved Jabels, T
in 1988, FIFRA wasamended 10 strengthen EPA” s pesticide regutato-

1y authority and responsibilites 10 reregisier pesticides regisiered prior
to 1984 1o cnsure they mest 6Azy' & stingenl scientfic and n:gulndq
standards. Rercpistration requires registrants o develop up—o—daie dats
bases for cach pesticide active ingredient As pan of the rercgistration
process, modificuions may be rriade Lo registrations, Labels or toleranc

{o tnsure they are proteclive of huran health and the environment Alto
rerepistration reviews will identify any pesticides where regulatory ac.
lion may be necessary o dea) with unrcasorable risks, EPA has been di-
recied to acoelerate the reregistration process 3o that the entire process
is completed by 1997, The 1988 amendments set out a five~phase sched- .
wle to accomplish this Lk with deadtines epplying 1o both penicide reg-
isirants and the EPA, These smendments arc requiring 2 substntial num.
ber of new studies 10 be conducted and old smdies 1o be reformaned for

EPA review to ensore they are adequals, EPA may, in the fui
additional data or informaton xo further evaluate any anmg Ur::,‘ﬁ':

. safety of pesticide products,

The chemicals listed-below are those for which data sre unaveilshle
or inadequate 1o chancierize Oncogenichy, lemogenicity, or reprodac.
tive effects potenifal, For parporses of thit seation, “coc™ imeans socogen-
idity, “1era" mcans LTalogenicity, mnd “repre” means reproductive waxic. -

Phendl fox

il ] '

’ Chemical ’ Data Reguirements
Acrolein ong, ke
Alkyl imidxzolines e
Amerryn TOprS, kent
4—-Aminopyridine . ong, KTpro, 1eta
4T=Ammylphenol ooc, o
Aquashade oo, FTpro, teta - )
Bensulide . o, TEpTD, teTm
Benzisothiazotine-3—one ouc, TEpTe, teTa .
Brodilacoam, | . : Tepro :
Bromounitrostyrenc “ten,
Chlorfharens! methyl =
Chlorophacinone \zra
Chloropicrin oog, Tepro
Chromated arsericals ten
Cyclosic one
Cypermethrin o, T, Lera
DCRA : oo, e -
Dibromodicysnobuizn “en
Diclofop—metityl o, T
Dicroiophos R, Tepro
Dihalodialkylhydantoins oec, Tepro —
Dimethepin DO, TTPID, TR
Dimethyldithiocarbamae o0c, repro, e
Dinocap and its compounds e
Diphacinone and salis o0c, repro, tera
Diphcnylamine one, e
Dipropyl isocinchomeronaie repro
Diuron one
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Chtmitﬂl i
. Dodinc
Endolhall wnd 2B
Ethofumesaie
Ethozyquin

Fentiion
Fenvalerale

Dow R
© ong, Tepro, IR

0og, TEpTS, (£
ooc

One, repre, LT
1epro, tere

ong, repe, ten
onc, repry, SR

anc, TSpIo, R

Chemical
Propanil

Propiconazok
Fropybens oxide

Pyrazon
Pyrethrin and derivaives
Pyrimidmone

Sethoxydim

Siduron

Sodiam floocide
Sulfometuron-methyl -

THT-containing compounds
TCMB

Temephos -
Tetrachiorovinphos

* Tetramethrin

Thisbendxzote and salts
Thidiszoron

Thiodicarb
“Thigphanate—rnethyl
“Thiram )
Trisdimeion

Triclopyr and salts

Vemnolais

- Revised: Jaouary 1, 1998

oL, ITp, e
onc, ien
ong, ten
ont, T, e
oo, izn

DOC, TG, AT -

ouc, TG, 1eTh

w

1, New scetion subsninzd o OAL. for printing taly pursuant to Govenment Code

section 113438 (Regisier 88,
-9, Amendment submined Lo OA1.
section 11243.8 (Reginer 90, Na. 2),

10 0AL. for

section 113438 (Regisuer 91, Na. 17).

4_ Edinorixl correction of subsection (€) (Reginer 91,
5. Editorial correcton of printimg ervoc (Repuer 91,
6. Edtorial comrection instting inadvenzatly omined
OAL for printing caly pwsumnit Lo Government

93, No. 20).
- 4, Editoria) correction of pintim
3. Amendment of subsestion (2D

2, Amendment submd

(Register 34, No. 3D,

9. Amendment of sitbsections (b)),
jor printing only (Repisier
10. Amendment submitied W

errocs (Regi
Pﬂed E—l-&(:'.g:lg

No. 17

o
.

Code scction 113438 (Repriseer 85, Ro. 53D

11, Amendment filed 1-30-57; opcradve |

{or pricting caly parsoant to Government, Cods
oty possuant 1o Government Cod
Na.31). '

Cude_m' 113438 (Regisv

93, Ne. 45).
bmined 1o QAL forprining o0

(S), and (d) [iled 122354, Submi
SN (4] nbminzd e O/

OAL for printing only purscant W Goveram
36-97. Sobmined 1 OAL for pr

'1;; enly pursuant o Health wnd Sadety Code section 25245 .8 (Regins 57,

) . . :
.17 Amendment of subscctions (53, () wrd (d) fded 2~13-51;
Subsmitied to OAL forpri
. 252493 (Register 98, No. ™).
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* e list or a modificd

Animel bioesszy data is adrmissible and generally indicauve of polen-

al - in humans. I

UEJFC l;fu: u.rpcvLs ms:s of this regulation, substances are presen occupationally

whc?'n gmn is 3 possibility of expostre cither as a result of normal work
:ons or § reasonably foreseeable emergency Tesulting from work-

place operations. A reasonably foresecable emergency is one which &

reasonable person should anticipaie based on usual work conditions, &

substance's paniculiar chemical properties (2.5 poigniial for cxplosion,
fire, reactivity), and the potential for human health hazards, A reasonably
[orcsecable emergency sncludes, bul is not limited to, sp{.l'ls, fires, explo-
sions, cquipment fajiure, rupure ‘cl' containers, or falure of control
cquipment which mEY or do resslt in a release of 1 hazardous substance

_ into the workplace.

) Administrati ve F‘roﬁcduréfollowcd by the Director for the Devel-

opment of the Initia) List The Director shall hold a public hearing con-

cerning the initial list. The rccorﬂ will remain open 30 days afier the pub-
lic hearing for additionsl writizn comment. Requests 10 exempl 2
substance in1 particular physm} sz, valume, or concentration from
the provisions of Labor Code scotions 6390 1o 6399.2 mey be made at this
“ime. I[ no comments inl opposition o such a request arc madz at the pub-
{ic hearing of reczived Quning the comment period, of if the Direclor can
find no valid rcxson why the request shouid not be considered, it will be

. incorporaicd gduring the Director's preparation of the list

Afer the public comument period the Director shall formulate the inj-

i d send it W

g Jis! from the Standards Board, the Director will
adopt the listand file i1 wi}h thz Office of Administrative Law.

(c) Conceniration Requircment In determmining whether the concen-
ration requircment of = substance should be changed pursuant to Labor
Code scction 6383, the Director shall consider valid and substantial evi-
denee, Valid and substantial evidence shall consist of clinical evidence
or Loxicological studics including, but not Htmited to, animal bioassay

\ests, shori-term in vitro 1esti, and homan cpidemiological studies, Upan -

adopuon, a jegulation indicating the concentration requirement for a sub-
siance shall consist of 2 footnote oa the list,
(d) Procedures for Modifying the List, The Director will consider peti-

‘ “Wons from any membeT of the public w0 modify the list or the concentra-

sion requircments, purSusnt 10 the procedures specified {n Governmemnt
Code section 11347.1 With petitions to modify the list, the Dircclor shall
make any necessary deletions or additions in accordance with the proce-
distes herein sei fonth for establistiing the list. The Director will review
the cxisting listal least eveTY two years and shall make any necessary ad-

. divions or delctions in accordancewith the procedures herein set forth for

establishing the list. . )
(c) Criteria for Modifying the List, Petitions lo sdd or remove 2.sub-

stance on the list, mudify the concentration level of & substance, orrefer- .

cnee when a panicutar subsiance is present in a physical stale which does
nol posc any human health risk must be accompanicd with relevant and
culTicient scicniific data which may include, but is not limited 1o, shori=
\erm Lesis, animad swdies. human epidemiological sludies, and clinical
data, IT the applicant docs not inclyde the complete coment of a refer-
cnced swdy or other document, there must be sufficient information 10
permit the Dirccior 10 jdentify and obtain the referenced material. The pe-
ritioner tars the burden of justilying any proposed modi fication of the
l‘,L'.rl-u: Dirccior shall consider all evidence submited, including negative
and posiiive evidence. All cvidence must be based on properly designed

studics for 1gxic:ologi:;ll endpoinys indicating adverse health effects in

huTnans, &g« carcinogenicity, mutsgenicity, neuroloxicity, organ dams-
peeliects. ) ' .

For purposcs of this regulation. animal data is admissible and general-
ly indicative of pou:nﬁxl elfects in humans,

The abscnce of 2 p;mculu caiepory of studics shall not be used \o

prove the absence of risk.

the Stendards Board for spproval, A fier reesipt of

inherent insensitivilies, :” resulls must be reevaluated in light of
the limits of seasifivity of eacht study, itsiest design, and the protocol {of.-
lowed, .

In cyaluating differznl resulls &UTIONE proper ests, a5 2 general rule,
positive results shall b given Tnare weight than negative resulls for pur-
poses of including 2 substence. on the list or modifying the listinreferonee
\0 concentration, physical state or ~volume, 50 thal appropriate informa.
\ion may be provided regurding those pasitive results, In cach case, the
relative sensitivity of cach test shall be s {actor in vesolving such con.
flicas, . :

NOTE: Authority cited: Seciion 63BD, Labor Code, Referener: Sections
£380, £380.5, 6382 and 6383, Labor Code, 6361,

HisTorY .

. L. New anicle § (section 337) filed 11-5-31; effective thineth day- '

(Register 81, No.45)

2, Amendmemt of subseetion (¢) filed ,\-,-ls-n-;cﬂcu':vc n fili '
Govemnment Cods section 11346.2(d) (Register E7, NOI.J?;’;._ tiing pursuani o

3, Editosia) cormetion of HISTORY 2, (Repisier 91, Ne. 19).

§a38, Speclal Procedures {or Supplementary Enforcement
of Siate Plan Requirements Concerning
Proposition B5. )

{a) This sectionsels forth special procedures hecessery tocomply witl
the terms of the spproval by the United Sutes Depanument of Labor of L
California Hazand Communication Stndesd, pertaining (o the incomo
ration of the occupational applications of the Catifomix Safc Drinkin
und Toxic Enforcement ACt (hercinafizr Proposition €5), as set forth |
62 Federal Register 31159 (June 6, 1997). Thiz approval specificall
placed cerizin condilions on the enforcement of Proposition 65 with
gard 10 occupatoml caposures, including that it does nol apply to th
conduct of manufacturers ©eCLTTIRg ouside the Stais of Calilorniz, An
person proceeding "“in the public interest” pursusnt w’Health and Safe
Code § 25249.7(d) (hercinafier “Supplements] Enforcer™) or any disr
siiomey Or city allomey OF Prosecuior punsuant o Hexith and Sxfe
Code § 25249.7(¢) (herzinalter **Pablic Prosecuvor™), who alicges the ¢
istenee of viotations of Propasition 65, with respect 1w occupational ¢
pasures as incorporated into the Californiz Hazard Communication Su
gard (hereinafier “Suppicmental - Enforcement Mauer™), shall comy
with the requirements ol this section. No, Suppiemenisl Enforeem
Maner shall proceed except in compliance with the requirements of ¢
section, ' : .

(b)22 CCR § 12503, seuling forth specific requirements for the comt
sind mamnicr of service of sixty—day notices under Proposigon 65, in
fect on April 22,1997.1s ndopled and incorporated by reference. In a ’
tion, any sixty—tay notice concermning Supplemnental Enforcement
wer shall include the following suxement:

“This notice alieges the violnion of Proposition 65 with rospect 10
cupational cxposurcs governed by the Callfornia Swe Plan for Oco
Wional Safcty and Health. The Staie Plan incorporacs the provisior
Proposition 63,85 approved by Federal OSHA on Junc 6, 1997, Thit
proval specifically placed certain conditions with regard to occupati
cxpasurcs on Proposition 65, including that it does nol apply o the
duct of manufacturers occurring outside the Stme of Califomie T
proval also provides that an cmployer may use the means of compli
in the gencral hazard comnmunication requirernents 10 comply with |
osition 65, I\ olsotequires that suppiemental enforcement is subject !
supcrvision of the Califomia Occupational Safety and Health Adn
\raton. Accordingly, mny scttiement, civil complaint, or subst
court orders in this matier must be submitied 10 the Allorney Gen

(€) A Supplemental Einforcer or Public Prosecutor who comma!
Supplcmenitl Enforcernent Matier shall serve a fle—cndonsed o
the complaint upon the Atorhey General within ten dxys alier [ilin
the Court.

(d)A Supplemental Enforeer or Public Prosccutor shall serve ug
Auarmncy General u copy of any motion, or oppaesition \n 2 mor

0
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CERTIFICATE OF SERVICE

1 am over the age of 18 and not a party to this case. I am a resident of or employed in the county where the
mailing occurred. My business address is 950 South Coast Drive, Suite 220, Costa Mesa, California 92626.

I SERVED THE FOLLOWING:

1) 60-Day Notice of Intent to Sue Under Health & Safety Code Section 24249.6;

2,) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A Summary (only
sent to violators;

3.) Certificate of Merit (supporting papers sent to Attorney General only)

by enclosing a true copy of the same in a sealed envelope addressed to each person whose name and address is
shown below and depositing the envelope in the United States mail with the postage fully prepaid:

Date of Mailing: September 2, 2008
Place of Mailing: Costa Mesa, California

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE MAILED:

Paul Curlander, CEO California Attorney General
Lexmark International, Inc. (Proposition 65 Enforcement Division)
1 Lexmark Centre Dr., 1515 Clay Street, 20th Floor

. QOakland, CA
740 W. New Circle Rd.

Lexington, KY 40550

~And all entities on the attachment hereto

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and

correct.
Dated: September 2, 2008 ‘ M M
¥ }




ATTACHMENT TO PROOF OF SERVICE

San Diego City Attorney
1200 3rd Ave. Ste. 1620
San Diego, CA 92101

Los Angeles City Attorney
200 N. Main St. N.E.
Los Angeles, CA 90012

San Francisco City Attorney
1390 Market Street
San Francisco, CA 94102

Riverside County DA
4075 Main St., 1¥ FL
Riverside, CA 92501

Sacramento County DA
P.O. Box 749
Sacramento, CA 95812

San Jose City Attorney
151 W. Mission St.
San Jose, CA 95110

Humboldt County DA
825 5th Street
Eureka, CA 95501

San Mateo District Attorney
1050 Mission Road
South San Francisco, CA 94080

Sonoma County DA
600 Administrative Dr.
Santa Rosa, CA 95403

Yolo County D A
301 2™ Street
Woodland, CA 95695

El Dorado County DA
1360 Johnson Blvd. #105
South Lake Tahoe, CA 96150

San Diego County District Attorney
330 Broadway
San Diego, CA 92101

Los Angeles County DA
210 W. Temple Street, 18th Floor
Los Angeles, CA 90012

San Francisco County DA
880 Bryant Street
San Francisco, CA 94103

San Bernardino County DA
316 N. Mountain View Av.
San Bernardino, CA 92415

Orange County District Attorney
700 Civic Center Dr. W., 2" FL.
Santa Ana, CA 92701

Santa Clara County DA
2645 Zanker Road
San Jose, CA 95134

Shasta County District Attorney
1525 Court Street
Redding, CA 96001-1632

Marin County DA
3501 Civic Center Dr. #130
San Rafael, CA 94903

Contra Costa County DA
727 Court Street
Martinez, CA 94553

District Attorney
1430 Freedom Blvd.
Watsonville, CA 95076

Ventura County DA
800 South Victoria Avenue
Ventura, CA 95695



Napa County DA
931 Parkway Mall
Napa, CA 94559

Inyo County DA
386 W. Line Street
Bishop, CA 93514

Lake County DA
255 N. Forbes St.
Lakeport, CA 95453

Stanislaus County DA
300 Starr Avenue
Turlock, CA 95380

District Attorney
14227 Road 28
Madera, CA 93638

Sutter County DA
446 Second Street
Yuba City, CA 95991

Mariposa County DA
P.O. Box 748
Mariposa, CA 95338

Nevada County DA
201 Church Street, Suite 8
Nevada City, CA 95959

San Luis Obispo County DA
1050 Monterey Street, Rm. 450
San Luis Obispo, CA 93408

Merced County DA
445 1 Street
Los Banos CA 93635

Mondoc Couhty DA
204 S Court Street
Alturas CA 96101

Kern County DA
2100 College Avenue
Bakersfield, CA 93305

San Joaquin DA
225 W. Elm Street #C
Lodi, CA 95240

Mendocino County DA
700 S. Franklin St.
Fort Bragg, CA 94537

Butte County DA
25 County Center Drive
Qroville, CA 95695

@rmge County District Attorney
700 Civic Center Dr. W., 2™ FL.
Santa Ana, CA 92701

Solano County DA
321 Tuolomne Street
Valejo, CA 94590

Santa Cruz County DA
701 Ocean Street
Santa Cruz, CA 95061

Alameda County DA
1225 Fallon Street
Oakland, CA 94612

Del Norte County DA
450 H Street
Crescent City, CA 95531



Santa Clara DA
2645 Zanker Rd
San Jose CA 95134

Solano County DA
321 Tuolumne St
Vallejo CA 94590

Glenn County DA
540 W Sycamore St
Willows CA 95988

Kings County DA
1400 W Lacey Blvd
Hanford CA 93230

Riverside DA
82675 US Hwy 111 F1A4
Indio CA 92201

Santa Rosa D.A.
111 N Pythian Rd
Santa Rosa CA 95409

Monterey County DA
240 Church St.
Salinas, CA 93902

Placer County DA
11562 B Avenue
Auburn, CA 95603

Fresno County DA
2220 Tulare Street, #1000
Fresno, CA 93721



Siskyou County DA
P.O. Box 986
Yreka, CA 96097

Tulare County DA
425 E. Kern
Tulare, CA 93274

Inyo County DA
PO Drawer D
Independence, CA 93526

Mono County DA
P.O. Box 617
Bridgeport, CA 93517

Santa Barbara County DA
1105 Santa Barbara St.
Santa Barbara, CA 93101

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: September 2, 2008 A;’ M:ﬂ\
‘ X






