SIXTY-DAY NOTICE OF INTENT TO SUE FOR VIOLATION OF THE SAFE DRINKING WATER
AND TOXIC ENFORCEMENT ACT OF 1986
{(Cal. Health & Safety Code § 25249.5, ef seq.) ("'Proposition 65™}

June 243, 2013
Steve Breitzka, CEO Steve Breitzka, CEO Mark R. Baker, CEOQ
Or Carrent CEQ/President Or Curreént CEO/President Or Current CE(Q/President
Apex Brands, Inc. Apex Tool Group, LLC Orchard Supply Hardware Stores
1060 Laxdkin Road 14600 York Rd, Suite A Corparation
Apex, NC 27539 Sparks, MD 21152 6450 Via Del Oro

San Jose, CA 93119

Matk R. Baker, CEC or
Current President/CEQ
Orchard Supply Hardware,
LLC

S35 E. Bidwell St.
IFolsom, CA 95630

AND THE PUBLIC PROSECUTORS LISTED ON THE DISTRIBUTION LIST ACCOMPANYING THE
ATTACHED CERTIFICATE OF SERVICE

Re:  Violations of Proposition 65 concerning Hand Tools Containing I (2-ethylhexyl)
phthalate (DEHP)

To whom else this may concern:

Consumer Advocacy Group, Inc. (“CAG™), the noticing entity, located a1 9903 Santa Monica Boulevard
#225, Beverly Hills, California 90212, serves this Notice of Violation {*Notice™) on, Apex Brands, Inc.,
Apex Tool Group, LLC, Orchard Supply Hardware Stores Corporation, and Orchard Supply Hardware,
LLC {*Violators™) pursuant to and in compliance with Proposition 65. Violators may conlact CAG
concerning this Notice through ils designated person within the entily, Iis aftorney, Reuben Yeroushalmi
9100 Wilshire Boulevard, Suite 610, Beverly Hills, CA 20212, telephone no. (310) 623-1926, facsimile
no. (310) 623-1930. This Notice satisfics a prercquisite for CAG to commence an action against Violators
in any Superior Court of California to enforce Propositien 65. The violations addressed by this Notice
occurred at numerous locations in each courty in California as reflected in the district attormey addresses
listed in the attached distribution list. CAG is serving thizs Notice upon each person or entity responsible for
the alleged viclations, the California Attorney Genceral, the distriet attorney for each county where alleged
violations occcurred, and the City Attorney for each city with a population {according 1o the most recent
decennial census) of over 750,000 located within counties where the alleged violations occurred.



e CAQG is an organization based in Califoraia. CAG is an entity dedicated to protecting the environment,
improving human health, and supporting environmentally sound practices. By sending this Notice,
CAG is acling “in the public interest” pugsuant to Proposition 65,

» This Notice concerns violations of the warning prong of Proposition 65, which states that “[n]o persen
in the course of doing business shall knowingly and inlentionally expose any individual to a chemical
known to the state to cause cancer or reproductive toxicity without first giving clear and reasonable
warning to such individual . . .” Cal. Heaith & Safety Code § 25249.6.

+ Hand Tools contain Di (2-ethylhexyl) phihalate (DEHP), also known as Diethyl Hexyl Phthalate.
CAGQ has discovered Hand Tools specifically Wrenches (“Wrenches”} containing DEHP. DEHP is a
chemical known to the State of California to cause both cancer and reproductive toxicity, developmental
male. On Jannary 1, 1988, the Governor of Califomnia added DEHP to the list of chemicals known to
the State to canse cancer, and on October-24, 2003, the Governor added DEHP to the list of chemicals
known to the State to cause developmental male reproductive loxicity. Both additions took place more
than twenty {20) months before CAG served this Notice.

o An Exemplar of the violations caused by Wrenches includes but is not limited to:
* Crescent® Brand Adjustable Wrench Set, 1-5/16” (32mm) max. Jaw Capacity,
13/16” (24mm) max. Jaw Capacity, Tighter Fit 10” 250 mm, Tighter Fit 6”
150mm, “Guarantced™ Forever”, “AT2610CYS”, “ATG-353", barcode: 0
37103 25410 8

+ This Notice addresses consumer produets exposures. A “‘[clonsumer products exposure’ is an exposure
which results from a person’s acquisition, purchase, storage, consumption, or other reasonably
foreseeable use of a consumer good, or any exposure that results from receiving a consumer service.”
Cal. Code Regs. 27 tit. § 25602(b). '

Violators cansed consumer product exposures in violation of Proposition 63 by producing or making
available Wrenches for distribution or sale in California to consumers. The packaging for Wrenches
{meaning any label or other written, prinied or graphic matter affixed to or accompanying the product or its
container or wrapper) containg no Proposition 65-compliant wamning. Ner did Violator, with regard to
Wrenches, provide a system of signs, public advertising identifying the system and toll-free information
services, or any other system, which provided clear and reasonable warnings, Nor did Violator, with resard
to Wrenches, provide identification of the product at retail outlets in a2 manner that provided a warning
through shelf labeling, signs, menus, or a combination thereof,

These violations cccurred cach day between June 20, 2010, and Junc 20, 2013, and are ever continuing
thereafier.

The principal routes of exposure were through dermal contact, ingestion, and inhalation. Persons sustain
exposures by handling the Wrenches without wearing gloves or by touching bare skin or mucous
membranes with gloves after handling Wrenches, as well as direct and indirect hand to mouth contact, hand
to food to mouth, direct contact to food then to mouth, hand to nmucous membrane, or breathing in
particulaie matter cranating from the Wrenehes during installation and use, as well as through
environmental mediums that carry the DEH® once contained within the Wrenches.

Proposition 65 requires (hat notice of Intent to sue be given 10 the violator(s) sixty {60) days before the suit
is filed. Cal. {ealth & Safety Code § 25249.7(d}(1). With ihis letter, CAG gives notice of the alleged

2



violations Lo Violator and the appropriate governmental anthorities. In absence of any action by the
appropriate governmental authorities within sixty (60) calendar days of the sending of this notice {plus ten
{10} calendar days because the place of address is beyond the State of California bul within the United
States), CAG may file suit. See Cal Code Civ. Proc. § 1013; Cal Health & Safery Code § 25249.7(d)(1Y;
and Cal. Code Regs. it 27 § 25903(d¥1). CAG remains open and willing to discussing the possibility of
resolving its grievances short of formal litigation.

With the copy of this notice submitted to the Violators, a copy of the following is attached: The Safe
Drinking Walter and Toxic Enforcement Act-of’ 1986 {Proposilion 65): A Summary.
rd

A

ﬁeuhenier_q@\e%/‘
Yeroushalmi & Associates

Attorneys for Cunsuﬁer Advocacy Group, Inc.

Dated: {;wu 20/ 1%



Appendiz A

OFFICE OF ENVIRONMENTAL HEALTH

HAZARD ASSESSMENT
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

THE SAFE DRINKING WATER AND TOXIC
ENTORCEMENT ACTION 1986
{PROPOSITION 651 A SUMMARY

The following summary has been prepared by the Office
of Environmmental Health Hazard Assessment, the lead

agency for the implementation of the Safe Drinking Water
and Toxic Enforcement Aci of 1986 {cormmonly known as
“Proposition 657). A copy of this summary must be
included as an attachment to any notice of viclation served
upom an alleged violator of the Act. The summary
provides basic information about the provisions of the law,
and is intended to serve only as a convenicnt soirce of
geneml Information. It is not intended fo provids
authoritative guidance on the meaning or application of the
law, The reader is directed to the statute and its
implementing regwlations (see citations befow) for further
information.

Proposition 65 appears in California law as ldeakth and
Safety Code Sections 252495 dhrough 25249.13.
Regulations that provide more specific guidance on
compliance, and that specify procedures to be followed by
the State in cammying out certain aspects of the law, are
found in Title 27 of the California Code of Regulations,
Sections 25000 through 27000.

WHAT DOES PROPOSITION 65 REQUIRE?

The “Governor's List” Proposition 65 requires fhe
Goveritor to publish a list of chemicals that are knowm to
the State of California 1o canse cancer, or birth defects or
other repreductive hanm. This list must be updated at least
once a year. Over 735 chemecals have been listed as of
November 16, 2001, Only those chemicals that are on the
list are reguiated under this law. Businesses that produce,
use, release, or otherwise engage o aclivities involving
those chemicals must comply with the following:

Clear and Reasonable Warnings, A isiness 13 required
to wamn a person before “knowingly and intentionatly™
exposing that person t0 a listed chemical. The warning
given must be "clear and reasonable™  This means that
the waming must:{1} clearly make known that the chiemical
involved ig known to canse cancer, or birth dafects or other
reproductive hamm; and (2) be gven in such a way thal it
will effectively reach the person before he or she is

exposed. Exposures are exemnpt [tom the warning
requircment i they occur less than twelve months after the
datg of listing of the chemical.

Prohibition from discharges inte drinking water. A
business st not knowingly discharge or release a listed
chemical into water or onto land where it passes or
probably will pass itto & source of drinking water.
Drischarges are exempt from this requirement if thev occur
less than twenty months after the date of listing of the
chemical.

DOES PROPOSITION & FPROVIDE ANY
EXEMPTIONS?

Yes. The kaw exempis:

Crovernmentad agencies and public water wiifities, All
agencies of the foderal, State or kocal government, as well
as entities operating public water systems, are exempt.

Businesses with nine or fewer employees.  Meither the
warning requiremnenl not he dischange prohibalion applies
to 2 business that employs & total of nine or fewer
emplovess.

Exposures that pose no significant rivk of cancer. For
chemicals that are listed as known to the State to cause
cancer |carcmogens'), a warning 15 ted required  if the
business can demonstrate that the exposure ocolgs at a
tevel that poses “na significant risk.”  This means that
the exposwure is calculated to result m not more than
one oxeess case of cancer In 100,000 individuals
exposed over a Th-year lifetime. The DProposition 65
regulations identify specific “no significant risk™ kevels for
more than 250 listed carcinozens.

Expostres dt will produce no observable reprodictive
effect ar 1,000 tises the level in guiestive. For chetnicals
kmown to the State to cause birth defects or other
reproductive harm  (Mreproductive toxicants™), a warning
is nod required i the busmess ¢an demomsirate that the
exposire will produce no observable effect, even at 1,000



times the level in question. I other wornds, the level of
exposure must be below the “no observable effect level
{NOEL)” divided by a 1,000-fold safety or uncertainty
factor, The “no observable effcct level” 1s the highest dose
fevel which has not been associated with an observable
adverse reproductive or developmental effect.

Discharge that do not resull in o “Skenificant amosrn® of
the listed chemical erdering inte any source of drinking
water, The prohibition from discharges ko drinking water
does not apply If the discharger is able to demonsirate that
a “significant amount™ of the list chemical has not, does
not, o will not enler any drinking water source, and that
the discharge complies with all other applicable laws,
regulations, pemmits, requirements, or orders. A
"signiftcant amount™ means any detectable amount, except
an amourt that would meet the “no significant tsk™ or “no
observable effect™ test if an individual were exposed to
such an amount in drinking water.

HOW IS PROPOSITION 65 ENFORCED?

Enforcemnent is carried out through civil lawsuits. These
fawsuits may be hrought by the Alomey General, any
district attoimey, or certain city attormeys(those in cities
with a population exceeding 750,000}, Lawsnits may also
be brought by private parties acting in the public mterest,
but only after providing notice of the alleged violation i
the Atiorey General, the appropriate district attomey and
city aftorney, and the business accused of the vialation.
The notice must provide adequate information to allow the
recipient to assess the nature of the alleged violation. A
notice must comply with the information and procedural
requirements specified in regulations (Title 27, California
Code of Regnulations, Section 25903). A private pary
may not pursuc an enforcement action directly - under
Proposition 65 if onc of the govemmental officials noted
above initiates an action within sixty days of the notice.

A business found o be in violation of Proposition 63 is
subject to civil penalties of up to $2,500 per day [or each
violation. In addition, the business may be ordered by a
court of law to stop committipg the violation.

FOR FURTHER INFORMATION...
Contact the Office of Environmental Iealth Hazard

Assessment’s Proposition 65 Implementation Office at
(916) 445-6900,



Hand Toaols containing DEHIP®
CERTIFICATE OF MERIT

Hezlth and Safety Code Section 25249.7(d)

i, Renben Yeroushalmi, hereby declare:

I.

This Certificate of Merit accompanies the attached sixty-day notice{s) in which it is
alleged the party(s) identified in the notice(s) has violated Health and Safety Code
section 25249.6 by failing to provide clear and reasonable warnings,

I am the aiforney for the noticing party.

T have consulted with at least one person with relevant and appropriate experience or
expertise who has reviewed facts, studies, or other data regarding the exposure 1o the
listed chemical that 1s the subject of the action.

Based on the information obtained through those consultations, and on all other
information in my possession, I believe there is a reasonable and meritorious case for
the private action. I understand that “reasonable and meritorious case for the private
action” means that the information provides a credible bamis that all elements of the

-plaintiffs’ case can be established and the information did not prove that the alleged

violator will be able to establish any of the affirmative defenses set forth in the
statute.

The copy of this Certificate of Merit scrved on the Attomey General attaches to it
factual information sufficieft to establish the basis for this certificate, including the

.information identified in Health and Safety Code section 253249 7(h)(2), i.e., (1) the

identity of the persens consulied with and relied on by the certifier, and {2) the facts,
studies, or other data reviewed by those persons.

P _‘—\
o

By:" RcubenYerpushalmi ™

Dated: Mo 28703 ( e *,
J ’ PN
\n.

N



CERTIFICATE OF SERVICE

1 am over the age of 18 and not a party to this case. I am a resident of or employed in the county where
the mailing occurred. My business address is 9100 Wilshire Boulevard, Suite 610E, Beverly Hills, CA

902132,
ON THE DATE SHOWN BELOW, I SERVED THE FOLLOWING:

13 60-Day Notice of Intent to Sue Under Health & Safety Code Seetion 23249.6

2) Certificate of Merit: Health and Safety Code Section 25249,7(d)

3) Certificate of Merit {Attorncy General Copy): Factuzal information sufficient to establish the
basis of the certificate of merit (only sent fo Aftorney Generaf)

4) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 63): A Summary

by enclosing copics of the same in a sealed envelope, along with an unsigned copy of this declaration,
addressed to each person shown below and depositing the envelope in the U.8. mail with the postage
fully prepaid. Place of Mailing: Beverly Hills, CA

Name and address of each party to whom documents were mailed:

Steve Breitzka, CEC Steve Breitzka, CEQ Mark R. Baker, CEO
Cr Current CEOQ/President Or Curreni CEQ/President Or Current CEO/President
Apex Brands, 1nc. Apex Tool Group, LLC {Orchard Supply [lardware Stores
1060 Lufkin Road : 14600 York Rd. Suite A Corporation
Apex, NC 27339 ' Sparks, MD 21152 6450 Via Del Oro
San Jose, CA 95119

Mark R. Baker, CEO or
Current President/CEQ
Orchard Supply Hardware,
LLC

005 E. Bidwell 51,
Folzsom, CA 95630

Name and address of cach public prosecutor o whom documents were mailed:

[ee Distribution List

I declarc under penalty of perjury under the laws of the Staie of Calf?ujf.ﬁhax the foregoing is true and
SO,

Date of Mailing: ﬂﬁmzﬂ,ﬁm

By:

“— Hyva Gingoyon

]
"



Distribution List

Alameda County Disirict Aboroey
1225 Falton St oo 904
Cuakland, CA 94613

Los Angeles County District Aktodoey
210 W Temple B¢, 18¢h Floor
Los Angeles, CA BRI1Z

Mema Counwy Thstnict Attomey
PO Box 617
Bridgeport. CA 33517

Alpine County District Abothay
™M Box 248
Wurklesyille, U4 96120

Madera Counly Disinicl Allomey
209 W Yosemite Ave
Madera, CA 53637

San foaguim County District Attomcy
PO Bax 9
Stocklon. CA 95201 049N

Amador County DistHcl Allacmey

Manpurss Coenily Dlisircl Abgmey

5an Franciseo County District Attomey

TOB Court, Swite 202 Pix Box T30 . #3530 Bryant 5t. Am 322

Jackson, CA 5642 Mariposa, CA #5338 San Franciseo, CA 941403

Butts Coumty [Hstrict Atomey Marin County Bistrice Aftorney San Do Countly Disinid Attomey
25 Cowmity Cenigr D, 3501 Chvie Center Dirive, #1130 330 % Broadway, S 130K

Chrowvill, CA 95963-3385

San Rafach CA 54503

San Diege, CA 32104-3803

Calaverss County Disticl Allomney Mendovine County District Attomey %an Bemarding County District Allosmgy
591 Mowitain Eanch Eoad PO, Boa 1000 316 N hiountain Vicw Ave

San Andrcas, CA 335245 Ukiah, CA 95482 Sun Bernardinu, ©A 94154000

Difica of the Allomey Genural Lin Angeles City Atbemey %an Franeizeo City Attorney

P03 Box 70550 200N ddain 51 5te 1800 # ¥ [or, Carlvon B, Goodlot Place, Suite 234
Oakland, CA M61E-0350 Loz Anpeles CA 50012 San Franeisop, C4 #1002

Cobwws Coamty Disinict Atiomey Fovo Coumty District Attomey Fiager County District Altmmey
Courlfeouss, 347 Market St PO, Dramar O LOZ 10 Justice Center Drive

Colugn, CA D802

[ndependenes, CA 3326

Seitc 240
Rosevilic, CA 356786231

Conima Costa Cousty District Amornoy | Ovangs Couney District Atborney Mereed County Thzinct, Attomey
725 {ourt S, Koom 402 T Box 308 £50 W, 20® Streel

Martiner, CA 94353 Samm Ang, CA 92702 Mercad, CA 95340

Dred Mome County Dristrict Attomes Mevada Contity Trstrict Alcrhey Muna Copmiy EXiskrict Amormey

450 “H" 5t
Crescent Cily, CA 93531

201 Church 5t, Suite §
Mevada City, CA 950502304

PC Box 720
Napa CA 94559-0720

El Dowarbe County Dhsloict Allimesy

Flumas County Listrict Attomes

Riverside County District Afloctey

515 Main S1 320 Muin Street, Rm 44 3960 Crange 5t St 5

Macerville, CA I56a7-5697 Quiney, CA 956971 Riverside, CA 92501

Fresno Counry District Attomey Sacraments Coundy District Aftorney San Benito Coonly Mistrict Aftomey
2320 Tulare 5t, Ste, 1K 0L G Siect 419 41l 5L

Freesno, A 93721 Sacramento, CA Y5514 Hlollister, CA 95023

{rkenn County Dvistrict Aborey San Luis Obispa County Dhistritl Alimey Siskiyou Cownty Pistrict Attomey
P Box 430 Cousty Governmenl Cenler, Bm 450 P Box 9%6

Willows, CA G50E% San Luis Ohispo, CA 953408 Yreka, CA DG

Humbsoldt Counly Districl Atlomney Sun hateo Coamby Disitict Atomey Solano County Disinict Aftormes
25 3th St, 4™ Floo 400 Conmily Cerder 0 Union Ave

Enrcka, CA 95501

Redwood City, CA a3

Fairfizld, A M533

Tmpenal Counry Distriet Adtomey
939 W. hduin Si., 2 Floor

Samta Barbara Counry Dstrict Attornes
1112 Santa Basbara Sr.

Sonorma County District Atbomey
600 Administeation Dr.,

El Cenirg, CA 422432860 Santa Barbama, CA Y3101 Rm 212-T
Santz Bosa CA 95403
Kem Conmty Disimict Attomey Hanta Clara Cowrly Districl Allomey Shasty County District Adomey

1213 Truxtus Ave.
Dakersfield CA 05301

T W TTedding St
San fose, 4 #5110

1523 Court 81, 3rd Floor
Redding. CA 96001-1633

Kings Couvnty District Attorney
Cruw™L Cir, 141 W | acey Blvd
ITanteed, CA 93230

Santa Crue Cousiy Thstnicl Aunmmey
PO Box 1159
Santz Cruz, CA 95061

Siemra Coumty Dismict Atformey
PO Bow 457
Dowieville, CA 95936457

Laks County DHstrict Attorney

Stanislans Counly Dhslricl Alwomsy

Trinity County DEstrict Attomey

£33 N Forbes 5t PO Box 442 P Box 310 .
Lakeport, CA S3453-470) Madesin, CA 55353 Weavervills, CA 960453
Modoe County Thistict Attornay Sutier Counly DistricL Alumey Yuba Coimry Desinict Anorocy
204 8 Court Strest 446 Sccond Street 2E55th SL

Allurag, Ca G600

Yuba City, CA 05081

Marysville, CA 9501

San Diego City Aftormey
City Center Plaza

1200 3rd Aved 2100
Sun Diggo, CA 92101

Tassen Cogniy Thstrict Attomrey
2{K) 8 Lassen SL Suile §
Busanville, CA M130

Monteres Connty Distrct Atlocney
BOBox 1131
Sutinus, 4 9352

Tuolwmne County District Allomesy
25 Groen St ’
Semiry, CA $5370

Tulare County | Hetrict Atiomey
County Civic Cenlet, Bm 224
Visalia CA 93291

Yolo County Disteict Attommey
A1) Sewond 5t
Woodland, CA 93693

Wenture County District Atiaracy
BO0 S Victaria Ave
Ventara, CA 9300

Telacees Couly Disiricl Allvmey
PO Box 51t
Red Bluft, CA 95080

San Jse City Atomey
T5E W hfassrom St
San Jerse, CA 95110




