ANTHONY G. GRAHAM (State Bar No. 148862)
MICHAEL J. MARTIN (State Bar No. 171757)
GRAHAM & MARTIN, LLP

950 South Coast Drive, Suite 220

Costa Mesa, CA 92626

Telephone: (714) 850-9390

Facsimile: (714) 850-9392

Attorneys for Plaintiffs
CONSUMER DEFENSE GROUP and THE McKENZIE GROUP

KURT WEISSMULLER (State Bar No. 117187)

WESTON BENSHOOF ROCHEFORT
RUBALCAVA MacCUISH LLP

333 South Hope Street

Sixteenth Floor

Los Angeles, CA 90071

Telephone: (213) 576-1000

Facsimile: (213) 576-1100

Attorneys for Defendant
KINTETSU ENTERPRISES COMPANY OF AMERICA

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

Coordination Proceeding JUDICIAL COUNCIL COORDINATION

Special Title Rule 1550(b) PROCEEDING NO. 4182

SECONDHAND SMOKE CASES [PROPOSED] STIPULATED CONSENT
JUDGMENT

This Document Relates to Defendants in the
Following cases: :
Honorable Wendell Mortimer, Jr.
Consumer Defense Group and The McKenzie Dept. 307 :

Group v. Wyndham International, et al.
Orange County Superior Court

Case No. 02CC00206

and

Consumer Advocacy Group, Inc. v.
Creative Hospitality Corp., et al.

San Francisco County Superior Court
Case No. BC 316480

PRAPAKXENT QTIDI Il ATEMN AANQENIT I INARMONT




O 0 N0 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. INTRODUCTION

1.1 Plaintiffs. The McKenzie Group (“TMG”™), on its own behalf and as
acting in the public interest, is an unincorporated association.

The Consumer Defense Group (“CDG”) bn its own behalf and as acting in the
public interest, is an unincorporated association. CDG and TMG are referred to herein
collectively as “Plaintiffs.” |

1.2 Defendant. Kintetsu Enterprises Company of America (“Defendant” or
“Kintetsu”) owns, operates and/or manages three hotels under the Radison, Best Western and
Miyako Inn brands in the State of California. (Plaintiffs and Defendant may collectively be
referred to as “the Parties”.)

1.3 Covered Properties. The properties owned, operated or managed by

Defendant are referred to collectively as the “Covered Properties.” The Covered Properties
are identified in Exhibit A to this Consent Judgment.
1.4 Proposition 65. Health and Safety Code Sections 25249.5 et seq.

(“Proposition 65”) prohibits, among other things, a company consisting of ten or more
employees from knowingly and intentionally exposing an individual to chemicals that are
known to the State of California to cause cancer and/or birth defects or other reproductive
harm without first providing a clear and reasonable warning to such individuals. Exposures
can occur as a result of a consumer product exposure, an occupational exposure or an
environmental exposure.

1.5 Proposition 65 Chemicals. The State of California has officially listed

various chemicals pursuant to Health and Safety Code section 25249.8 as chemicals known
to the State of California to cause cancer and/or reproductive toxicity.

1.6 First Wave of Proposition 65 Cases. Before suing under Proposition 65,

a plaintiff must first give the defendant a 60-day notice of the violations. Since
approximately 1998, various organizations have sent 60-day notices to a number of
industries, including the hotel industry, throughout the State alleging -violations of

Proposition 65 and Section 17200 et seq. of the Business and Professions Code (the “Unfair
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Competition Act”). The notices, in general, were based on alleged exposures to consumers,
customers, guests, employees and members of the general public to tobacco and/or tobacco
products and/or secondhand tobacco smoke. In 1999, a trial court in Los Angeles County -
Superior Court ruled that the 60-day notices in these cases were inadequate and dismissed
the cases. The California Court of Appeal upheld the lower court’s ruling on appeal.

1.7 Judicial Council Coordinated Proceedings. The second wave of cases,

based on new 60-day notices, include claims against hotels, gas stations, mini marts, and
drugstores, among others, and allege secondhand smoke exposures as well as exposures to
tobacco and tobacco products. These cases have been deemed complex and are proceeding
in Los Angeles County Superior Court as Judicial Council Coordinated Proceeding No. 4182
(“JCCP 4182”). Most of the cases in JCCP 4182 have been filed by Consumer Advocacy
Group (“CAG”). The Covered Properties were the subject of a lawsuit brought by CAG in
JCCP 4182.

On September 7, 2006, this Court approved a consent judgment as between
Defendant and CAG in which Defendant agreed to post Proposition 65 warnings at the
Covered Properties for secondhand tobacco smoke. Defendant agreed to post such warnings
in response to the CAG lawsuit and the present action. The Consent Judgment as between
CAG and Defendant required the payment of $2,500 to CAG as a “payment in lieu of Civil
Penalties” and the payment of CAG’s attorney’s fees.

1.8 Plaintiffs’ 60-Day Notice. More than sixty days prior to filing suit in

this action, Plaintiffs served on Defendant a document entitled “Amended 60 Day Notice of
Intent to Sue Kintetsu Enterprises Company of America Under Health & Safety Code
Section 25249.6” (the “Notice™). The Notice is attached hereto as Exhibit B. The Notice
stated, among other things, that Plaintiffs believed that Defendant was in violation of
Proposition 65 for knowingly and intentionally exposing consumers, customers, and
employees of the Covered Properties, as well as the public, to certain Proposition 65 listed
chemicals. Among those Proposition 65 noticed chemicals were tobacco products, tobacco

smoke and secondhand tobacco smoke (and their constituent chemicals), motor vehicle
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exhaust (and its constituent chemicals), acetaldehyde, formaldehyde, acrylamide, benzene,
and lead (collectively “Noticed Chemicals”), known to cause cancer and/or birth defects or
other reproductive harm without first providing a clear and reasonable warning to such
individuals. This Consent Judgment covers only tobacco products, tobacco smoke and
secondhand tobacco smoke (and their constituent chemicals) and motor vehicle exhaust (and
its constituent chemicals), hereinafter the “Subject Chemicals.”

1.9 Plantiffs’ Lawsuit. On July 24, 2002 Plaintiffs filed a lawsuit in the

Superior Court of the State of California for the County of Orange entitled Consumer
Defense Group and The McKenzie Group v. Wyndham International et al., Orange County
Superior Court Case No. 02CC00206 naming Kintetsu, among others as a defendant (the
“CDG/TMG Lawsuit”). In addition to the alleged Proposition 65 violations, the CDG/TMG
Lawsuit includes allegations of violations of the Unfair Competition Act. The CDG/TMG
Lawsuit allegations cover the same time period of alleged violations as set forth in the CAG
lawsuit.

1.10  Defendant’s Answer. Defendant filed a timely answer in the

CDG/TMG Lawsuit denying each and every allegation set forth in the CDG/TMG Lawsuit
and asserting numerous affirmative defenses.

1.11  Plaintiffs” Add-On Petition. Plaintiffs filed an add-on petition to

coordinate the CDG/TMG Lawsuit with JCCP 4182. Plaintiffs’ add-on petition was granted
on October 2, 2002.

1.12  Purpose of Consent Judgment. In order to avoid continued and

protracted litigation, Plaintiffs and Defendant wish to resolve certain issues raised by the
CDG/TMG Lawsuit, pursuant to the terms and conditions described herein. In entering into
this Consent Judgment, both Plaintiffs and Defendant recognize that this Consent Judgment
is a full and final settlement of all claims related to the Subject Chemicals.

2. JURISDICTION

2.1 Subject Matter Jurisdiction. For purposes of this Consent Judgment

only, Plaintiffs and Defendant stipulate that this Court has jurisdiction over the allegations of
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violations contained in the CDG/TMG Lawsuit.

2.2 Personal Jurisdiction. For purposes of this Consent Judgment only,

Plaintiff and Defendant stipulate that this Court has personal jurisdiction over the Defendant
as to the acts alleged in the CDG/TMG Lawsuit.

2.3  Venue. Venue is proper in the County of Los Angeles for resolution of
the allegations made in the CDG/TMG Lawsuit.

2.4  Jurisdiction to Enter Consent Judgment. This Court has jurisdiction to

enter this Consent Judgment as a full and final settlement and resolution of the allegations

-contained in the CDG/TMG Lawsuit and of all claims that were or could have been raised

based on the facts alleged therein or arising therefrom. This includes allegations relating to
both Proposition 65 and the Unfair Competition Act.
| 3. INJUNCTIVE RELIEF:
CLEAR AND REASONABLE WARNINGS

3.1  Environmental and Occupational Exposure Warnings. With regard to

the alleged exposures to the Subject Chemicals, Defendant either has posted and agrees to
continue to maintain, or will post within ninety (90) days following the entry of judgment, a
warning with substantially the following language at the primary points of entry at each of
the Covered Properties and on the employees’ bulletin board or inside of the employees’
handbook:

WARNING:

This Facility Contains Tobacco Smoke which is Known to the

State of California to Cause Cancer and Birth Defects or Other

Reproductive Harm.

At the primary points of entry to enclosed parking structures, Defendant shall
post a warning with substantially the following language or language tailored specifically to
engine exhaust:

WARNING:

This Facility Contains Chemicals Known to the State of
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California to Cause Cancer and Birth Defects or Other

Reproductive Harm.

Defendant further agrees to provide within ninety (90) days following entry of
judgment or continue to maintain a warning with substantially the following language at
every location at each of the Covered Properties where smoking is permitted, including
either inside of any guestroom that is designated for smokers or at the elevator landing or
stairway area on each floor with designated smoking rooms:

WARNING:

This Area is a Designated Smoking Area. Tobacco Smoke is

Known to the State of California to Cause Cancer and Birth

Defects or Other Reproductive Harm.

The provision of said warnings shall be deemed to satisfy any and all
obligations under Proposition 65 by any and all person(s) or entity(ies) with respect to any
and all environmental and occupational exposures to the Subject Chemicals.

The warnings, described in this Section 3.1 shall be clear and reasonable, and
located where they can be easily seen.

3.2 Consumer Product Warning. Defendant agrees to continue or take

reasonable steps to assure that their gift shop operators/lessees maintain a warning at those
Covered Properties under Defendant’s control where cigars, cigarettes, other tobacco
products, and other products containing Subject Chemicals are sold. For those Covered
Properties, the following warning shall be prominently displayed at or near the point of sale
of such products:

WARNING:

Tobacco Products Contain/Produce Chemicals Known to the

State of California to Cause Cancer and Birth Defects or Other

Reproductive Harm.

The warning set forth in this Section 3.2 shall be displayed at the retail outlet

with such conspicuousness, as compared with other words, statements, designs, or devices,
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as to render the warnings likely to be read and understood by an ordinary individual under
customary conditions of purchase or use, consistent With Title 22, California Code of
Regulations, § 12601(b)(3).

3.3  Compliance. Defendant’s compliance With paragraphs 3.1 and 3.2 is
deemed to fully satisfy Defendant’s obligations under Proposition 65 with respect to any
exposures and potential exposures to the Subject Chemicals in all respects and to any and all
person(s) and entity(ies). Defendant’s compliance with paragraphs 3.1 and 3.2 will not
relieve Defendant of any obligation to continue to providé the statutorily approved warnings
for alcohol.

3.4  Future Laws or Regulations. In lieu of complying with the requirements

of paragraphs 3.1 and 3.2 hereof, if: (a) any future federal law or regulation which governs
the warning provided for herein preempts state authority with respect to said warning; or (b)
any future warning requirements with respect to the subject matter of said paragraphs is
proposed by any industry association and approved by the State of California, or (c) any
future new state law or regulation specifying a specific Wafning for hotels with respect to the
subject matter of said paragraphs, Defendant may comply with the warning obligations set
forth in paragraphs 3.1 and 3.2 of this Judgment by complying with such future federal or
state law or regulation or such future warning requirement upon notice to Plaintiffs.

3.5 Statutory Amendment to Proposition 65. In the event that there is a

statutory or other amendment to Proposition 65, or regulations are adopted pursuant to
Proposition 65, which would exempt Defendant, the “Released Parties,” as defined at
paragraph 4.2 below, or the class to which Defendant belongs, from providing the warnings
described herein, then, lipon the adoption of such statutory amendment or regulation, and to
the extent provided for in such statutory amendment or regulation, Defendant shall be
relieved from its obligation to provide the warnings set forth herein.
4. RELEASE AND CLAIMS COVERED
4.1  Effect of Judgment. The Judgment is a full and final judgment with

respect to any claims regarding the Subject Chemicals asserted in the CDG/TMG Lawsuit

6
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against the Released Parties and each of them, at the Covered Properties, including, but not
limited to: (a) claims for any violations of Proposition 65 by the Released Parties and each of
them including, but not limited to, claims arising from consumer product, environmental and
occﬁpational exposures to the Subject Chemicals, wherever occurring and to whomever
occurring, through and including the date upon which the Judgment becomes final; (b)
claims for violation of the Unfair Competition Act (Cal. Bus. & Prof. Code § 17200, et seq.)
arising from the foregoing circumstances, including, but not limited to, Plaintiffs’ asserted
right to injunctive and monetary relief, and (c) the Released Parties’ continuing
responsibility to provide the warnings mandated by Proposition 65 with respect to the
Subject Chemicals.

4.2 Release. Except for such rights and obligations as have been created
under this Consent Judgment, Plaintiffs, on their own behalf and bringing an action “in the
public interest” pursuant to California Health and Safety Code Section 25249.7(d), and
“acting for the general public” pursuant to California Business and Professions Code Section
17205, with respect to the matters regarding the Subject Chemicals alleged in the CDG/TMG
Lawsuit, do hereby fully, completely, finally and forever release, relinquish and discharge:
(a) Kintetsu, (b) the past, present, and future owners, lessors, sublessors, managers and
operators of, and any others with any interest in, the Covered Properties, and (c) the
respective officers, directors, shareholders, affiliates, agents, employees, attorneys,
successors and assigns of the persons and entities described in (a) and (b) immediately above
(collectively (a), (b) and (c) are the “Released Parties”) of and from any and all claims,
actions, causes of action, demands, rights, debts, agreements, promises, liabilities, damages,
accountihgs, costs and expenses, whether known or unknown, suspected or unsuspected, of
every nature whatsoever which Plaintiffs have or may have against the Released Parties,
arising directly or indirectly out of any fact or circumstance occurring prior to the date upon
which the Judgment becomes final, including any and all appeals, relating to alleged
violations of the Unfair Competition Act and/or Proposition 65 by the Defendant and its

respective agents, servants and employees, being hereinafter referred to as the “Released
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Claims.” In sum, the Released Claims include any and all allegations made, or that could
have been made, by Plaintiffs and/or CAG with respect to the Subject Chemicals relating to
Proposition 65 and the Unfair Competition Act.

4.3 Intent of Parties. It is the intention of the Parties to this release that this

Consent Judgment shall be effective as a full and final accord and satisfaction and release of
each and every Released Claim. In furtherance of this intention, Plaintiffs acknowledge that
it is familiar with California Civil Code section 1542, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS

WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT

TO EXIST IN HIS OR HER FAVOR AT THE TIME OF

EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM

OR HER MUST HAVE MATERIALLY AFFECTED HIS OR

HER SETTLEMENT WITH THE DEBTOR.

Plaintiffs hereby waive and relinquish all of the rights and benefits that
Plaintiffs have, or may have, under California Civil Code section 1542 (as well as any
similar rights and benefits which they may have by virtue of any statute or rule of law in any
other state or territory of the United States). Plaintiffs hereby acknowledge that they may
hereafter discover facts in addition to, or different from, those which they now know or
believe to be true with respect to the subject matter of this Consent Judgment and the
Released Claims, but that notwithstanding the foregoing, it is Plaintiffs’ intention hereby to
fully, finally, completely and forever settle and release each, every and all Released Claims,
and that in furtherance of such intention, the release herein given shall be and remain in
effect as a full and complete general release, notwithstanding the discovery or existence of
any such additional or different facts.

4.4  Plaintiffs’ Representation of Non-Assignment.  Plaintiffs hereby

warrant and represent to Defendant and the Released Parties that (a) Plaintiffs have not
previously assigned any Released Claim, and (b) Plaintiffs have the right, ability and power

to release each Released Claim.
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S. RESTITUTION AND RELIEF

5.1 Defendant’s Payment in Lieu of ’Civil Penalties. As set forth in

paragraph 1.7 hereof, Defendant’s Consent Judgment with CAG -- approved and entered by
this Court -- required payment in lieu of Civil Penalties for alleged Proposition 65 violations
at the Covered Properties as a result of exposure to secondhand tobacco smoke.
6. ATTORNEY’S FEES AND COSTS
6.1  Payment to Graham & Martin, LLP. In an effort to defray CDG/TMG’s

expert fees and costs, costs of investigation, attorney’s fees, or other costs incurred relating
to this matter, Defendant shall pay to the firm of Graham & Martin LLP the sum of
$8,250.00. This amount shall be paid within ten (10)' days following entry of a final
judgment approving this Consent Judgment.

7. PRECLUSIVE EFFECT OF CONSENT JUDGMENT

Entry of Judgment. Entry of judgment by the Court pursuant to this Consent

Judgment constitutes full and fair adjudication of all claims against Defendant, including, but
not limited to, all claims set forth in the CDG/TMG Lawsuit, based upon alleged violations
of Proposition 65 and the Unfair Competition Act, as well as any other statute, provision of
common law or any theory or issue which arose from the alleged failure to provide warning
of exposure to the Subject Chemicals.
8. | DISPUTES UNDER THE CONSENT JUDGMENT

8.1 Disputes. In the event that a dispute arises with respect to either party’s
compliance with the terms of this Consent Judgment, the Parties shall meet, either in person
or by telephone, and endeavor to resolve the dispute in an amicable manner. No action may
be taken to enforce the provisions of the Judgment in the absence of such a good faith effort
to resolve the dispute prior to the taking of such action. In the event that legal proceedings
are initiated to enforce the provisions of the Judgment, however, the prevailing party in such
proceeding may seek to recover its costs and reasonable attorney’s fees. As used in the
preceding sentence, the term “prevailing party” means a party who is successful in obtaining _

relief more favorable to it than the relief that the other party was amenable to providing
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during the Parties’ good faith attempt to resolve the dispute that is the subject of such

enforcement action.
9.  THIRD-PARTY LITIGATION

9.1  Duty to Cooperate. In the event of any litigation, including but not

limited to opposition to entry of the Consent Judgment by this Court and any or all appeals

relating thereto, instituted by a third party or governmental entity or official, Plaintiffs and

Defendant agree to affirmatively cooperate in all efforts to defend against any such litigation.
10. NOTICES

10.1 Written Notice Required. Any and all notices between the Parties

provided for or permitted under this Consent Judgment, or by law, shall be in writing and
shall be deemed duly served:

(i) When personally delivered to a party, on the date of such delivery; or

(i) ~ When sent via facsimile to a party at the facsimile number set forth
below, or to such other or further facsimile number provided in a notice sent under the terms
of this paragraph, on the date of the transmission of that facsimile; or |

(ii)  When deposited in the United States mail, certified, postage prepaid,
addressed to such party at the address set forth below, or to such other or further address
provided in a notice sent under thé terms of this paragraph, five days following the deposit of
such notice in the mails.

Notices pursuant to this paragraph shall be sent to the parties as follows:

(a)  Ifto Plaintiffs:

Anthony G. Graham

Graham & Martin LLP

950 South Coast Drive

Suite 220

Costa Mesa, CA 92626

Facsimile Number: (714) 850-9392
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(b)  Ifto Defendant:

Luis Buenaventura v

Kintetsu Enterprises Company of America
1625 Post Street

San Francisco, CA 94115

(415) 922-3103

with a copy to:

Kurt Weissmuller

Weston, Benshoof, Rochefort, Rubalcava & MacCuish LLP
333 South Hope Street, 16th Floor

Los Angeles, CA 90071

Facsimile Number: (213) 576-1100

or to such other place as may from time to time be specified in a notice to each of the Parties
hereto given pursuant to this paragraph as the address for service of notice on such party.
11. INTEGRATION

11.1 Integrated Writing. This Consent Judgment constitutes the final and

complete agreement of the Parties hereto with respect to the subject matter hereof and
supersedes all prior or contemporaneous negotiations, promises, covenants, agreements or
representations concerning any matters directly, indirectly or collaterally related to the
subject matter of this Consent Judgment. The Parties hereto have expressly and intentionally
included in this Consent Judgment all collateral or additional agreements which may, in any
manner, touch or relate to any of the subject matter of this Consent Judgment and, therefore,
all promises, covenants and agreements, collateral or otherwise, are included herein and
therein. It is the intention of the parties to this Consent Judgment that it shall constitute an
integration of all their agreements, and each understands that in the event of any subsequent
litigation, controversy or dispute coneeming any of its terms, conditions or provisions, no
party hereto shall be permitted to offer or introduce any oral or extrinsic evidence concerning
any other collateral or oral agreement between the Parties not included herein.
12. TIMING |

12.1 Time of Essence. Time is of the essence in the performance of the

terms hereof.
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13.  COMPLIANCE WITH REPORTING REQUIREMENTS

13.1 Reporting Forms; Presentation to Attorney General. The Parties agree
to comply with the reporting form requirements referenced in Health & Safety Code
§25249.7(f). Pursuant to the regulations promulgated under Health & Safety Code
§25249.7(f), Plaintiffs presented this Consent Judgment to the California Attorney General’s
office upon receiving all necessary signatures. The Consent Judgment is now being
presented to the Superior Court for the County of Los Angeles for approval.

14. COUNTERPARTS

14.1 Counterparts. This Consent Judgment may be signed in counterparts
and shall be binding upon the Parties hereto as if all of said Parties executed the original
hereof.

15.  WAIVER

15.1 No Waiver. No waiver by any party hereto of any provision hereof
shall be deemed to be a waiver of any other provision hereof or of any subsequent breach of
the same or any other provision hereof.

16. AMENDMENT

16.1 In Writing. This Consent Judgment cannot be amended or modified
except by a writing executed by the Parties hereto that expresses, by its terms, an intention to
modify this Consent Judgment.

| 17. SUCCESSORS

17.1 Binding Upon Successors. This Consent Judgment shall be binding

upon and inure to the benefit of, and be enforceable by, the Parties hereto and their
respective administrators, trustees, executors, personal representatives, successors and

permitted assigns.
18. CHOICE OF LAWS

18.1 California Law Applies. Any dispute regarding the interpretation of this

Consent Judgment, the performance of the Parties pursuant to the terms of this Consent

Judgment, or the damages accruing to a party by reason of any breach of this Consent

12
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Judgment shéll be determined under the laws of the State of California, without reference to

principles of choice of laws.
19. NO ADMISSIONS

19.1  Settlement Cannot Be Used as Evidence. This Consent Judgment has

been reached by the Parties to avoid the costs of prolonged litigation. By entering into this
Consent Judgment, neither Plainti.ffs nor Defendant admit any issue of fact or law, including
any violations of Proposition 65 or the Unfair Competition Act. The settlement of claims
herein shall not be deemed to be an admission or concession of liability or culpability by any
party, at any time, for any purpose. Neither this Consent Judgment, nor any document
referred to herein, nor any action taken to carry out this Consent Judgment, shall be
construed as giving rise to any presumption or inference of admission or concession by
Defendant as to any fault, wrongdoing or liability whatsoever. Neither this Consent
Judgment, nor any of its terms or provisions, nor any of the negotiations or other proceedings
connected with it, nor any other action taken to carry out this Consent Judgment, by any of
the Parties hereto, shall be referred to, offered as evidence, or received in evidence in any
pending or future civil, criminal or administrative action or proceeding, except in a
proceeding to enforce this Consent Judgment, to defend against the assertion of the Released
Claims or as otherwise required by law.
20. REPRESENTATION

20.1 Construction of Consent Judgment. Plaintiffs and Defendant each

acknowledge and warrant that they have been represented by independent counsel of their
own selection in connection with the prosecution and defense of the CDG/TMG Lawsuit, the
negotiations leading to this Consent Judgment and the drafting of this Consent Judgment;
and that in interpreting this Consent Judgment, the terms of this Consent Judgment will not
be construed either in favor of or against any party hereto.

21.  AUTHORIZATION

21.1  Authority to Enter Consent Judgment. Each of the signatories hereto

certifies that he or she is authorized by the party he or she represents to enter into this

13
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Consent Judgment, to stipulate to the Judgment, and to execute and approve the Judgment on

behalf of the party represented.

DATED :Sﬁgyl_% 2007 THE MCKENZIE GROUP

CTY e
il - G.D. McKenzie

Attorneys for Plaintiff
THE McKENZIE GROUP

DATED: May 3/, 2007 KINTETSU ENTERPRISES COMPANY
. OF AMERICA -

Authorized Representative

W1
DATED: T ,2007 ‘CONSUMER DEFENSE GROUP
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Consent Judgment, to stipulate to the Judgment, and to execute and approve the Judgment on

behalf of the party represented.

DATED: May __ ,2007 'THE MCKENZIE GROUP

G.D. McKenzie
Attorneys for Plaintiff
THE McKENZIE GROUP

DATED: May (_S‘L , 2007 KINTETSU ENTERPRISES COMPANY
OF AMERICA

| e

Authorized Representative

DATED: May __ ,2007 CONSUMER DEFENSE GROUP

Authorized Representative
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Approved as to form:

0515

DATED: 2007

/UML
DATED; Mey /8, 2007

GRAHAM MARTIN doos

GRAHAM & MARTIN LLP

riﬂl E

1am

Attomeys for Plaintiffs

‘CONS] R DEFENSE-GR and
THE McKENZIE ‘GROUP

KURT WEISSMULLER
'WESTON, BENSHOOF, ROCHEFORT,
RUBALCAVA & MACCUISH LLP

S Kurt Welssmuller
Attorneys for Defendant -
KINTETSU ENTERPRISES COMPANY OF
AMERICA

IT 1S SO ORDERED.

DATED:

9734781

Honorable Wendell Morﬁmer, Jr.
Judge of the Superior Court
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Approved as to form:

DATED: May , 2007

S

DATED; May /&, 2007

GRAHAM & MARTIN LLP

Anthony G. Graham
Attorneys for Plaintiffs
CONSUMER DEFENSE GROUP and
THE McKENZIE GROUP

KURT WEISSMULLER
WESTON, BENSHOOF, ROCHEFORT,
RUBALCAVA & MACCUISH LLP

g

Z Kurt Weissmuller
Attorneys for Defendant
KINTETSU ENTERPRISES COMPANY OF
AMERICA

IT IS SO ORDERED.

DATED:

Honorable Wendell Mortimer, Jr.
Judge of the Superior Court
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EXHIBIT A

List of Covered Properties

Radison Miyako Hotel — San Francisco
1625 Post Street
San Francisco, CA 94115

Best Western Miyako Inn
1800 Sutter Street
San Francisco, CA 94115

Miyako Inn & Spa Los Angeles

328 East Third Street
Los Angeles, CA 90012
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EXHIBIT B
60-Day Notice
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THE MCKENZIE GROUP
- 329 South Mayfair Avenue, #3162
Daly City, CA 94015 .
Telephone: (415) 292-3282
Facsimile: (415) 661-7518

Amended 60 Day Notice of Intent to Sue Kintetsu Enterpnses Company of
America Under Health & Safery Code Section 25249.6 = -

This letter constitutes notification that Kintetsu Enterprises Company of America
_(hereinafter, “the Violator™) has violated Proposition 65, the Safe Drinking Water and Toxic
Enforcement Act (commencing with Health & Safety Code Section 25249.5) by exposing your
customers and employees to chemicals listed by the State of California to cause cancer and/or
reproductwc toxicity without having in place a clear and reasonable warning scheme, including
signs, so that your customers and employees can be warned that, if they enter one of your
facilities, they may be exposed to one of those listed chermcals This notice is given by The
McKenzie Group, which may be contacted th.rough G.D. McKenzie at the above address and

telephone number.

I SUMMARY OF VIOLATIONS:

Propaosition 65 requires that when a party, such as the Violator, has been or is
knowingly and intentionally exposing its customers, the public and/or its employees to a
detectable level of any chemical designated by the State of California to cause cancer or
reproducuve toxicity (the “Designated Chemicals™) it has violated the statute unless, prior to
such exposure, it provides clear and reasonable warning of that exposure to the poteatially
e‘cposed persons (Health & Safety Code § 25249.6). : :

The Violator has also allowed its customers, VlS.ltOl“S guests and employees at
each of its facilities to be exposed to designated chemicals associated with its operations.

The Violator, in the ordinary course of business, knows and intends to expose its
customers, visitors, guests and employees at each of the following facilities: Radisson Miako
Hotel - San Francisco, 1625 Post Street, San Francisco, CA 94115 and Best Western Miako Ina,
1800 Sutter Street, San Francisco, CA 94115 (hereinafter, the “Properties™) to Designated

Chiemnicals.

Exposures to Designated Chemicals occur at the Violator'_s Properties in a variety
of ways as described in detail below, including inhalation, dermal contact and absorption from
skin and/or clothing and ingestion directly with respect to consumables but also indirectly due to
" louching of contaminated surfaces and subsequent hand-to-mouth contact. The Violator has
failed to provide clea.r and reasonable warnings as required by Proposmon 65, so that its
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customers; v151tors, guests and employees, who may not wish to be e*cposed are warned prior to '
exposure that they may be’ e*cposcd to Designated Chemicals.

A. Envxronmentnl Exposures

~ ' Whilein the course of doing business at the Propemes fror.n May 18, 1998
through the current date, the Violator has been and is knowingly and intentionally exposing
customers, visitors, guests and employees to Designated Chemicals listed below and known in
the State of California to cause cancer or reproductive toxicity without first giving clear and
" reasonable waming of that fact to the exposed persons (Health & Safety Code Section 25249.6).
The locations of the exposures are at and around the Properties and vary due to the facxhry
activities (e.g. mamtenance) and the amenities the properties provide.

B. Occugarional Exposures

While in the course of doing business from May 18, 1998 through the current
date, the Violator has been and is knowingly and intentionally exposing employees to Designated
Chemicals listed below and designated by the State of California to cause cancer or reproductive
toxicity without first giving clear and reasonable warning of that fact to the exposed person
(Health & Safety Code Section 25249,6). Employees include, and are not limited to: the
property’s bartenders, cashiers, waiters, waitresses, cooks, engineering staff, janitors, maids,
housekeepers, concierge, bell boys, valets, security personnel, maintenance workers, service
personnel, administrative personnel, and professional personnel and business invitees and
contractors who are employees of others, in and around the Properties and their facilities and

amenities.

C. Consumer Product Exposures

While in the course of doing business from May 13, 1598 through the current
date, the Violator has been and is knowingly and intentionally exposing customers, visitors,
guests and employees to products containing Designated Chemicals listed below and designated
by the State of California to cause cancer, birth defects or repmductive toxicity without first
giving clear and reasonable warning of that fact to the exposed person (Health & Safety Code _
Section.25249.6). The product exposures include products commoanly in use athotels and
lodging establishments. The customers, visitors, guests and employees who are exposed to such
products, and the locations of such expésurcs, are more fully described in this notice,

Proposition 65 requires that a notice of violation and intent to sue be given to the
Violator sixty (60) days prior to commencing a private énforcement proceeding pursuant to
Health & Safety Code Section 25249.6(d). With this letter, The McKenzie Group gives notice of
“the alleged violations to the Violator and the Attomey General and District Attomey and City
Attorney of cities with a population of over 750,000, in each county and city in which the
violation is alleged to have occurred. This notice covers all violations of Proposition 65 that are
' ¥
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currently known to The McKenzie Group from mforrnatxon now available to it. With the copy of
this notice submitted to the Violators, a copy of “The Safe Drinking Water and Tonc
Enforcement Act of 1986 (Proposmon 65): A Summary,” is provided.

1. DETAILS OF VIOLATIONS:

: After appropriate due diligence and investigation of Violators, including review
and verification of detailed information regarding exposure to customers, visitors, guests and
. employees and consultations with experts on such matters, such unlawful exposures occur in the
following ways at the Properties identified. - )

1. Secondhand Tobacco Smoke

Short description: Tobacco smake and its by-products contain many chemicals that may
be harmful if inhaled. Smoking is allowed in areas designated by the hotel, mcludlng
designated rooms and some outdoor areas.

Route(s) of exposure: Inhalation and dermal contact with deposited components of
smoke.

Person(s) etposed Guests, visitors and employees (mcludmg service, adrmmstrahve
and professional staff), who enter designated smoking areas.
Logations of the source of exposure. Various designated smokmg areas, mcludmo guest
rooms, open areas, pool areas and parking lots.
Names_of Proposition 65-listed chemicals involved and reason for listing: Among othérs,
two reasonably anticipated exposures to listed materials are to tobacco smoke (cancer)
and to associated component chemicals including, but not limited to, nicotine
(developmental toxicity) and carbon monoxide (developmcntal toxicity). Other
Proposition 635:listed chemicals are also k.nown to be found in secondhand tobacco

smoke.

._Cleaning Supplies and Related Activities _

Short description: Cleaning supplies are used throughout the hotel to clean, sanitize and

maintain the hotel, including in guest rooms. Additionally, laundry services, including

dry cleaning activities, may oceur and chemicals used in these activities are emitted from

the facilities and clothing that have been cleaned. .
Route(s) of exposure: Dermal, inhalation and ingestion through hand-to-mouth contaet.

Persons exposed: Guests, visitors and employees (including maintenance employees,

maids; janitorial, cooks and kitchen personnel) throughout the hotel.

»  Locations of the source of exposure: Residual cleariing products on surfaces and in air
within the hatel from cleaning supply chemicals which volatilize into indoor air. :
Names of Proposition 65-listed chemicals involved and reason for listing: Among others,
reasonably antxcxpatefl exposures to listed materials include use of waod polish and
refinishing materials, which may contain toluene (developmental toxicity) and petroleum
distillates and xylenes which may contain benzene (cancer). Spot removers used on

carpets and furniture, and chewing gum removers contain solvents, which may include

¥
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methylene chloride (cancer), tetrachloroethylene (cancer), toluene (developmenfal ' ,
toxicity) and benzene (caneer). Additionally, perchloroethylene (cancer) is 2 common .
dry cleaning agent and residues have been shown.to be found in dry cleaned garments
and may- volatilizg to indoor air. Other cleaning supplies have been shown to contain
Proposition 65-listed cheémicals and their use may expose the identified individuals to
these chemicals from their use as a component of the cleaning product or as 2 trace «
contamminant in the product. .

‘

On-Site Construction Activities

Short description: On-site construction on hotel property will generate dust from '
construction materials, ' .
Route(s) of exposure: Dermal, inhalation and ingestion through hand-to-mouth contact. -
Person(s) exposed: Guests, visitors and employees.

Locations of the source of exposure: Any locations on the hotel grounds, including
public and employee-only areas, where construction activities may occur. .
Names of Proposition §3-listed cheimicals involved and reason for listing: Among others,

* reasondbly anticipated exposure to listed chemicals include exposure to crystalline silica

(cancer) found in mineral-based fiber boards and formaldehyde (cancer), a compenent of
many adhesives. On-site construction activities may also use materizals which have been
shown to contain other Proposition 65-listed chemicals or which generate Proposition 65

chemicals through their use.,

Fumishings, Hardwaré and Electrical Components .

Short desciiption: Hotels contain furniture, window treatments, locks and metal keys and
electrical appliances, among other furnishings and components. Construction materials,
include foams, metals, treated wood, carpets and carpet padding, fabrics, coatings, rubber
parts and plastics and vinyl, which are components of the furnishings.

Route(s) of exposure: Inhalation, dermal and ingestion through and-to-mouth contact.
Person(s) exposed: Guests, visitors and employees (including service, administration and
professional staff). : .
Locations of the source of exposure: All furnished locations in the hotel.

Names of Proposition 65-listed chemicals involved and reasons for listing: Among
others, reasonably anticipated exposures are to lead (cancer and reproductive toxicity),

" found as a trace chemical in many products, including polyviny! chloride in furniture and

fixtures, formaldehyde (cancer), a component of many adhesives, and acetaldehyde
(cancer) which are released into room air. Other furnishings and components may
contain other Proposition §5-listed chemicals as a component or trace component.

Personal Hygiene and Medical Supplies

Short description: Persqnal hygiene supplies provided by the hotel inciude cleaners,
sanitizers, odor cakes, air fresheners, soaps, shampoos, conditioners and mouthwash.

* Medical supplies provided by the hotel include aspirin, anti-bacterial oinlmeats and
creams, spray treatments, among oth?; medicines, '
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Routes( sz of exposure: Inhalation, 1ngestxon and dermal contact
Person(s) exposed: Guests, visitors and employees. .
Locations of the source of exposure: Guest and public restrooms spa and showenna

. facilities and whérever medical supplies are used.

Names of Propasition §5-listed chemicals involved and reason for listine: Among others,
two reasonably anticipated exposures to Proposition 65- listed materials are from odor
cakes and dir fresheners which may contain p-dichiorobenzene (cancer) and ethyl alcohol
(developmental toxicity); and, the hotel potable water system, which may increase the
levels of lead (cancer, reproductive toxicity) found in faucet water. Other personal
hygiene supplies and medical supplies may also contain Proposmon 65-listed chemicals
as a component or trace compaonent. S

6. Combustion Sources
Short description: Internal combustion engines, boilers, gas stoves, candles, ﬁreplaces
and other combustion sources.
Route(s) of exposure: Inhalation, dermal and incidental ingestion.
Person(s) exposed: Guests, visitors and employees .
Locations of the source of exposure: In the vicinity of combusnon sources anywhcre in

the hotel
Names of Proposition 65-listed chemicals involved and reason for listing: Among others,

reasonably anticipated exposures to Proposition 65-listed substances are to chemicals .

- generated through the incomplete combustion of any organic fuel source including
natural gas, gasoline, diesel, oil, wood, coal and charcoal. Burning of these materials
release a large number of Proposition 65-listed chemicals, which vary according to
source type but which likely may include carbon monoxide (developmental toxicity),
acetaldehyde (cancer), soots and tar (cancer). Other combustion sources may also emit
other Proposition 65-listed chemicals as a component or trace component.

7. Office and Art Supplies and Equipment
Short descriptioa: Office supplies, art supplies and equipment including carbonless
paper, marking pens, correction fluids, copxer machine chermcals ceramics, glues,
crayons, paints and solveats. | :

Route(s) of exposure: Dermal, inhalation and ingestion.’

Person(s) exposed: Guests, visitors and employees (including service, administrative and
professional staff).

Locations of the source of exposure: All locations in the hotel.
Names of Proposition 63-listed chemicals involved and reason for listing: Among others,

two reasonably anticipated exposures to Proposition 65-listed chemicals are from the use
of marking pens which may contain toluene (developmental toxicity) and comection
fluids, which may alst contain toluene (developmental toxicity) and benzene (cancer).
Other office and art supplies and equipment may also contain other Proposition 63-isted
chemicals as a component or trace component.

v
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8. Landscagme Supplies and Pesticide Trcatmen

Short description: Fertilizers and soil amendments are used frequently in both outdoor
and indoor plantings and other vegetative areas to promote growth and | improve
landscape appearaace. Pesticides and herbicides are used to eradicate pests in.occupied
areas and maintain plants.and landscaping arcas from infestation.

Route(s) of exposure: Inhalation, dermal and ingestion through hand-to-mouth contact.

Person(s) exposed: Guests, visitors and employees (including service, administrative and
professional staff).

Locations of the source of ewgosg_ In landscaped areas with plants and/or trees and

hotel locations treated ta controf pests.

Names of Proposition 63-listed chemicals involved and reason for hstmg Among others,
two reasonably anticipated exposures to Proposition 65-listed chemical are from the use
of mineral-based fertilizers and soil amendments, which may contain sewage sludge,
which has been shown to contain low levels of lead (cancer and reproductive toxicity)

and pesticides, which could contain warfarin (developmental toxicity). Other

landscaping supplies and pesticide treatment may also contain Prop051t10n 65- llsted
chemicals as a component or trace contaminant.

© 9. Food and Beverage Service
Short description: Food, water and other beverages, including alcoholic beverages, are
sold or provided on the premises at bars, lounges eating establishments and minibars..
Route(s) of exposure: Ingestion :
Persons exposed: Employees and visitors (mcludma bartenders, guests and food service
‘workers).
Locations of the source of exposure: Bars and restaurants, guest rooms and recrea’uonal
facilities where food and beverages are served and where they are taken to be consumed.
Names of Proposition 63-listed chemicals involved and reason for listing: Among others,
two reasonably anticipated exposures to Proposition 65-listed chemicals are to ethyl
alcohol in alcoholic beverages (developmental toxicity) and lead (cancer) from faucets
and plumbing fixtures from which water is served. Additionally, food preparation may
generate Proposition 65-listed chemicals in some types of food, including from broiling
and barbecuing , such as benzo(a)pyrene (cancer), and from frying, such as acryllamide.
Other Proposition 65-listed chemicals may also be contamed in food and beverage '
service as a component or a trace coataminant.

10. Tra.nsgortation-rclated Exposures
Short description: The fueling and operation of vehicles, including automobiles, buses,

maintenance vehicles and motor boats, is associated with hotel opcranon Additionally,
the hotel contains automobile parking facilities. -

Route of exposure: Tithalation
Persons exposed: Employees, guests and visitors.

Locations of the source of exposure: Transportation to and from the hotel and on the
hotel rounds. _
¥ >
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Na.mes of Progosmon 65-listed chemiicals involved and reason ) for listing: Among others

“two reasonably anticipated exposures to Proposition 65-listed chemicals associated with
vehicle operation are exposure to benzene (cancer and reproducnve to*ucxty) found in
gasoline and carbon monoxide (reproductive toxicity) found in motor vehicle exhaust.
Transportation-related activities may also release or otherwise lead to expasure to other .
Proposxtxon 635-listed chemicals a component or.a trace compornent. .

1. Equipment and Facility Mamtenanc
Short description: Maintznance equipment and supplies, including motor oil changes,

carburetor cleaning and battery replacement, and facility infrastructure repairs, such as
painting and plumbing activities, occur throughout the hotel.
Route(s) of exposure: Dermal, inhalation and ingestion through hand to mouth contact,

Person(s) exposed: Employees, visitors and guests.
Locations of the source of exposure: Hotel grounds and maintenance facilites.

" Names of Proposition 63 listed chemicals involved and reason for listing:"Among: athers,
twa reasonably anticipated exposures to Proposition 65-listed chemicals are to lead
(cancer and reproductive toxicity) found in batteries and electrical components and
methylene chloride (cancer) found in various soivents. Other Proposition 65-listed
Chemicals may also be contained in maintenance supplies or released during maintenance

activities.

12.  Recreation. Swimming Pools, Hot Tubs-and Beaches
Short description: A variety of recreational activities and facxlmes are associated with
hotel operation.
Route(s) of exposure: Inhalation, dermal and incidental ingestion.

Person(s) exposed: Guests, visitors and employees. '
Location of the source of exposwre: Hotel grounds where recreational facilities are
located, including swimming pools, hot tubs, and beaches. '
Names of Proposition 63-listed chemicals involved and reason for listing: Among others,
two reasonably anticipated ‘exposures to Proposition 65-listed chemicals include use of

~ swimming pools and hot tubs, which may be sanitized with chlorine, which produces
chloroform (cancer) and beaches with quartz sand which may expose persons to
crystalline silica (carcinogen). Recreational activities may expose persons to other
Proposition 65-listed chernicals as a component or trace component.

13, Retail Sales
Short description: On-site retail operations make available for sale a wide variety of
consumer products.
Route(s) of exposure: Inhalation, dermal and ingestion. 2
- Person(s) exposed: - Rurchasers of the products, and hatel employees.
Locations of the source of exposure: Gift shops and wherever else retail sales ta.ke place

and locations where the purchased item may be used or consumed.”

¥
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Names of Proposition 63-listed chemicals involved and reason for listing: Among others
two reasonably anticipated exposures to Proposition 63-listed chemicals are to lead |
(cancer and reproductive) found as a trace contaminant in many metallic articles (notably
brass and galvamized metals; and, to tobacco products (cancer and developmental '
toxicity) Products may expose purchasers and hotel employees to other Proposition 65-

listed components as a component or a trace component.

I déclare under penalty of pegury under the laws of the State of California that the
foregoing is true and correct. :

Dated: May 18,2002 . LAW OFFICES OF GRAHAM & MARTIN
' -Attomeys for The McKenzie Group '

Anthony G..G
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App.mdh A Esposures that pare na 1. ficant rirk uf:ﬂ-nc;r. FoF cbeuicals th are
o , lined 45 koo La the Sute W caux eancer ("earciy §21", 1 waming
| -Omcs OF ENVIRONMENTAL Hi {3 not required If e bullr'um' cn d:mqmuﬁu: Uiat the sxposur et
TICE H.k.Z.»\z 'R.Dl G .ASSESS . a1 level tha poses “n? sigmificant ek Thiv mesefs chie the expor
s MENT ENCY s cueulusd W ceaylt in not mope than ane excesy ease of cancer |
CALIFORM ENYIRONMENTAL PROTECTION AG 10,000 lndj viduals expased 0ver 1 10-year Ufadme fThe Propatition ;2

THE SAFE DRIVKING WATER AND TOXIC
. ENFORCEMENT ACT OF 1936
(PROPOSITION 63): A SUMMARY

The fallowing summary has bess prepared by te Offlcz c(Envhnnnafn-
1] Healdh Hazard Asscaament, the lead ageacy far the implementadan
af the Safe Drinking YYaier and Tazic Eaforesment Act of 1936 (cvai-
mondy known as “Proposidon &7}, A copy af this wmmary must be [n.
cluded 22 wn ittachment 10 any nades of vialatlos served upos an allegad
vlalater of the Act. The minasy provides busle lformadon daut the
pravisions af the {aw, and (s [ntended ta serve onfy e s cunvudc_ur wowT:
of genera! Informsten. i 13 not intended o grovide uulhor.{u.urc guid
ucz qa the mewning o applleadan of te faw, Toe resder i directed to
the statute 1d ita impl cmenting regulatons (vee cltadoas belaw) far fur-

her {nformaton, -

2 in Californialaw a3 Health and Safety Cade Sec-
,E:‘m;;lzl:;jjw%ﬁﬁlw- 13, Reguladans dut provide mare ipecilic
guidunce on compliance, and that 1peclfy procadures to be foliowed by
the Stats In carying oul certain apects of the law, ae found ta Tide 22
of the Callfamis Code of Regulations, Sectlons 120CQ through 14000,

WHAT DOES PROPOSITION 65 REQUIRE?

The "Gorernor’s Lis." Propasition & requirs the Gaverser w publish
¢ K4t of chemicals that s knawn to the Suate of Culfomis s cuae caa-
cer, oe birth defects or other sEproductiye hanm. This lst muu be updared
 leaxt once 2 year, Over 330 chemicals have been lated 11 of May I,
1996. Ouly those chemicala thet arc on the liat arc regulated under this

* Jaw, Businesses thas produce, use, refeasc or otherwlic cogage In acd vi-
tes invalving thase chemicals must camply with the follgwing:

"' Clear and ressonayle warnlags. Abuslncss is required ta wam 2 persog
before “tnawingly wmd nwotlonslly”™ expasing thal person ot listed
chemical. The warning given muatt< “clear wid reasonable, " This maans
that the warming muats (1) clearly make knowa thatthe chemical involved
i1 knowi lo causs cancer, of blrh d?fccu cr.m.har reproductve by and
(1) be given in such o way @13t it will cffectively resch die person befare
he or.he 15 capased. Expasures are exemp from the wagming require-

ment i€ they occue leas thaa (welve maaths aftas the date of listing af the -

chemical.

Prohlbitian from dlscharpes Into drinking water, A business must nol
xnawlngly discharge or ralcasc s lln-cd chemica ing waer ar onw l:.f\d
where it pasacs or prabisily will paasinio a saurce of drinking water, Dise
charges tre exempt from thls requiremeat if they occur less thaa twenty
manths afier the date af listing af the chemieal,

DGES PROPOSITION 63 PROVIDE ANY EXEMPTIONS?
21

Ta. Th¢ law exempit:

Gargramental agencicl and publlc water uitlitles, Al agencies of the
federal, Sunneor ocal gavemmant, az well as enlid:xqpcrtd;\g}:hlic wi-
ter syslems, we cxempl. ’

Buginesses wih ning or fever employees, Neither the waming require-
ment o the discharge proniditlon agplies o 1 bustness that emplays

Jtaeat of alne ar (ewer employess.

Page 1.99

. Expasures that will praduce no abiervable reprodu

regulations identify 1pecific “aq

sigrificant dak™ |
250 listed curcinageas. B

fimer the level la querdan Far chemicala knawy |
birth défecs ar ather reproducdve arm (“reprody

w1l groducs ag gbscrvadle effect, even 2 {,000 fir

vels for more tan

ciwe ¢ffect 1,050
0 e Suuz 1o cuy
<cive Wxicny'), 1

2 the level [nques

warnkog i3 oct required il the business can dﬁmunxu’gg thas the exposwre

don. La ather wards, the level of expasure muil be be
thie effect level (NOEL)," divided by 1 1,000-(ald 4
fectar. The ~a0 observibic effect level™ |5 the i ghe
bas oot besa usociatd with ar abiery stile 1dvend
velopmentd effect. -

ow e "“na cdierr
afery or UhEsriing
3t dose level which
repreducdve of da.

Dlscharger that do not result bn a “Hen{flcant amoun af the sted

chemical endering Inia any source of drinking wd
from dlscharzes Into drinking waler does nx 1rply

abls ta demoaitrate that 1 "l gntlicant emoy g™ oer

er, Toe prohibition
I the dischurgers
Haczd chemied hu

nat, does nat, o will nat eatzr any drlnking water sodrec, nad that the dis.

charge complica with i ather apglleatile laws, reg)

tadoas, permiu, rer

quirgments. or orders, A “lignificsnt amount” mbans agy detscuble

amount, except an amoumt tat would mect the “n
“no obsavable effect” test If an jadividual wepe
amount in drinking water.

HOW IS PROPOSITION 85 EMFORCED?

ignificant dak”ar-
rxposed @ uch i

Enforcementia carricd out through of il Lawguita, Thesz awsuit may be
brought by G Aamney General, wy district nlomﬁy. Q¢ eaoaln dty 1.

tormeys (thase in cides with 1 population exceedin

750.0C0). Lawasis

@y al3a be braught By private partles acilng in bk public interest, bu

ealy afer praviding nuliqc of the tlcged vialationtd
al, the appropriate dlsuict atomey and city anarmey!

the Anormey Genar-
and the business x-

cused of the vialagan. The notlee mutt provide addquate iafarmation o
allow the reciplent ta assess the n3wre of the alleged violaoa. A natice
must comply with the laformattoa and procedural reubremenu specilied
inregulations (Tule 21, California Cédz of Rzgulations, $ceton 12901,

A privalc pagy My ol puniuc at eafarcement
Prapasitian &1 if anc af the gavemmental officlaly
an sction withia 3ixty day: of Qe notice.

A businest found L Be in vialaton af.Prapasidon

penalics of up 1q §2,500 ger day for each violagon

ness may be ordered Uy 2 coun of law 1a siop coml

FOR FURTHER INFORMATION. .

gedan dircztly under
noted above initiaies

63 is ubject tocivid
- addigon, tie busi

mitdng the violation.

Contact b Qffice of Enviranshental Health Huzarg Asseisment's Prep-
asidon &5 Implementation Qffice u (91 6} MS—W[‘O, .

{14000. Chamicala Requitad by Siaty or
Have Bean Tusted lar Patgatl

Cancer ar Raproductive T

Hava Not Besn Adaquat

Aaquired. .

{3} The Sefe Drirkdng Water wrd Taxle Enforce et Actaf 1986
quires the Governar ta publish v IIn of chemica ﬁrmnlh‘ required by
scate of federal agencics ia huve teating for carcinajenicity of reproduc-
vive taxicity, but that the sate'y quu(ﬁed_c.xpem hlve nex found W have -
been adequuiely ested 45 required (Heath und Sxf]'u Code 252493},

Fedaral Law o
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Tcultilty, but Which
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™

K finner 71, Mo, 13 240078

032 -



LA U

Readers should gote 1 chermicd wa tready hug beea derdgnaed u
known Lo the Jlale to cause CanCer ar re productive lazlcity |y not Included
inthe (dllaw\ng flating a1 requlring ld:ullon.d tesiing for l)'ll(pln.(:uhr
twicalagled endpalnt, Ho wevar, the "daua gag” may sondaue o exlr,
for putpases of the sats or federtl 1jency’s equirement. Additonat lu.
farmatian on the requisementy for testng may be obuafnedfrom the Iper

i c7ldeatlfied below. .
n‘:‘:;g‘:c;iuh required 1o be teated by the California Degument of

Pur;ildai:; Ecd;gqmm venuon Act of 1984 (58 $30) mandates tag the
Cdifamit Deparment of Pestcide Reguladion (CDPR) review chronic
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L - CERTiFICATE OF SERVICE

1 am over the age of 13 and not a party to this case. Iam a resident of or employ'ed'in the county
where the mailing Os:curred My busmess address is 20)0 Main Street, Suite 1230, Irvine, Califoria

92614,

| SERVED THE FOLLOWING:
i) Amended 60-Day Notice of Intent to Sue Under Health & Safety Code Section 24249.6

2) Certificate of Merit (only sent to Office of the Anorney Genera(),

2) The Safe Drinking Water and Toxic Enforcement Act of 1986 {Proposition 65): 'A
Summary (arrly sent to wolalors)

by enclosmg a true copy of the same in a sealed envelope addressed to each person whose name
and address is shown below and deposmng the eavelope in the United States mail with the postage fully :

prepald
lNAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE MAILED:

Brian Duskm

Kintetsu Enterprises Compa.ny .

of America San Francisco City Attorney
1625 Post Street : 1390 Market Street

San Francisco, CA 94115 San Francisco, CA 34102

" California Attorney General
P.O. Box 944255
Sacramenta, CA 94244-2550

San Francisco County DA

8380 Bryant Street -
San' Francisco, CA 94103

I declare under penalty of perjury under the laws of the State of Cahfomm that the foregomg is

true and correct.
Dated: May 18§, 2002 : [ \(‘ M
. . P .Y

‘ T

I



CERTIFI CATE OF MERIT

I, Anthony G. Graham, declare as follows:

.  lama m{:mbef of the State Bar of Califor'nia, a partner of the law firm of Graham |

& Martin LLP, and one of the attomneys principally responsible for representing The McKenzie

Group and Consumer, Defense Group (hereinafier referred to collectively as the “nodciﬂg party”) ) ,

in relation to the “60 Day Notice of Intent to Sue” served concurrcntly'here.with. I have personal

knowledge’of the facts set forth herein and, if called upon, could and would testify competently

thereto.

2. 'I have consu.l.ted with appropriate and qualiﬁed scientific experts and, having
reviéwed relevant scientific data and results of relevant tést reports, as well as having reviewed
the facts as set forth below regarding the exposures to the listed chemicals set forth in the
a'n.ached *60 Day Notice of Intent to Sue™, | have a good faith basis f.or_ believing that the
 exposures set forth in the Notice are likely to be above the mifﬁ.mun; significant risk level for the
chemicals at issue. | have provided the information, reports and opinions I have rclied upon to
" the Attom_ey General’s office as required By the regufations promulgated under -Proposition 65. _

3. Based on the information oblained through those consultations, and on all other

information in my possession, [ believe there is a reasonable and meritorious-case for the private. -

action. [ understand ;hat “reasonable and men'torio.us case for the private action’] means that the
.information provides a credible basis that all-elements of the noticing parties case can be
gstablished and the information did not prove that the alleged violator will be able to establish
any of the affirmative defenses set forth in the statute. .
4. The information referred to in paragraph 3 is as follows; by physical investigation
of the locations referenced in the Notice as well as th:éugh interviews of the relevant controlling
parties as to those locations, the nbticing ﬁ’a.xty discovered that:

(1) * the violator owns and/or operates the specific subject property ("operate” in this

’ o 037
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contcxt means controls the use of the prOperty, and/or its manacement and/of the
decision as to whcther to pen:mt the smoking of tobacco products at that faczhry)

()  the violator has more than nine employees;

(3) the violator permits the specific conduct set forth in the'Notice which results in

N

actual cxposures taking place at each of the subjecg properties;

(4 at each of the properties referenced in the Notice the noticing party e\a.nuned the

major entrances to the facilities, entrances to buxldmgs public throughways and
recreational a.;-cas, as well as the parking facilities at those locations;
&) at none of the locations set forth in the Notice did the noticing party see any

' appropnate sign wamma the public, rcsxdenu ar employees that the specific conduct set
.forth in the Notice whu:h results in exposures to chemicals listed by the State as cither
carcinogens or reproductive toxxns, or any other sign purporting to comply with the
requirements of Proposition 65. ' .

| - I declare under penalty of perjury under the laws of the State of California _thaf the

foregoing is true and correct. Executed at Irvine, California on May 16, 2002
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