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SETfLEMENT AGREEMENT 

Consumer Defense Group Action ("COGN'), on behalf of itselfand in the public interest 
pursuant to California Health and Safety Code sections 25249.7(d) - (I), on the one hand, and Cannery 
Hamilton Properties LLC ("CHP"), ConocoPhillips Company (individually and as successor in interest to 
Conoeo, Inc. and Phillips Petroleum) ("ConocoPhillips"), and Chevron Corporation (flkla 
ChevronTexaco Corporation) ("Chevron"), on the other hand, enter into this agreement ("Settlement 
Agreement") to settle and fully resolve: (3) the lawsuit entitled Consumer Defense Group Action v. 
Cannery Hamilton Properties LLC, filed on January 13,2005, in the Superior Court of California, County 
ofOrange, Case No. 05CC02179 ("Ascon II Lawsuit"); and (b) all alleged violations ofthe Safe Drinking 
Water and Tox.ic Enforcement Act of 1986, Health and Safety Code section 25249.5, et seq. ("Proposition 
65") made in CDGA's 60-day notices attached hereto as Exhibits A. B, and C ("Notices"). CHP, 
ConocoPhillips, and Chevron are together referred to as "Defendants." 

1.0 In~roductioD 

1.1 CDGA, CHP, ConocoPhillips, and Chevron (hereinafter the "Parties," or each a "Party") 
enter into this Settlement Agreement to settle disputed claims as alleged in the Ascon U Lawsuit and the 
Notices. 

1.2 On June 10,2003, CnGA sent the Notices contained in Exhibit A to ConocoPhillips, 
Chevron, and others, alleging violations of Proposition 65 at the Ascon landfill site (described in section 
3.) below). On September 16, 2003, pursuantto the Notices contained in Exhibit A, CDGA commenced 
the lawsuit entitled Consumer Defense Group Action v. SheJ/ Oil Company, et 01., Orange County 
Superior Court Case No. 03CC00419 ("Ascon I Lawsuit"). The Court entered judgment in the Ascon I 
Lawsuit in favor of ConocoPhillips, Chevron, and other defendants, on November 4, 2004, and the Court 
of Appeal upheld thatjudgrnent on August 31, 2006. 

).3. On April 7,2004, CnGA sent the Notice contained in Exhibit B to CHP, alleging 
violations of Proposition 65 at the Ascon landfill. On January 13, 2005, pursuant to the Notices contained 
in Exhibit B, COOA commenced the Ascon II Lawsuit. 

1.4 On March 23, 2007, CDGA sent the Notices contained in Exhibit C to ConocoPhillips, 
Chevron, and others, alleging violations of Proposition 65 at the Ascon landfill site. 60 days have passed 
since those Notices contained in Exhibit C, and CDGA has stated its intention to commence litigation 

, against ConocoPhillips, Chevron. and others, pursuant to those Notices contained in Exhibit C. 

1.5 The Ascon II Lawsuit and all Notices (Exhibits A through C) allege violations of 
Proposition 65. Defendants deny the material allegations of the Ascon II Lawsuit and the Notices, and 
deny liability for the causes ofaction alleged in the complaint in the Ascon II Lawsuit andlor that could 
be alleged in any litigation brought pursuant to any or all of the Notices. 

1.6 By execution of this Settlement Agreement, the Parties do not admit any facts or 
conclusions of law, including, but not limited to, any facts or conclusions of law regarding any violation 
of Proposition 65, or any other statutory, regulatory, common law or equitable doctrine. Nothing in this 
Settlement Agreement shall be construed as an admission by the Parties of any fact., conclusion of law, 
issue of law, or violation of law, including, but not limited to, any admission concerning the meaning of 
the terms "knowingly discharge" or "knowingly release" as used in Health and Safety Code section 
25249.5; nor shall compliance with the Settlement Agreement constitute or be construed as an admission 
by the Parties ohny fact, conclusion oflaw, issue oflaw, or violation oflaw. Nothing contained in this 
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Settlement Agreement shall constitute or be construed, considered, offered or admitted, in whole or in 
part, as evidence of an admission or evidence offault, wrongdoing, liability or violative conduct by 
Defendants, their officers, directors, employees, representatives, consultants, or agents, in any 
administrative or judicial proceeding or litigation in any court, agency, or other forom. 

1.0 Defendants' Obligations 

2.1 Proposition 65 Warning Signage Obligations. CHP shall ensure that the Property's 
(defined in section 3.1 below) current Proposition 65 warning signage program is maintained, as follows: 

(a) Proposition 65 warning signs shall be posted on the entrance gates; 

(b) Additional Proposition 65 warning signs shall be posted 200 feet apart along the
 
perimeter fencing;
 

(c) those Proposition 65 warning signs shall state: "WARNING! THIS AREA 
CONTAINS ONE OR MORE CHEMICALS KNOWN TO THE STATE OF CALIFORNIA TO CAUSE 
CANCER, BIRTH DEFECTS OR REPRODUCTIVE HARM. PROPOSITION 6S CALlFORNlA 
HEALTH AND SAFETY CODE 25249.5"; 

(d) monthly site inspections shall occur to check the Proposition 6S warning signs for
 
damage or any unauthorized removal;
 

(e) pursuant to those monthly site inspections. any damaged or missing Proposition 65 
warning signs shall be repaired or replaced promptly; and 

(I) additional signs shall be posted around the perimeter fencing stating that trespassers
 
are not permitted onto the Propeny,
 

This Proposition 65 warning signage obligation shall continue until lifted by the Court as not being 
necessary to comply with Proposition 65. or until CHP or any of the Defendants can otherwise establish 
that this Proposition 6S warning signage obligation is not necessary to comply with Proposition 6S at the 
Propeny, . 

2.2 Additional Proposition 65 Warning Obligations. CHP shall ensure that an internet-based 
Proposition 65 warning program is established and maintained, as follows: 

(a) at www.ascon-hb.com.alink titled "Proposition 65 Warning" will be added under the 
Fact Sheets and Flyers submenu. to contain a Proposition 65 warning; 

(b) that Proposition 65 warning shall state: "WARNING! THE ASCON LANDFILL 
SITE CONTAINS ONE OR MORE CHEMICALS KNOWN TO THE STATE OF CALIFORNIA TO 
CAUSE CANCER, BIRTH DEFECTS OR REPRODUCTIVE HARM, PROPOSITION 65 
CALIFORNIA HEALTH AND SAFElY CODE 25249.5"; and 

(c) that web page shall also provide the internet address for the California Office of 
Environmental Health Hazard Assessment's Proposition 65 website 
(http://www.oehha.ca.gov/prop65.html). 

This internet-based Proposition 65 warning obligation shall continue at least until the earlier of: (a) five 
years from the Effective Date of this Settlement Agreement (as defined in section 15.0 below); or (b) until 
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it is established pursuant to section 2.1 above that the Proposition 65 warning signage program is not 
necessary to comply with Proposition 65. 

2.3 Compliance With DTSC Requirements. Defendants shall comply with any final, legally 
binding requirements ofthe Department ofToxic Substances Control ("DTSC") related to preventing 
and/or addressing potential past, present or future pollutant discharges or releases at the Property. This 
paragraph shall not be construed to limit in any way any Defendant's rights to contest, challenge, 
comment on, or seek modifications to any DTSC requirements, to the full extent allowed by applicable 
rules and laws. 

3.0 Release 

3.1 As oftbe Effective Date ofthis Settlement Agreement (as defined in section 15.0 below), 
CDGA, on its own behalf and on behalfofthe public to the full extent allowed by law..hereby fully 
releases and forever discharges Defendants, their officers, directors, agents, servants, stockholders, 
employees, representatives, consultants, agents, affiliates, subsidiary and parent corporations, partners, 
dealers, assigns and successors from any and all rights, claims and· actions related to or arising out of the 
facts and circumstances that are the subject ofthe causes ofaction and alleged violations of law asserted 
in the Ascon II Lawsuit and/or in the Notices. The scope ofthis release is intended to cover any and all 
Claims Covered (as defined in section 4.0 below) as to the property located at 21641 Magnolia Street, 
Huntington Beach, California 92646, bounded by Hamilton Avenue on the north, Magnolia Street on the 
east, an oil storage tank area on the south, and the Huntington Beach flood control channel and an 
industrial area on the west, identified by Assessor's parcel numbers 114-150-75, 114-150-78, 114-150-79, 
and 114-150-80, as more particularly shown on Exhibit D hereto (Project Vicinity Map), commonly 
known as the Asoon property, and consisting ofapproximately 38 acres ("Property"). The Property is 
currently subject to remediation efforts regulated by the DTSC, pursuant to the Consent Order, in the 
matter of Aseon Landfill Site, DTSC docket number l&SE-CO 02103-007. 

3.2 CDGA has been fully advised of the contents of California Civil Code section 1542. 
CDGA acknowledges that the claims released in section 3.1 above may include unknown claims and 
CDGA waives section 1542 as to any such unknown claims. Section 1542 reads as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES 
NOT KNOW OR SUSPECT TO EXIST IN IDS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE 
MATERJALLY AFFECTED HIS OR HER SETILEMENT WITH THE DEBTOR. 

, 
COGA acknowledges and understands the significance and consequence of this specific waiver of 

Civil Code section 1542. 

3.3 CDGA hereby covenants never to sue or challenge in any way or in any forum any ofthe 
Defendants' conduct or actions related in any way to the Property, whether based on Proposition 65 or 
any other legal theory whatsoever, excluding only that CDGA remains free to enforce the terms of this 
Settlement Agreement. 

4.0 Claims Covered 

4.1 Without in any way limiting the generality and breadth of the releases in section 3.0 
above, this Settlement Agreement is specifically understood to be a fmal and binding release and 
resolution of the following causes of action: 
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4.1.1 Any and all Proposition 65 claims that were or could have been asserted in the
 
Ascon II Lawsuit or pursuant to the Notices. or any of them, arising out ohlle facts and circumstances
 
related to any alleged discharge or release of Proposition 65 Designated Chemicals at or from the
 
Property or as otherwise aIleged in the Ascon II Lawsuit, including, without limitation, alI claims with
 
respect to the continued presence or migration of such Designated Chemicals.
 

4.12. Any and all future Proposition 65 claims that may be asserted by lUIy person 
against any of the Defendants arising out of any alIeged discharge or release of Proposition 65 Designated 
Chemicals at or from the Property; so long as: (a) as to any alleged violations oHhe Proposition 65 
warning requirements, CHP is in compliance with its Proposition 65 warning signage obligation in 
section 2.1 above and its internet-based Proposition 65 warning program in section 2.2 above; and (b) as 
to any alleged violations of Proposition 65's discharge prohibitions, the relevant Defendant(s) is/are in 
compliance with its/their obligations to comply with DTSC requirements pursuant to ~cction 2.3 above. 

5.0 Altomer! Fees and Costs 

5.1 Attornevs Fees and Costs: Within ten (10) business days after the Effective Date
 
(defined in section 15.1 below), CHP, ConocoPhillips, and Chevron shall each pay $25,000 to CDGA's
 
counsel for attorneys' fees and costs. Payment shalI be made to Graham & Martin LLP, and sent to the
 
attention of Anthony Graham, Esq. at the address noted below in section 14.0. Except as expressly
 
provided in this section 5.1, the Parties waive any claim to attorneys' fees and costs in connection with
 
the Ascon II Lawsuit, tile Notices, the Property, and/or this Settlement Agreement.
 

6.0 Authority to Enter Into Settlement Agreement 

6.1 Each signatory to this Settlement Agreement represents and warrants that he or she is 
authorized to sign this Settlement Agreement on behalfof the Party for which he or she is signing, and 
thereby to bind that Party fulIy to the terms of this Settlement Agreement. 

7.0 Attorney General Review 

7.1 Settlement of this case is contingent on submittal of this Settlement Agreement to the 
Attorney General's Office for review. If the Attorney General's Office expresses reservations about this 
Settlement Agreement, the Defendants shall not be obligated to proceed with this Settlement Agreement 
and may void the Settlement Agreement by giving written notice to that effect to CDGA's counsel.' 

8.0 Exec.tioo in CouDtemarts and by Electronic Media 

8.1 This Settlement Agreement may be executed in counterparts which, taken together, shall 
constitute one and the same agreement. This Settlement Agreement may also be executed and/or 
delivered by facsimile and/or email transmission and in such event all facsimile and/or email signlltures 
shalI be deemed originals for all purposes hereof. 

9.0 Approval oCSettiement Agreement Required 

9.1 Unless a Defendant determines that it does not want this Settlement Agreement to be 
submitted to the Court for approval pursuant to section 7.1 above, CDGA shall submit this Settlement 
Agreement to the Court for consideration as required by Health and Safety Code section 25249.7(f)(4). 
CDGA shall provide the Court with the necessary information to allow the Court to make the findings 
required by Health Bnd Safety Code section 25249.7(f)(4). 
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9.2 This Settlement Agreement shall be null and void and without any force or effect. unless 
approved by the Court. 

10.0 Entire Agreement 

10.1 This Settlement Agreement: (a) constitutes the entire agreement between the Parties 
concerning the subject matter hereof and (b) supersedes any previous oral or written agreements 
concerning the subject matter hereof. 

11.0 Modification aoo Interpretation of Settlement Agreement 

11.1 This Settlement Agreement may only be modified in writing signed by any Party to be 
bound thereby. 

I 1.2 The tenns of this Settlement Agreement are the product of aons-Iength negotiations 
between the Parties, through their respective counsel ofchoice, and no provision shall be construed 
against the drafter thereof. This Settlement Agreement shall be governed by and construed in accordance 
with the laws of the State qf California. The venue for any disputes concerning this Agreement shall be in 
Orange County. 

12.0 Be_efited Parties 

12.1 Without in any way limiting the generality and breadth of the releases in section 3.0 and 
the provisions ofsection 4.0 above, it is understood that this Settlement Agreement shall inure to the 
benefit ofCannery Hamilton Properties LLC. ConocoPhillips Company (individually and as successor in 
interest to Conoco,lnc. and Phillips Petroleum), Chevron Corporation (flkla ChevronTexaco 
Corporation), Conoeo, Inc., Phillips Petroleum, Chevron Environmental Management Company, Chevron 
Pipeline Company, any other entity related to any of the foregoing entities, and any oftheir successors, 
affiliates, subsidiaries, and assigns, and their officers, employees. or agents. 

13.0 Confidsmtiality of Settlement Agreement 

13.1 The Parties shall keep the terms of this Settlement Agreement confidential until such time 
as the Settlement Agreement becomes public. either through submittal to the Attorney General's OffICe or 
to the Court, whichever occurs first. 

13.2 Notwithstanding the foregoing, the Defendants shall be free to share this Settlement , Agreement and discuss it with the Attorney General's Office or DTSC at any time. 

14.0 Notification Requirements 

14.1 Any notice required or permitted hereunder shan be effective only if in writing and 
delivered in person or sent by telecopy, certified or registered mail return receipt requested, or traceable 
overnight delivery service. to the following designees: 

ForCDGA: 

Anthony Graham. Esq. 
Graham & Martin LLP 
950 South Coast Drive, Suite 220 
Costa Mesa, CA 92626 
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Fax: (714) 850-9392 

For All Defendants: 

James L. Arnone. Esq.
 
Latham & Watkins LLP
 
633 West Fifth Street, Suite 4000
 
Los Angeles, CA 90071
 
Fax: (213) 891-8763
 
Phone: (213) 485-1234
 

For Chevron: 

Timothy R. Knutson, Esq.
 
Senior Counsel. Environmental Practice Group
 
Chevron U.S.A. Inc.; Law Department
 
61 I 1 Bollinger Canyon Road. BRI-Y RM 4214
 
San Ramon. CA 94583
 
Fax: (925) 842-2011
 
Phone: (925) 543-1720
 

For ConocoPhillips: 

Derrick D. Vallance. Esq.
 
ConocoPhillips Company
 
P.O. Box 4783
 
Houston. TX 77252-4783
 
Fax: (281) 293-1987
 
Phone: (281) 293-2247
 

Any Party may change its designee(s) by providing notice of such change pursuant to this section. 

15.0 Effective Date 

15.1 The "Effective Date" specified in this Settlement Agreement is the date that the Court 
enters an order approving this Settlement Agreement, and that has become final and non-appealable. 

15.2 For purposes of section 15.1, any order approving this Settlement Agreement shall be 
final and non-appealable on the date that all rights to challenge the order on appeal have expired. or. if an 
appeal of the order is properly tiled. on the date when an rights to seek review of an appellate decision 
upholding the order have expired. 
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16.0 Co,tjeulp' JurisdidiOD of til!.Com 

16.1 The "Court'" specified in Ihis Settlemeot Agreement is the Superior Court of the State of 
California In and for the County of Onmgc. The Court shall retain jurisdiction to enforce the terms of this 

Seltlemalt AJreement. .t1A If I" 

AGREED TO AS OF t'd1UL ~ 2008, SUBJEcrTO THE I'Vl1JRE EFFECIWB DATE: 

CanDery Hamilton Properties LLC 

By:	 _ 
By: ~'fM:.~u:.-J:.l!!!jjI!~&:1_-­

Title: .......;;...;;..;:~~:..=...:....:...- _	 Title: _
 

Qewon Co1poratiOll 

By:_-------­
Title:	 ~_ 

ConocoPhilllP6 Company 

By:	 _ 

Titlc:	 _ 

APPROVED AS TO FORM: 
OIabam &: Martin UP Latbam " Watkins lLP 

Jjy:~ ~	 By: --:J~amc-s~L~.-:Arn-o-nc------­~DW:oraJiaJii 
Attorneys for Consumer Defense Group Action	 Attorneys for Cannery Hamilton Properties 

1LC, CoJ1OCOPbillips Compllny (iDdiYidually 
and U SUlXCS&OI in iDterest to Conoco, IDe. and 
Phillips Petroleum), and 0IcvJ0n COrporation 
(018 ChevronTeue.o Corporation) 
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)6.0 COlli.Dlg JprisdigiOD oftll£ Court 

16.1 The "Court"' specified in this Settlement Agreement is thlt SuperiOt COIDt of the Stale of 
California in and for the County ofOIBnp. The Coun shall retain jurisdiction to e:uforce the terms of this 
SettJemem Agreement. 

mAY 
A.GREED TO AS OF AP1U1. ~ 2008, SUBJEC'f TO THE FlITURE £FFECTJVE DATE: 

CODSumer Defense Group Action
 

By: _
 

Title: _~ 

APPR.oVED AS TO FORM: 
Graham &. Manin l.LP 

By:_~_:__"'"""":::~~-----­
ADthony G. Graham 

Attorneys for Consumer Defense Group Actioo 

l.A\\197944.1 

7L7~
 
TJtle: _Qx..-Hl...lhl..£.~·ce~1" _
 

Chevron CotpOllltion
 

By:
 
~-------------

Trtle: _ 

CODOCOPhi1llps CompftJly 

'By: _ 

Title: _ 

Latham 8t. WaIlcins LLP 

By; _-;-_-:--: ­ _ 
James L. Amone 

Attomcys for ClIIIIlCry Hamilton Properties 
LLC. ConocoPhillips Comp8Jly (individually 
and as SUI:e03SOf in intcr'C$t 10 Coooco, me. and 
Phillips Petroleum), and Chevron Corporation 
(flklo ChevronTe~ Corporation) 
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16.0 CODtiouing Jurisdiction or the Court 

16.1 The "Court" specified in this Settlement Agreement is the Superior Court of the State of 
California in and for the County of Orange. The Court shall retain jurisdiction to enforce the terms ofthis 
Settlement Agreemenl 

/*?y J 
AGREED TO AS OF APRiL _/11_.2008, SUBJECT TO THE FUTURE EFFECTIVE DATE: 

Consumer Defense Group Action Cannery Hamilton Properties LLC 

By: _ By: _ 

Title: ------------- ­ Title: _ 

Chevron Corporation 

By: --'-_ 

Title: _ 

APPROVED AS TO FORM:
 
Graham & Martin LLP Latham & Watkins LLP
 

By:	 BY:~ .<~
-~-:--...."..-~-------Anthony G. Graham	 i8 e;L. Arnone 

Attorneys for Consumer Defense Group Action	 Attorneys for Cannery Hamilton Properties 
LLC, ConocoPhillips Company (individually 
and as successor in interest to Conoco, Inc. and 
Phillips Petroleum). and Chevron Corporation 
(flkla ChevronTexaco Corporation) , LA\l797\l44.7 
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16.0;·~:t~t~~~i~;;ii~~~1~~~;~i~i(;'::'::' .. ···f·..... '.;:., .. 
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AGREED TO AS OF APRIL _,2008, SUBJECT TO TIlE FtmJRE EFFECTIVE DATE: 

Consumer Defense Group Action Cannery Hamihon Properties LLC 

By:----------- ­
Title: -'-'----,-,..,-..,-"----'-,.;,--.."...;.-..,--...;;..-.,.. 

APPROVED AS TQFORM:
 
Graham &. Martin LLP LathlUJl&. WatkinsLWS
 

.:: ...•...;:,:::.: .. '.'\ ~... .';.: ..'-. '.," -.. .... ..':" , .~., 

....Jb';:_.-.....,,..- ..;.'.:.;;;.~:~;.;. ..._ .. .. "; ...... '_':'';'';';,-''..;.,.'.,....,.."...;.__....;.:,;.;; ...:;;...~:.' ..:;....:.,_:.:_~BY':-"...;.·.-...;.~~~. '::-'~...;.,-..;.,.'_: ._.'..,..'_. .... ---'-_--:.....;;....;.':..;..
AnthOny G.Gl'llbBm JameS L. Arnone 

Attomeys for Consumer Defense Group Action Attorneys for Cannery Hamilton Properties 
LL<;:, Conoco~iJIips Company (individually 

.•J'!~as$Il~Orillinterest to C9~,;lnc~ and 
PhillipS PCt!'oleUm);.~~ Chcvr'<)OCorporation:.:: .' 

"',... (flirJaCh,ci,lronT~Xa~ Go.#ration) 

::,:'.' " ;'; 

. '.: .. '.,; .. 

,-::.. 7, 
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CONSUMER DEFENSE GROUP ACTION 
GRAHAM & MARTIN, LLP
 

3 Park Plaza. Suite 2030
 
Irvine, CA 92614
 

Telephone: (949) 474· 1022
 
Facsimile: (949)474·1217
 

Sixty Day Notice of Intent to Sue CODocoPbilips, a Delaware corporation, Conoco,
 
Inc., a Delaware corporation and wbolly owned subsidiary of ConoeoPhillps, and
 

Philips Petroleum, a Delaware corporation and wholly owned subsidiary of
 
ConoeoPhilips For ViolatlODJ of Health & Safety Code Sections 25249.5 and 25249.6
 

This Sixty Day Notice ofIntent to Sue Under Health & Safety Code Section 25249.5 and 
25249.6 ('"the Notice") is given by the Consumer Defense Group Action ("the Noticing Party") 
to J.1. Mulva, President and Chief Executive Officer. ofConocoPhilips on behalfof 
ConocoPhilips, a Delaware corporation, Conoco. Inc., a Delaware corporation and wholly owned 
subsidilll}' of ConocoPhilips. and Philips Petroleum. a Delaware corporation and wholly owned 
subsidiary ofConocoPhilips (collectively. "the Violator"), as well as the entities on the attached 
proofof service. The Noticing Party must be contacted through its legal representative: Graham 
& Martin. LLP. 3 Park Plaza, Suite 2030, Irvine, California 92614. 

This Notice constitutes notification that the Violator has violated The Safe Drinking 
Water and Toxic Enforcement Act (commencing with Health & Safety Code Section 25249.5) 
(hereinafter "Proposition 65") and that the Noticing Party intends to file suit after the expiration 
of sixty days from the date of this Notice. 

Summary of Violations 

Proposition 65 provides that when a party, such as the Violator. has been and is 
knowingly and intentionally releasing or threatening to "release chemicals known to the State of 
California to cause cancer or reproductive toxicity into water or onto or into land where such 
chemical passes or probably will pass into any source of drinking water", it is in violation of , Health & Safety Code Section 25249.5. For such a violation, the Violator is liable to be enjoined 
from such conduct and "shall" also be liable for civil penalties. Proposition 65 also provides 
that when a party, such as the Violator. has been and is knowingly and intentionally exposing the 
public and/or its employees to chemicals designated by the State of California to cause cancer 
and/or reproductive toxicity ("the Designated Chemicals") it has violated Health & Safety Code 
Section 25249.6 unless, prior to such exposure, it provides clear and reasonable warning of that 
potential exposure to the potentially exposed persons. For such a violation, the Violator is liable 
to be enjoined from such conduct and "shall" also be liable for civil penalties. 

The Violator has violated, threatens to violate and continues to violate both sections of 
the Health & Safety Code at the landfill site located at 21641 Magnolia Street, Huntington 
Beach, California 92646, where it is responsible for the clean up of that site. The Violator 
fonnerly contaminated that site by the disposal or treatment ofhazardous substances, including 
Designated Chemicals. Further, the Violator has been and presently is, by reason of that conduct, 



under a duty to prevent the actual and threatened "release" of Designated Chemicals from the site 
and "exposures" to besignated Chemicals affecting both onsite and off'site persons. 

The Factual Basis for this Notice 

/,
I One of the business activities the Violator engages in. on a regular and ongoing basis, is 
I to clean up fonner landfill sites which it has contaminated by the disposal or treatment of 
I 
!	 hazardous substances. At such sites it is also under a duty to prevent the actual and threatened 

"release" of Designated Chemicals from the site and "exposures" to Designated Chemicals 
affecting both onsite and otTsite persons. 

In February, 2003 the Violator entered into a Consent Order (Docket Number 1&ISE-eO 
02/03-007) (hereinafter, the "Consent Order") wherein the Violator was specifically identified by 
the Department of Toxic Substances Control ("DTSC") as a "responsible party" or "liable 
person", as defined in Health & Safety Code section 25323.5. The Violator has been so 
identified since it arranged for the disposal or treatment ofhazardous substances at the Ascon 
Landfill Site located at 21641 Magnolia Street, Huntington Beach, California 92646 (hereinafter, 
"the Site"). The Violator, along with other parties, is thus responsible for the clean up of the 
Site. Since it is responsible for such future clean up it is not only responsible for the current 
dangerous condition, of the Site but also under a current duty to ensure that the Site is operated in 
such 8 manner as to ensure (i) that there are no releases of any Designated Chemicals at or from 
the Site and (ii) to infonn the public that proximity to the Site will result in exposure to 
Designated Chemicals. The Violator is currently not fulfilling either of those duties. 

The Site consists of approximately 38 acres, and is bounded by Hamilton Avenue on the 
north, Magnolia Street on the east, an oil storage tank area on the south, and the Huntington 
Beach flood control channel and an industrial area on the west. It is identified by Assessor's 
parc'cl numbers 114-150-75, 114-150-78, 114-150-79, and 114-150-80. The Site is 0.25 miles 
from the Pacific Ocean, and located within a mixed commerciallindustrial, recreational and 
residential area; a community park (Edison Community Park) and a high school (Edison High 
School) are located directly across the street from the Site. 

, The Site consists of historic disposal areas, comprising fonner disposal pits, current 
"lagoons" and fonner "lagoon" areas. At present, the Site consists of five waste lagoons filled 
with oily waste material, covering approximately 30010 of the Site, and one pit (Pit F), containing 
styrene waste and other waste, located in the southeast comer of the Site. Although the Site is 
fenced, the California Environmental Protection Agency ("CEPA") and DTSC have noted that 
there is evidence that trespassers have obtained access to the Site on a number ofoccasions. 
Investigators for the.Noticing Party have noted, between December ]2,2002 and June 4,2003, 
that there are beaten pathways leading directly from the various breaks in the chain link fence 
surrounding the Site.obviously suggesting that the Site is regularly "visited" by trespassers. 

A Baseline Health Risk Assessment ("BHRA"), which evaluated the potential health 
impacts associated with human exposure to chemicals released from the waste pits and lagoons at 
the Site, has specifically found that the estimated health risk for adults and children living in the 



immediate vicinity of the Site, onsite workers, and 1JeSpassers, exceeds levels considered 
acceptable by California regulatory agencies. These potential risks were found to be associated 
with the volatilization and subsequent inhalation ofvolatile organic compounds and oral and 
dennal contact with contaminants in the soil. 

Metals detected at the Site, greater than typical background concentrations, include 
arsenic, lead, chromium, cadmiwn, mercury, and thallium. Lead and lead compounds, chromium 
(hexavalent compounds), arsenic (inorganic arsenic compounds), and cadmium and cadmium 
compounds are Designated Chemicals known to the State of Califomia to cause cancer. Arsenic 
(inorganic arsenic cl.mpounds), lead. cadmium. mercury and mercury compounds are 
Designated Chemicals known to the State ofCalifornia to cause reproductive toxicity. 
Significant risks from many of these chemicals may occur primarily by direct contact with soils. 
ingestion, and dermal exposure. 

Pesticides detected at the Site include lindane and chlordane. Lindane and lindane 
compounds and chlordane are Designated Chemicals known to the State of California to cause 
cancer. Significant risks from these chemicals occur primarily by direct contact with soils, 
ingestion and dermal exposure. 

Semi-volatile organic compounds ("SVOCS") detected at the Site include 
benzo(a)pyxene. naphthalene. benzidine. and polychlorinated biphenyl. Benzo(a)pyrene. 
naphthalene, benzidine (and its salts). and polychlorinated biphenyls are Designated ChemiCals 
known to the State of California to cause cancer. Polychlorinated biphenyls is a Designated 
Chemical known to the State of California to cause reproductive toxicity. Significant risks from 
these chemicals occur primarily by direct contact with soils. ingestion and dennal exposure. 

_ Volatile organic compounds ("VOCS") detected at the Site include benzene. toluene. 
styrene, chloroform\ and dich1oroethane. Benzene. styrene oxide. chloroform. and 
dicbloroethane are Designated Chemicals known to the State of California to cause cancer. 
Benzene and toluene are Designated Chemicals known to the State ofCalifornia to cause 
reproductive toxicity. Significant risks from these chemicals occur primarily by inhalation. 

, The route of exposure for the chemicals noted herein is as follows: volatile waste 
components present in the lagoons and Pit F may volatilize from the surface and disperse in the 
atmosphere which may cause exposure to people both onsite and offsite via inhalation. 
Moreover, disturbance ofthe lagoons or pit will result in the release of vapors or hazardous 
particulates into the atmosphere where persons may inhale or ingest such substances. Moreover, 
though the Site is fenced. there is evidence that 1Jespassers are regularly onsite and there is 
therefore a potential for direct contact with contaminated soils and accumulated contaminated 
runoff by persons either legally at the Site (such as investigators or site workers) or by 
trespassers. Further. the lagoons have previously overflowed during heavy rains causing 
hundreds of gallons of overflow to run down the streets offsite. Rainwater runoff which has 
come into contact with contaminated soils on the Site is likely to lead to offsite contamination by 
direct contact with persons in the area. 

--~----



- -----

According to the OTSC that chemicals that were disposed of at the Site by the Violator 
have migrated and Will continue to migrate into the soil and groundwater beneath and adjacent to 
the Site. The DTSC has also noted that exposure to impacted groundwater may occur if 
groundwater is pumped for use or ifdischarged into a surface water body" and that the potential 
thus exists for "Site contamination to impact drinking water supplies." This threat will exist until 
the waste materials at the Site are effectively contained. Further, until effectively contained there 
exists the potential for future migration of the waste materials from the Site to the wetlands 
through the unlined Huntington Beach flood control channel that currently passes the westerly 
edge of the Site and flows through the Talbert Marsh wetland. 

The DTSC has specifically found that at the Site there have "releases" and that there is 
presently a "threatened release" of the Designated Chemicals Doted herein, as the term "release" 
is defined by Health & Safety Code section 2S320 ["'Release' means any spilling, leaking, 
pwnping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or 
disposing into the environment"]. Moreover, the DTSC has specifically found that the actual and 
threatened release oftbe Designated Chemicals noted herein (as well as the chemicals listed in 
Paragraph 2.4 ofthe Consent Order) presents an imminent and substantial endangerment to the 
public health or welfare. 

Based on all of the facts known to the Noticing Party at this time, the Violator has 
violated Health &: S:Uety Code section 25249.5 since it has, "in the course of doing business", 
"knowingly and intentionally released chemicals known to the State of California to cause cancer 
or reproductive toxicity into water or onto or into land where such chemical passes or probably 
will pass into any source of drinking water, notwithstanding any other provision or authorization 
of law except as provided in Section 25249.9". It bas done so by failing to effectively contain at 
the Site the Designated Chemicals it disposed ofat the Site and for which it is currently 
resp~)Dsible. 

Upon filing of the Complaint relating to this violation. the Noticing Party will seek an 
injunction requiring that the Violator immediately take effective action to safely contain the 
Designated Chemicals at the Site so as to prevent further actual or potential releases, until such 
time as the clean up required by the Consent Order is completed pursuant to Health & Safety 

,	 Code section 25249.7. The Noticing Party will also seek civil penalties against the Violator for 
its past and ongoing violations of Health & Safety Code section 25249.5. 

The Violator has also violated Health & Safety Code section 25249.6 since it has "in the 
course of doing business" "knowingly and intentionally expose[ed] [persons] to a chemical 
known to the State of California to cause cancer or reproductive toxicity without first giving clear 
and reasonable W8Illing to such individual." Investigators for the Noticing Party visited the Site 
on December 12,2002, January 23, 2003, March IS, 2003 and again on June 4, 2003. They 
examined the entire perimeter fencing of the Site and saw no clear and reasonable warning sign 
even purporting to comply with the requirements of Health & Safety Code section 25249.6, nor 
the regulations relating to that code section. Further, agents of the Noticing Party living in 
Huntington Beach know that there has been no attempt by the Violator to provide a clear and 
reasonable warning to the local residents living in the area, the children and personnel (teachers, 



administrators, security and other personnel).at the high school or the users of the local park 
located next to the Site that physical proximity to the Site may expose them to Designated 
Chemicals. 

Upon filing of the Complaint relating to this violation the Noticing Party will seek an 
injunction requiring that the Violator immediately take effective action to infonn all likely 
affected persons of the likely exposures to Designated Chemicals in a clear and reasonable 
manner. The Noticing Party will also seek civil penalties against the Violator for its past and 
ongoing violations of Health & Safety Code Section 25249.6. 

• 
Both as to violations ofHealth & Safety Code Section 25249.5 and Health & Safety Code 

Section 25249.6 the Noticing Party will seek civil penalties for the maximum period allowed by 
law, which the Noticing Party believes is one year prior to the date of this Notice. With this 
Notice the Noticing Party has also included a copy of "The Safe Drinking Water and Toxic 
Enforcement Act of 1986 (proposition 65): A Summary." 

If you have any questions or comments, please do not hesitate to contact the undersigned 
at your earliest convenience. 

Dated: June 10, 2003 

By: 

V 'v 

ce. Consumer Defense Group Action 
Attached Service List 



--- -------

CERTIF1CATE OF MERIT 

I, Anthony G. Graham, declare as foUows: 

1. I am a member of the State Bar of California, a partner of th~ law firm of Graham 

& Martin ILP, aDd one of the attorneys principally responsible for repres(;;lting The Consumer 

Defense Group Action, the "Noticing Party" as to the "60 Day l'~olict 0\ Intent If- Snc" 

(hereinafter, "the Notice'') served concurrently herewith. I have personal knowledge of the facts 

set fonh herein and, if called upon, could and would testify competently thereto. 

2. I have consulted with appropriate and qualified scientific experts ?nd, having 

reviewed relevant scientific data and results of relevant lest reports, as ":eli as ha"J; ng reviewed 

the facts as set forth below and the documentary evidence of Lhose fa,;t.. ree,arding the exposures 

to the chemicals as set forth in the Notice, I have a good faith basis for believing Ihat the 

exposures set forth in the Notice are likely to be above the minimumsignitical1t fisk level for the 

chemicals at issue. I bave provided the.information, documents, data. lep::'\':s Ui.I-.Vor opinions I 

have relied upon to the Attomey General's office as required by thi;: r~rll£!;or.:. pnnulgated 

under Proposition 65. 

,	 3. Based on the information obtained through those consultatior.s, ami on all other 

infonnation in my possession, I believe there is a reasonable and mcritor!o~ls cas.: for the private 

action. I understand that "reasonable and meritorious case for the priva:': i.ciiOll" J "eaDS that the 

information provides a credible basis that all elements of the pJaiLlliLs'.:.l;):~ cur. ·.,t ~stabUshed 

and the information did Dot prove that the alleged violator will be able to establish any of the 

affirmative defenses Set forth in the statute. 

4. The information referred to in paragrapb 3 is as follo,....~; i~y pbys:.:aI investigation 



CERTIFICATE OF SERVICE 

I am over the age of 18 and Dot a party to this case. I am a resident of or employed in the 
county where the mailing occurred. Mybusinessaddressis3ParkPIaza.Suite 2030, Irvine, 
California 92614. 

I SERVED TIlE FOLLOWING: 

1.) Sixty Day Notice of Intent to Sue Under Health & Safety Code Sections 24249.5 
and 25249.6; 

2.) Certificate of Merit; 
3.) Copy of"The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 

65): A SummllJY" (sen' only to Violators) 
4.) Supporting Documents (sent only to Office ofA.ttorney General) 

by enclosing a true copy of the same in a sealed envelope addressed to each person whose 
name and address is shown below and depositing the envelope in the United States mail with the 
postage fully prepai~: 

Date of Mailing: June 10. 2003 
Place of Mailing: Irvine, California 

NAME A.ND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE MAILED: 

J..J. Mulva, President and CEO 
ConcoPhiIIps 
Conoeo InCo 
Philips Petroleum Company 
600 North Dairy Ashford 
Houston, Texas 77079 

California Attorney General Orange County District Attorney 
Office of Proposition 65 Enforcement 401 Civic Center Dr. W. 
I 5 IS Clay Street Santa Ana, CA 9270 I 
20th Floor, P.O. Box 70550 
Oakland, CA 94612-0550 

I declare under penalty of perjury under the laws of the State ofCalifornia that the foregoing is 
true and correct. 

Dated: June 10. 2003 

-----~----
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GRAHAM & MARTIN, LLP
 
3 Park Plaza, Suite 2030
 

Irvine, CA 92614
 
Telephone: (949) 474. 1022
 
Facsimile: (949) 474 - J217
 

Sixty Day Notice of Intent to Sue Chevron Texaco Corporation, Chevron
 
Environmental Management Company, Chevron USA, Inc., Chevron
 

Pipeline Company, and Texaco Inc. For Violations ofHealth & Safety Code
 
Sections 25249.5 and 25249.6
 

This Sixty Day Notice of Intent to Sue Under Health & Safety Code Section 25249.5 and 
25249.6 ("the Notice") is given by the Consumer Defense Group Action (..the Noticing Party") 
to the David J. O'Reilly, Chainnan of the Board and ChiefExecutive Officer, ofChevron Texaco 
on bebalfofChevron Texaco, a Chevron Enviromnental Management Company, a California 
corpomtion and wholly owned subsidiary ofChevron Texaco, Chevron Pipe Line Company, a 
Delaware corporation and wholly owned subsidiary ofChevron Texaco, and Texaco, Inc., a 
Delaware Corporation and wholly owned subsidiary of Chevron Texaco (collectively, ''the 
Violator"), as well as the entities on the attached proof of service. The Noticing Party must be 
contacted through its legal representative: Graham & Martin, LLP, 3 Park Plaza, Suite 2030, 
Irvine. California 92614. 

This Notice constitutes notification that the Violator has violated The Safe Drinking 
Water and Toxic Enforcement Act (commencing with Health &. Safety Code Section 25249.5) 
(hereinafter "Proposition 65") and that the Noticing Party intends to file suit after the expiration 
of si~ty days from the date of this Notice. 

Summary, of Violations 

Proposition 65 provides that when a party, such as the Violator, has been and is 
knowingly and intentionally releasing or threatening to ''release chemicals known to the Slate of 

,	 California to cause cancer or reproductive toxicity into water or onto or into land where such 
chemical passes or probably will pass into any source ofdrinking water", it is in violation of 
Health & Safety Code Section 25249.5. For such a violation, the Violator is liable to be enjoined 
from such conduct and "shall" also be liable for civil penalties. Proposition 6S also provides 
that when a party, such as the Violator, has been and is knowingly and intentionally exposing the 
public and/or its employees to chemicals designated by the State of California to cause cancer 
and/or reproductive toxicity (''the Designated Chemicals") it has violated Health & Safety Code 
Section 25249.6 unless, prior to such exposure, it provides clear and reasonable warning of that 
potential exposure to the potentially exposed persons. For such a violation, the Violator is liable 
to be enjoined from such conduct and "shall" also be liable for civil penalties. 

The Violator has violated, threatens to violate and continues to violate both sections of 
the Health & Safety Code at the landfill site located at 2]641 Magnolia Street, Huntington 



Beach, California 92646, where it is responsible for the clean up of that site. The Violator 
fonnerly contaminated that site by the disposal or treatment of hazardous substances, including 
Designated Chemicals. Further, the Violator has been and presently is, by reason oftlwt conduct, 
under a duty to prevent the actual and threatened "release" ofDesignated Chemicals from the site 
and "exposures" to Designated Chemicals affecting both onsite and offsite persons. 

The Factual Basis for Ibis Notice 

One of the business activities the Violator engages in, on a regular and ongoing basis, is 
to clean up former ltndfill sites which it has contaminated by the disposal or treatment of 
hazardous substances. At such sites it is also under a duty to prevent the actual and threatened 
"release" of Designated Chemicals from the site and "exposures" to Designated Chemicals 
affecting both onsite and offsite persons. 

In February, 2003 the Violator entered into a Consent Order (Docket Number I&ISE-CO 
02/03-007) (hereinafter, the "Consent Order") wherein the Violator was specifically identified by 
the Department ofToxic Substances Control ("DTSC") as a "responsible party" or "liable 
person", as defined in Health & Safety Code section 25323.5. The Violator has been so 
identified since it arranged for the disposal or treatment of hazardous substances at the Ascon 
Landfill Site located at 2164] Magnolia Street, Huntington Beach, California 92646 (hereinafter, 
"the Site"). The Violator, along with other parties, is thus responsible for the clean up of the 
Site. Sinoe it is responsible for such future clean up it is not only responsible for the current 
dangerous condition of the Site but also under a c.urrent duty to ensure that the Site is operated in 
such a manner as to ensure (i) that there are no releases of any Designated Chemicals at or from 
the Site and (ii) to inform the public that proximity to the Site will result in exposure to 
Designated Chemicals. The Violator is currently not fulfilling either of those duties. 

The Site consists ofapproximately 38 acres, and is bounded by Hamilton Avenue on the 
north, Magnolia Straet on the east, an oil storage tank area on the south, and the HWltington 
Beach flOod control channel and an industrial area on the west. It is identified by Assessor's 
parcel numbers 114-150-75, 114-150-78, 114-150-79, and 114-150-80. The Site is 0.25 miles 
from the Pacific Ocean, and located within a mixed commercial/industrial, recreational and 
residential area; a community park (Edison Community Park) and a high school (Edison High 
School) are located directly across the street from the Site. 

The Site consists of historic disposal areas, comprising former disposal pits, current 
"Iagoons" and former "]agoon" areas. At present, the Site consists of five waste lagoons filled 
with oily waste material, covering approximately 30010 of the Site, and one pit (pit F), containing 
styrene waste and other waste, located in the southeast comer of the Site. Although the Site is 
fenced, the California Environmental Protection Agency ("CEPA") and DTSC have noted that 
there is evidence th4t trespassers have obtained access to the Site on a number ofoccasions. 
Investigators for the Noticing Party have noted, between December 12, 2002 and June 4, 2003, 
that there are beaten pathways leading directly from the various breaks in the chain link fence 
surrounding the Site obviously suggesting that the Site is regularly "visited" by trespassers. 



A Baseline Health Risk Assessment ("BHRA'j, which evaluated the potential health 
impacts associated with hwnan exposure to chemicals released from the waste pits and lagoons at 
the Site, has specifically found that the estimated health risk for adults and children living in the 
immediate vicinity of the Site. onsite workers, and trespassers, exceeds levels considered 
acceptable by California regulatory agencies. These potential risks were found to be associated 
with the volatilization and subsequent inhalation of volatile organic compounds and oral and 
dennal contact with contaminants in the soil. 

Metals detected at the Site, greater than typical background concentrations, include 
arsenic, lead, chromium, cadmium, mercury. and thallium. Lead and lead compounds, chromium 
(hexavalent compounds), arsenic (inorganic arsenic compounds), and cadmium and cadmium 
compounds are Designated Chemicals known to the State ofCalifomia to cause cancer. Arsenic 
(inorganic arsenic compounds), lead, cadmium, mercury and mercury compounds are 
Designated Chemicals known to the State of Califomia to cause reproductive toxicity. 
Significant risks from many of these chemicals may occur primarily by direct contact with soils, 
ingestion, and dennal exposure. 

Pesticides detected at the Site include lindane and chlordane, Lindane and lindane 
compoWlds and chl6rdane are Designated Chemicals known to the State of California to cause 
cancer. Significant risks from these chemicals occur primarily by direct contact with soils, 
ingestion and dennal exposure. 

Semi-volatile organic compounds ("SVOCS'j detected at the Site include 
benzo(a)pyrene, naphthalene, benzidine, and polychlorinated biphenyl. Bcnzo(a)pyrene, 
naphthalene, benzidine (and its salts), and polychlorinated biphenyls are Designated Chemicals 
known to the State of California to cause cancer. Polychlorinated biphenyls is u Designated 
Chemical known to the State ofCalifornia to cause reproductive toxicity. Significant risks from 
these chemicals occur primarily by direct contact with soils. ingestion and dermal exposure. 

Volatile organic compounds ("VOCS") detected at the Site include benzene, toluene, 
styrene, chloroform. and dic~loroethane. Benzene, styrene oxide. chloroform, and 
dichloroethane are Designated Chemicals known to the State ofCalifomia to cause cancer. , Benzene and toluene are Designated Chemicals known to the State ofCalifornia to cause 
reproductive toxicity. Significant risks from these chemicals occur primarily by inhalation. 

The route of exposure for the chemicals noted herein is as follows: volatile waste 
components present in the lagoons and Pit F may volatilize from the surface and disperse in the 
atmosphere which may cause exposure to people both onsite and offsite via inhalation. 
Moreover, disturbance of the lagoons or pit will result in the release of vapors or hazardous 
particulates into the atmosphere where persons may inhale or ingest such substances. Moreover, 
though the Site is fenced, there is evidence that trespassers are regularly onsite and there is 
therefore a potential for direct contact with contaminated soils and accumulated contaminated 
runoff by persons either legally at the Site (such as investigators or site workers) or by 
trespassers. Further, the lagoons have previously overflowed during heavy rains causing 
hundreds of gallons of overflow to run down the streets offsite. Rainwater runoff which has 



come into contact with contaminated soils on the Site is likely to lead to offsite contamination by 
direct contact with persons in the area. 

According to the DTSC that chemicals that were disposed of at the Site by the Violator 
have migrated and will continue to migrate into the soil and groundwater beneath and adjacent to 
the Site. The DTSC has also noted that exposure to impacted groundwater may occur if 
groundwater is pwnped for use or ifdischarged into a surface water body" and that the potential 
thus exists for "Site contamination to impact drinking water supplies." This threat will exist until 
the waste materials at the Site are effectively contained. Further, until effectively contained there 
exists the potential for future migration ofthe waste materials from the Site to the wetlands 
through the wlined Huntington Beach flood control channel that currently passes the westerly 
edge of the Site and flows through the Talbert Marsh wetland. 

The DTSC has specifically found that at the Site there have "releases" and that there is 
presently a "threatened release" of the Designated Chemicals noted herein, as the term "release" 
is defined by Health & Safety Code section 25320 ["'Release' means any spilling, leaking, 
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or 
disposing into the enviromnent"]. Moreover, the DTSC has specifically found that the actual and 
threatened release of the DeSignated Chemicals noted herein (as well as the chemicals listed in 
Paragraph 2.4 of the Consent Order) presents an imminent and substantial endangennent to the 
public health or welfare. 

Based on all of the facts known to the Noticing Party at this time, the Violator has 
violated Health & Safety Code section 25249.5 since it has, "in the course ofdoing business", 
"knowingly and intentionally released chemicals known to the State of California to cause cancer 
or reproductive toxicity into water or onto or into land where such chemical passes or probably 
will Pass into any squrceofdrinking water, notwithstanding any other provision or authorization 
oflaw except as provided in Section 25249.9". It has done so by failing to effectively contain at 
the Site the Designated Chemicals it disposed of at the Site and for which it is currently 
responsible. 

, Upon filing of the Complaint relating to this violation, the Noticing Party will seek an 
injunction requiring that the Violator immediately take effective action to safely contain the 
Designated Chemicals at the Site so as to prevent further actual or potential releases, Wltil such 
time as the clean up required by the Consent Order is completed pursuant to Health & Safety 
Code section 25249.7. The Noticing Party will also seek civil penalties against the Violator for 
its past and ongoing violations of Health & Safety Code section 25249.5. 

The Violator has also violated Health & Safety Code section 25249.6 since it has "in the 
course of doing business" "knowingly and intentionally expose[ed] [persons] to a chemical 
known to the State of Califomiato cause cancer or reproductive toxicity without first giving clear 
and reasonable warning to such individual:' Investigators for the Noticing Party visited the Site 
on December 12,2002, January 23, 2003, March 15,2003 and again on June 4,2003. They 
examined the entire perimeter fencing of the Site and saw no clear and reasonable warning sign 
even purporting to comply with the requirements ofHeaJth & Safety Code section 25249.6. nor 

-------- ----~---~~ 
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the regulations relating to that code section. Further, agents of the Noticing party living in 
Huntington Beach know that there has been no attempt by the Violator to provide a clear and 
reasonable warning to the local residents living in the area, the children and personnel (teachers, 
administrators, security and other personnel}.at the high school or the users ofthe local park 
located next to the Site that physical proximity to the Site may expose them to Designated 
Chemicals. 

Upon filing ofthe Complaint relating to this violation the Noticing party will seek an 
injunction requiring that the Violator immediately take effective action to inform all likely 
affected persons of the likely exposures to Designated Chemicals in a clear and reasonable 
m8JU1er. The Noticing Party will also seek civil penalties against the Violator for its past and 
ongoing violations of Health & Safety Code Section 25249.6. 

Both as to violations of Health & Safety Code Section 25249.5 and Health & Safety Code 
Section 25249.6 the Noticing Party will seek civil penalties for the maximum period allowed by 
law. which the Noticing Party believes is one year prior to the date of this Notice. With this 
~otice the Noticing,Party has also included a copy of"The Safe Drinking Water and Toxic 
Enforcement Act of 1986 (Proposition 65): A Summary." 

Ifyou have any questions or comments, please do not hesitate to contact the undersigned 
at your earliest convenience. 

Dated: June 10,2003 GRAHAM & MARTIN, LLP 

, 

cc. Conswner Defense Group Action
 
Attached Service List
 



---------------------

CEICI'IFlCATE OF MElUT 

I, Anthony G. Graham, declare as follows: 

1. I am a member of the State Bar of California, a partner of the law fmn of Graham 

& MartiD UP, and one of the attomeys principally responsible for representing The Consumer 

Defense Group Action, the "Noticing Party" as to the "60 Day Notice of Intent to Sue" 

(hereinafter, "the Notice") served coDCUrrently herewith. I have personal knowledge of the facts 

set forth herem aDd, if called upon, could and would testify competently thereto. 

2. I have consulted with appropriate aDd qualified scientific experts and, having 

reviewed relevant scientific data and results of relevant test reports, as well as having reviewed 

the facts as set forth below and the documentary evidence of those facts regarding the exposures 

to the chomicals as set forth in the Notice, 1have a good faith basis for believing that the 

exposures set forth in the Notice ue likely to be above the minimum significant ~sk level for the 

chemicals at issue. I have provided the information, documents, data, reports and/or opinions I 

have relied upon to the Attorney General's office as required by the regulations promulgated 

under PropositiOD 65. 

3. Based on the information obtained through those consultations, and aD aU other 

information in my possession, I believe there is a reasonable and meritorious case for the private 

actioD. I understand that "reasonable and meritorious case for the private action" means that I he 

jnformation provides a credible basis that all elements of the plaintiffs' case can be established 

and the informatioD did not prove that the alleged violator will be able to establish any of the 
..•.. ...­

affirmative defenseS set forth in the statute. 

4. The information referred to in paragraph 3 is as follows; by physical investigation 



of the location referenced in the Notice and by investigation of relevant information, documents, 

data, and reports Consumer Defense Group Action discovered that: 

(1) the Violator is responsible for, and thus "operates", the specific subject propeny 

for purposes of HeaJth and Safety Code section 25249.5 and 25249.6; 

(2) the Violator has moretban nine employees; 

(3) the Violator pennits and has pennitted the "release" of the chemicals set forth in 

the Notice and such "releases" threaten to pass in sources of drinking water, 

(4) exposures to the chemicals set forth in the Notice have occuned and continue to 

occur both to offsite and onsite persons; 

(5) the Violator has not put in place a clear and reasonable warning as required under 

Health & Safety Code section 25249.6, or any other sign purporting to comply with the 

requirements of that section. 

I declare under penalty ofperjury under the laws of the State of California that the 

foregoing is true and correct. Executed at Irvine, California OD June 10,2003. 

, 
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GRAHAM & MARTIN, LLP 
3 Park Plaza, SuiW 2030 

Irvine, CA 92614 
Telephone: (949) 474· 1022 
Facsimile: (949)474 - \217 

Sixty Day Notice ofIntent to Sue Cannery Hamilton Properties LLC For 
Violations ofHealth & Safety Code Sections 25249.5 and 25249.6 

This Sixty Day Notice ofIntent to Sue Under Health & Safety Code Section 25249.5 and 
25249.6 ("the Notice') is given by the Consumer Defense Group Action (''the Noticing Party") 
to Cannery Hamilton Properties, LLC, its members and Affiliates oftile LLC and its members 
(collectively, "the Violatorj, as well as tbe entities on the attached proofof service. The 
Noticing Party must be contacted through its legal representative: Graham & Martin, LLP, 3 
Parle Plaza., Suite 2030.lrvine. California 92614. 

This Notice constitutes notification that the Violator bas violated The Safe Drinking 
Water and Toxic Enforcement Act (commencing with Health & Safety Code Section 25249.5) . 
(hereinafter "Proposition 65") and that the Noticing Party intends to file suit after the expiration 
of sixty days from the date of this Notice. 

Summary of Violations 

Proposition 65 provides that when a party, such as the Violator. has been and is 
knowingly and intentionally releasing or threatening to "release chemicals known to the State of 
California to cause cancer or reproductive toxicity into water or onto or into land where such 
chemical passes or probably will pass into any source ofdrinking water," it is in violation of 
Health & Safety Code Section 25249.5. For such a violation, the Violator is liable to be enjoined 
from such Conduct and "shall" also be liable for civil penahies. Proposition 65 also provides that 
when a party, such as the Violator, has been and is knowingly and intentionally exposing the 
public and/or its employees to chemicals designated by the State ofCalifornia to cause cancer 

,	 and/or reproductive toxicity ("the Designated Chemicalsj it bas violated Health & Safety Code 
Section 25249.6 unless. prior to such exposure, it provides clear and reasonable warning of that 
potential exposure to the potentiaDy exposed persoDS. For such a violation, the Violator is liable 
to be enjoined from such conduct and "sbaU" also be liable for civD penalties. 

The Violator bas violated, threatens to violate and continues to violate both sections of the 
Health & Safety Code at the landfill site located at 21641 Magnolia Street, Huntington Beach, 
California 92646, where it is responsible for the clean up ofthat site. The Violator formerly 
contaminated that site by the disposalor treatment ofhazardous substances, including Designated . 
Chemicals. Further, the Violator has been and presently is. by reason ofthat conduct. Wlder a 
duty to prevent the actual and threatened "release" ofDesignated Chemicals from the site and 
"exposures" to Designated Chemicals affecting both onsite and offsite persons. 

--- -- -_ .._------~ 



----- ---

The Factual Buis for tbis Notice 

The Violator owns the Ascon Landfill Site located at 21641 Magnolia Street, Huntington 
Beach, California 92646 (hereinafter, ''the Site''). The Violator, as the owner, is not only 
responsible for the current dangerous condition of the Site but also under a current duty under 
Proposition 6S to ensure that tbe Site is operated in such a manner as to ensure (i) that there are 
no releases of any Designated Chemicals at or from the Site and (ii) to inform the public that 
proximity to the Site will resuh in exposure to Designated Chemicals. The Violator is currently 
not fulfilling those duties. 

As the owner, the Violator is under a duty to prevent on an ongoing basis the actual and 
threatened "release" of Designated Chemicals from the Site and "exposures" to Designated 
Chemicals aff'ectingboth onsite and oflSite persons. According to the Department ofToxic 
Substances Control ("DTSCj, the jJCtual and threatened "release" ofDesignated Chemicals from 
the Site will continue until the Designated Chemicals are effectively contained.. Until the 
chemicals, including Designated Chemicals (as identified herein) at the Site are effectively 
contained the Violator will continue to be in violation ofCalifornia Health & Safety Code § 
25249.5, and subject to the remedy set forth in California Health & Safety Code § 25249.7. 

As the owner, the Violator has also violated California Health & Safety Code § 25249.6 
by fiUling to provide a clear and reasonable warning at and around the Site to warn employees, 
visitors and local residents that they may be exposed to chemicals known to the State of 
California to cause cancer amI/or reproductive toxicity (referred to collectively hereinafter as the 
"Designated Chemicals"). Sucb exposure will occur by contact by any or all ofthose persons 
with those chemicals at or near tbe Facility. 

Fmtber, the Violator by such conduct has also violated California Fish & Game Code 
5660 by ""permit[ting] to pass into ..., or plac[ing] where it caD pass into the waters ofthis state 
any of the following: (a) Any petroleum ... or residuary product ofpetrolewn, or carbon8ceous 
material or substance, or (b) Any refuse, liquid or solid, from any refinery ... or any factory of 
any kind ... (c) Any substance or material deleterious to fish. plant life or bird life." 

, The Site consists ofapproximately 38 acres, and is bounded by Hamilton Avenue on the 
north, Magnolia Street on the east, an oil storage tank area on the south, and the Huntington 
Beach flood control channel and an industrial area on the west. It is identified by Assessor's 
parcel numbers 114-150-75, 114-150-78, 114-150-79, and 114-150-80. The Site is 0.25 miles 
from the Pacific Ocean. and located within a mixed commercialfmdustrial, recreational and 
residential area.; a community park (Edison Community Park) and a high school (Edison High 
School) are located directly across the street from the Site. 

The Site consists ofbistoric disposal areas, comprising former disposal pits, both covered 
and uncovered, current "lagoons" and fonner "lagoon" areas DOW buried. At present, the Site 
consists oftive waste lagoons filled with oily waste material, covering approximately 300At ofthe 
Site. and one pit (Pit F), containing styrene waste and other waste, located in the southeast comer 
of the Site. Then: is also at the Site an abandoned oil weD which has been poorly maintained and 



which exploded on March 18,2004 spraying chemicals, including benzene and methane (a 
Designated Chemical) over hundreds ofhomes within a half-mile radius ofthe Site and causing 
hundreds ofthousands ofdollars of property damage and resulting in numerous complaints by 
local residents ofbreathing and irritation problems. The full effects ofthis actual release are not 
known at this time. 

Although the Site is fenced, the California Environmental Protection Agency ("CEPA")
 
and DTSC have noted that there is evidence that trespassers have obtained access to the Site on a
 
number ofoccasiom. Investigators for the Noticing Party have noted, between December 12,
 
2002 and June 4,2003, that there are beaten pathways leading directly from the various breaks in
 
the chain link fence surrounding the Site obviously suggesting that the Site is regularly "visited"
 
by trespassers.
 

A Baseline Health Risk Assessment ("BHRA''), which evaluated the potential health
 
impacts associated with human exposure to chemicals released from the waste pits and lagoons at
 
the Site, has specifically found that the estimated health risk for adults and children living in the
 
immediate vicinity oftile Site, onsite workers, and trespassers, exceeds levels considered
 
acceptable by California regulatory agencies. These potential risks were found to be associated
 
with the volatilization and subsequent inhalatiOn ofvolatile organic compounds and oral and
 
dennal contact with contaminants in the soil.
 

Metals detected at the Site, greater than typical background concentrations, include
 
arsenic, lead, cbromimn, cadmium, mercury, and thaIliwn. Lead and lead compounds. chromium
 
(hexavalent compounds), arsenic (inorganic arsenic compounds), and cadmium and cadmium
 
compounds are Designated ChemicBls known to the State ofCalifornia to cause cancer. Arsenic
 
(inorganic 'arsenic compounds), lead, cadmium, mercury and mel"CUl'Y compounds are Designated
 
Chemicals known to the State ofCalifomia to cause reproductive toxicity. Significant risks from
 
many of these chemicals may occur primarily by direct contact with soils, ingestion, and dermal
 
exposure.
 

Pesticides detected at the Site include lindane and chlordane. Lindane and lindane 
compounds and chlordane arc Designated ChemicaJs known to the State of·CaJifomia to cause 
cancer. Significant risks from these chemicals occm primarily by direct contact with soils, 
ingestion and dermal exposure. 

Semi-volatile organic compounds ("SVOCS'') detected at the Site include benzo(a)pyrene, 
naphthalene, benzidine, and polychlorinated biphenyl Benm{a)pyrene, oaphtbalene, benzidine 
(and its salts), and polychlorinated biphenyls are Designated Chemicals known to the State of 
California to cause cancer. Polychlorinated biphenyls is a Designated Chemical known to the 
State ofCaJifumia to cause reproductive toxicity. Significant risks from these chemicals occur 
primarily by--(firecteootaet·-·witlr~ "ingestion -md'-'detmal-exposure~'-"-----~"-'-'-"- -.-...--.....---.----..... 

Volatile organic compounds ("VOCS") detected at the Site include benzene, toluene, 
styrene, chlorofurm. and dichloroethane. Benzene, styrene oxide, chloroform, and 
dicbloroethane are Designated Chemicals known to the State ofCalifomia to cause cancer. 



-----

Benzene and toluene are Designated Chemicals known to the State ofCalifomia to cause 
reproductive toxicity. Significant risks from these chemicals occur primarily by Inhalation. 

The route ofexposure for the chemicals noted herein is as follows: (i) volatile waste 
components present in the lagoons and Pit F may volatilize from the surface and disperse in the 
atmosphere which may cause exposure to people both onsite and offsite via inhalation; (ii) 
disturbance ofthe lagoons or pit will result in the release ofvapors or hazardous particulates into 
the atmosphere where persons may inhale or ingest such substances; (iiI) though the Site is 
fenced, there is evidence that not only that trespassers are regularly onsite, but that, as the 
Violator knows, for some time during the summer of2003, a home1ess person was living at the 
Site. There is therefore a potential for direct contact with contaminated soils and accumulated 
contaminated runoffby persons either legally at the Site (such as investigators or site workers) or 
by trespassers; (iv) the lagoons have previously overflowed during heavy rains causing hundreds 
ofgallons ofoverflow to nul down the streets offsite. Rainwater nIllQffwhich bas come into 
contact with coDtaminated soils on the Site is likely to lead to oflSite contamination by direct 
contact with persons in the area; and, (v) there is an ongoing potential for direct contact by local 
residents with Designated Chemicals by explosive discharge of such chemicals from the Site. As 
noted above, on March 18,2004 an oil weD at the Site exploded resulting in an actual release of 
Designated Chemicals on local residents, their homes, the Edison High School and on everyone 
within a halfmiJe ofthe Site. 

According to the DTSC the chemicals at the Site, including the Designated Chemicals. 
have been and are continuing to be released into the soU and groundwater beneath and adjacent to 
the Site. The DTSC has also noted in its files relating to the Site that exposure to impacted 
groundwater may occur "ifgroundwater is pumped for use or ifdischarged into a surface water 
body" and that the potential thus exists for "Site contamination to impact drinking water 
supplies." This threat will exist until the waste materiah at the Site are effectively contained. 
Further. until effectively contained there exists the potential for future release or discharge of the 
waste materials (including Designated Chemicals) from the Site to the wetlands through the 
unlined Hontington Beach flood control channel that currently passes the westerly edge ofthe Site 
and flows through the Talbert Marsh wetland. 

The DTSC h8s speci:fically found that at the Site there have ''releases'' and that there is 
presently a "threatened release" of the Designated Chemical<J noted herein, as the term ''release'' is 
defined by Health & Safety COde section 25320 ["'Release' IIlCam any spiIling.lCaking, pwq>ing, 
pouring, emitting. emptying. discharging, injecting, escaping, Jeacbins. dumping. or disposing into 
the envirolUIlCDt'1. Moreover, the DTSC has speci:fically fouod that the actual and threatened 
release ofthe Designated Chemicals noted herein presents an imminent and substantial 
endangerment to the public heaItb or welfiue. 

Based on all ofthe fi:K:ts known to theNoticing party at this time. the Violator haS 
violated Heahh & Safety Code section 25249.5 since it has. "in the course ofdoing business", 
"knowingly and int~ona1ly released chemicals known to the State ofCalifornia to cause cancer 
or reproductive toxicity into water or onto or into land where such chemical passes or probably 
will pass into any source ofdrinking water. notwithstanding any other provision or authorization 

-~ ~ ----~ 



CERTIFICATE OF SERVICE 

I am over the age of 18 and not a party to tills case. I am a resident of or employed ill the county 
where the mailing occurred. Mybusinessaddressis3ParkPIaza.Suite 2030. Irvine, California 92614. 

I SERVED THE FOLLOWING: 

I.} Sixty Day Notice oflntcnt to Sue Under Health & Safety Code Sections 24249.5 and 
25249.6; 

2.} Certificate ofMerit; 
3.) Copy of"The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): 

A Summary" (sent only to Violalors) 
4.) Supporting Documc:nts (sent only to Office ofAttorney General) 

by enclosing a true copy of the same in a sealed envelope addressed to each person whose name 
and address is shown below and depositing the envelope in the United States mail witb the postage fully 
prepaid: 
Date of Mailing: March 31. 2004 
Place of Mailing: Irvine, California 

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE MAILED: 

Maoagcrs and/or Members of Cannery Hamilton Properties LLC
 
(As identified by California Secretary of State Records):
 

Glenn R. Anderson S. Diane Scefried
 
Cannery Hamilton Properties, LLC 600 North Dairy
 
600I Bollinger Canyoo Rd. Ashford
 
San Ramon, CA 94583 Houston, TX 77079
 

Agent for Service ofProcess; 

Diane Smith, Esq. H. E. Dan Shastcc:n, Esq
 
Agent for Savice ofProcess 28592 Murrelet Drive
 
Cannery Hamihon Properties LLC Laguna Nigue~ CA 92677
 

,	 2222 Martin, Stc, 255 
[rvine, CA 92612 

California Attorney General	 Orange County District Attorney 
Office of Proposition 65 Enforcement 401 Civic Center Dr. W.
 
1515 Clay Street Saata Ana. CA 9270 I
 
20th Floor. P.O. Box 70550
 
Oaldand, CA 94612-0550
 

I declare under penalty ofpe:ajury under the laws of the State of California that the foregoing is . 
true and correct. . 

Dated: March J I, 2004 
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CONSUMER DEFENSE GROUP AcrION 

AMENDED SIXTY DAY NOTICE OF INTENT TO SUE SHEIL OIL COMPANY; THE
 
DOW CHEMICAL COMPANY; BP AMERICA, INC.; ATLANTIC RICHFIElD COMPANY;
 

SOUTIIBRN CAUFORNIA EDISON; EXXON MOBIL CORPORATION; NORTHROP
 
GRUMMAN CORPORATION; NORTIIROP GRUMMAN SPACE & MISSION SYSTEMS
 

CORP.; CONOCOPHILlPS. A DElAWARE CORPORATION. CONOCO, INC., A
 
DELAWARE CORPORATION AND WHOlLY OWNED SUBSIDIARY OF
 

CONOCOPHIUPS. AND PHILlPS PETROLEUM. A DELAWARE CORPORATION-AND
 
WHOlLY OWNED SUBSIDIARY OF CONOCOPIDLIPS; CHEVRON TEXACO;
 

CHEVRON ENVIRONMENTAL MANAGEMENT COMPANY; CHEVRON PIPE IlNE . 
COMPANY; TEXACO, INC. FOR VIOIATIONS OF HEALm & SAFETY CODE 

SECTIONS 25249.5 AND 25249.6 

This Amended Sixty Day Notice of Intent to Sue Under Health & Safety Code Section 
25249.5 and 25249.6 ("the Notice'') is given by the Consumer Defense Group Action ("the 
Noticing Party" or "CDGA'') to the Chairman and CEO of each of the entities referenced above 
(hereinafter referred to collectively as "the Violators"), as well as the entities on the attached 
proof of service. The name and address of the .Cbainnan and CEO of each of the Violators is 
provided on the attached Proof of Service. The relevant person inside the Notici:ilg Party for 
purposes of this Notice is Brian Fagan, President of CDGA, but the Noticing Party should only 
be contacted through its legal representative: Anthony G. Graham, of Graham & Martin,lLP. 
950 South Coast Drive, Suite 220, Costa Mesa, California 92626, telephone number (714) 850­
9390, facsimile number (714) 850-9392. ThiS Amended Notice constitutes notification that the 

.	 ViolatOrs have violated The Saf~ DiiDking Water and Toxic Enforcement Act (commencing wiU1 
Health & Safely Code Section 25249.5) (hereinafter "Proposition 65") and that the Noticing 
Party intends to file suit after the expiration of sixty days from the date of this Notice. 

SUMMARY OF VIOLATIONS 

, 
Proposition 65 provides that when parties, such as the Violators, have been and are 

knowingly and intentionally releasing or threatening to "release chemicals known to the State of 
California to cause cancer or reproductive toxicity into water or onto or into land where such 
chemical passes or probably will pass into any source of drinking water", they are in violation of 
Health & Safety Code Section 25249.5. The term "release" is defined by Health & Safety Code 
section 25320 ["'Release' means any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leaching, dumping, or disposing into the environment'l For_ .. 

. suCh a violation, the Violators are liable to be enjoined from such conduct aDd "shall" also be 
liable for civil penalties. Proposition 65 also provides that when parties, such as the Violators, 
have been and are knowingly and intentionally exposing the public andlor its employees to 
chemicals designated by the State of Califomia to cause cancer and/or reproductive toxicity ("the 
Designated Chemicals'') they have violated Health & Safety Code Section 25249.6 unless, prior 
to such exposure, they provide clear and reasonable warning of that potential exposure to the 
potentially exposed persons. For such a violation, the Violators are liable to be enjoined from 
such conduct and "shall" also be liable for civil penalties. 



J' 

THE FAcruAL BASIS FOR THIS AMENJ:>ED NOTICE 

TBESlTE 

The Violators have violated. threaten to violate and continue to violate both sections of 
the Health & Safety Code at the landfill site located at 21641 Magnolia Street. Huntington 
Beach, California 92646 (''Ute Site"). The Site is surrounded by residential housing, schools, a 
park, a senior citizens center and Commercial property. 

The Site mnsists of approximately 38 acres. and is bounded by Hamilton Avenue on the 
north, Magnolia Street on thC east, an oil storage tank area on the south, and the Huntington 
Beach flood control channel and an industrial area on the wesL It is identified by Assessor's 
par.ccl numbers 114-150-75,114-150-78,114-150-79, and 114-150-80. The Site is 0.25 miles 
from the Pacific OCean. and located within a mixed commerciaJ/industrial, reaeational and 
residential area; a community park (Edison COmmunity Park) and a high school (Edison High 
School) are located directly across the street from the Site. 

ne Site mnsists ofhisto~ disposal areas, comprising former disposal pits, current 
"lagoons" and fonDer "lagoon" mas. i' At pre~nt, the Site consists of five waste lagoons-filled 
with oily waste material~ covering'approximatCly 30% of the Site, and one pit (Pit F), containing 
styrene' waste and other waste, located In the 'southeast corner of the Site. Although the Site is 
fenced, the Califomia Enviroiunental Protectiiin Agency ("CEPA'') and DTSC have noted that 
there is evidence that trespassers have obtained access to the Site on a number of occasiODS. 
JDvestigatol'S for the Noticing PaIU' have noted, in December 12, 2002, June 4, 2003. as well as 
in October 14.2004 and November 11, 2005, that there are and have beaten pathways leading 
directly from the var.iouS bteaks in the chain link fence SUIIOunding the Site obviously suggesting 
that the Site is zegularly "visited" by trespassers. In fact, DTSC have reported that one trespasser 

. was found to have been living on the Site neatone of the Pits.
 
. ' .:. "J
 

THE VIOLATORS· ": . :"
 
, 

One of the business activities the Viola'tors engage in, on a regular and ongoing basis. is 
to clean up former landfill sites which they have contaminated by the illegal disposal of 
hazardous substances. At such sites the Violators are under a duty pursuant to Proposition 65 to 
not by their own acts or omissions allow the actual and threatened "release" of Designated 
Chemicals from the site, as well as to provide 'a clear and reasonable warning to persons at or 
near the Site of potential "exposures" to Designated Chemicals affecting such onsitc and offsite 
persons. 

Each of the Violators formerly contaminated the Site by illegally disposing and dumping 
hazardous substances at the Site, including Designated Chemicais. CDGA is in possession of a 
number of declaratiODS from employees/cODtr~ors for the Violators who have admitted illegally 
dumping toxic chemicals at the Site on behalf of the Violators. Those declarations make clear 
that each of the ViolatorS over a course of years systematically illegally dumped chemicals at the 
Site, including Designated Chemicals. The declarations have already been served on the 



Violators and provided to the Office of the Attorney General. In addition, each of the Violators 
is a Responsible Party, as that term is defined by the Department ofToxic Substances Control 
("DTSC") and each of the Violators is cunently responsible for the clean up and remediation of 
the mess they made. At the Ascon Site therefore the Violators are not only the entities which 
illegally damped the DeSignated Chemicals but are also the parties responsible for the 
remediation at the Site. . 

As "remediators", the ViotatoIs are CliIrently operating at the Site and have a duty under 
Proposition 65 to prevent the actual and threatened "release" of Designated Chemicals (that they 
had formerly illegally dumped) from the contained areas at the Site. The contained areas at the 
Site are the Pits and lagoons located there which are bounded by beIDlS which are designed to 
effectively prevent discharges and releases from those areas during heavy rains. The Violators 
.are also under a dutY pursuant to Proposition 65 to prevent and/or provide a clear and reasonable 
VIiUIling about potential "exposures" to Designated Chemicals affecting both onsite and offsite 
persons. The' Violators have been and are ~ in those duties under Proposition 65. 

First, the Pits and lagoons at the Site ale and have heen for a number of years surrounded 
by berms which are intended to and' fooneily:did effectively contain the toxic chemicals 
eontain'ed in those Pits aDd lagoonS imd thus prevented their discharge and release out of. the Pits 
and lagoons during heaVy rains. However, as would be obvious to anyone, the berms must be 
maintained and repaired when neCessary SO that the Designated Chemicals remained safely 
contained by those beIJDS and so that no discharges or releases can occur through those berms. 
The Violators have been specifically and repeatedly warned both by the DTSC and by CDGA of 
the conSequences of their refusal to properly and appropriately maintain and repair the berms. 
Despi1:e these specific warnings, and thus with full knowledge of the effect of their fanure to ilct, 
the Violators failed to properly maintain or repair the heImS, even when cracks appeared in the 
beIDlS and they were infonned of such by their own contractoIS, the DTSC and later CDGA. As 
a result of their knowing and intentional faRure to act the Violators allowed the berms at the Site 
to collapse, not once, but twice, between December, 2004 and May 2005. The collapse of the 
berms resulted in specific releases/discharges of toxic chemicals, including Designated 

,	 Chemicals, from the Site into or onto the land'both onsite and offsite where such chemicals pass 
or probably will pass into a source of drinkingw8ter, as well as into the surrounding streets and 
neighborhood where the Site is located from December, 2004 - May, 2005. 

Second, the Violators knew that there were oil wells at the Site. some of which had been I 
abandoned. The Violators knew that abandoned oil weDs must be properly maintained or there 
would be 8 very strong likelihood of explosion. Despite knowing that the oil wells were at the ISite, that they were old oil wellS which did not have modem "caps", the Violators failed and ... 
refused to properly (or in fact in any way) maintain those oil wells. As·an obvious and inevitable r 
result of the Violators failure to effectively maintain, repair or otherwise render safe those oil ! 
wells the Violators knowingly and intentionally created a substantial risk that one of the oil wells 
would fail and a discharge/release would oCcur. That is precisely what happened on March 17•. 
2004, when one of the oil wells exploded and released hundreds of gallons of toxic material over 
the homes, property and persons in the neighborhood around the Site. Prior to the explosion the 
toxic chemicals had been effectively contained in the oil well, since there is DO evidence of any 

. ------ ------_. --- ­
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prior release or discharge therefrom of which CDGA or the DTSC is aware. 

I
 
Since the Violators, as the parties who, illegally dumped the toxic chemicals and who are
 I
 

also cuncntly legally obligated as remediators.at the Site, are responsible for the current 
dangerous condition of the Site, they are und~~ a cw:rcnt duty prusuant to Health & Safety Code 
Section 25249.5 et seq to ensure that the Site is operated in such a JIl8IIDer as to ensure (i) that 
there are no new discharges or releases of any Designated Chemicals at or from the Site and (li) 
to infOIID the public that proximity to the Site will result in exposure to Designated Chemicals. 

I
 

The Violators have been and are fn1filting neither of those duties. 
I. 
I
 

--~~-~ .._~~. --~ 



THE DESIGNATED CBEMICAlS 

Metals detected at the Site, greater than typical background concentrations, include 
arsenic,lead, chromium, cadmium, mercury, and thallium. Lead and lead compounds, chromium 
(hexavalent .compounds), arsenic [morganic arsenic compounds), and cadmium and cadmium 

, compounds are Designated Chemicals known to the State of California to cause cancer. Arsenic 
(inorganic arsenic c:ompoUDds),Icad, cadmium, mercury and mercury compounds are 
Designated Chemicals known to the State of CaIifornia to cause reproductive toxicity. 
Significant risks from many of these chemicals may occur primarily by direct contact with soils, 
iDgestion, and dcIma1 exposure. 

Pesticides detected at the Site include lindane and chlordane. lindane and lindane 
compounds and chlordane are Designated Chemicals known to the ,State of California to Cause 
cancer. Significant risks :from. these chemicals occur primarily by direct contact with soils, 
ingestion and dermal exposure. 

Semi-volatile organic compounds ("SVOCS") detected at the Site include 
benzo(a)pyrene, naphth.illene, benZidine, and polychlorinated biphenyL Benzo(a)pyrene, 
naphthalene, benzidine (and its salts), and polychlorinated biphenyls are Designated Chemicals 
known tQ the State ofCalifomia to cause cancer. Polychlorinated biphenyls is a Desigriated' 
Chemical known to the State of California to 'cause reproductive toxicity. Significant risks from 
these chemicals occur primarily by direct contact with soils, ingestion and dennal exposure. 

Volatile organic compOunds ("VOCSj detected at the Site include benzene, toluene, 
styrene, chloroform, and dich1oroethane. Benzene, styrene oxide, chloroform, and 
dichloroethane are Designated Chemicals known to the State of California to cause cancer. 

. Benzene and toluene are Designated Chemicals known to the State of California to cause 
reproductive toxicity. Significant risks from these chemicals occur primarily by inhalation. 

THE ROUTES OF EXPOSURE 
I' 

The route ofexposure for the chemicals noted herein is as follows: volatile waste 
components present in the lagoons and Pit F may volatilize from the surface and disperse in the 
atmosphere which may cause exposure to people both onsite and offsite via inhalation. 
Moreover, disturbance of the lagoons or pit will result in the release ofvapom or hazardous 
particulates into the atmosphere where persons may inhale or ingest such substances. Moreover, 
though the Site is fenced, the Violators have admitted that trespassers are regularly onsile and 
there is therefore a potential for direct contact with contaminated soils and accumulated 
contaminated runoff by persons either legally at the Site (such as investigators or site workers) or 
by trespassers. Further, the lagoons and Pits, which had been effectively contained by the beImS, 
have, after the Violators knowingly and intentionally allowed those berms to collapse, 
overflowed during heavy rains causing overflow of toxic chemicals to run down the streets 
offsite. Rainwater runoff which has come into contact with contaminated soils on the Site of 
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course inevitably leads to offsite contamination by direct contact with persons in the area. In 
addition, dozens of persons i,n the neighborhoOd have, during the course of 2006, complained to 
the Violators and DTSC about the strong chemical odors emanating from the Site and being 
breathed in by those persons, as well as about chemical runoff from the Site to the neighboring 
streets during rains•. 

The Designated Chemicals that were illegally disposed of at the Site by the Violators 
have, because of the Violators bowing and intentional flWure to aet on the watDiDgs given to it 
which inevitably allowed the bem1s to collapse and the oil well to explode, passed ilJ.to and will 
continue to pass iDto the soU and groundwater beneath and adjacent to the Site. Moreover, as has 
been noted by the DTSC, persons in the area have been and will be exposed to groUDdwater 
contaminated by those hazardous substances, mc1uding Designated OlCmicals, whenever 
groundwater is "pumped for USC or ifdischarged into a surface water body"; Further, there exists 
the potentiaUor future passage of the waste materials from the Site to the wetlands through the 
unlined Huntington Beach :0000 control cbanIJel that currently passes the westerly edge of the 
Site and flows through the Talbert Marsh wetland. 

~ on all of the facts known to the Noticing Party at this time, the Violators have 
violated Health 8z, Safety Code section 25249.5 since they have, "in the course of doing 
business", "knowingly and inteI1tionally released chemicals known to the State ofCalifornia to 
cause caDcer or reproductive toxicity into water or onto or into land where such ~ca1 passes 
or probably will pass into any soun:e of driDking water, notwithstanding any other provision or 
authorization of law except as provided in Section 25249.9-. They have dODe so by failing to act 
on specific.wamings and knowl~ge they had during the period they are rcmediating the Site, 
when sUch action would have allowed the continued effective containment at the Site of the 
Designated Chemicals they illegally dumped at the Site. Upon filing of the Complaint relating 
to this violaDon, the NoticingParty wiD seek an injunction requiring that the Violators 
immediately take effective action to safely contain the DcsigDated Chemicals at the Site so as to 
prevent further aetoa1 or potential releases. until such time as the clean up required by the 

,	 CoDSCDl Order is completed. pursuaot.to Health &. Safety Code section 25249.1. TheNoticing 
party wiD also seek civil penalties against the Violators for their past and ongoing violations of 
Health &. Safety Code section 25249.5. 

The Violators have also violated Health &. Safety Code section 25249.6 since the have. 
"in the course ofdoing business", "knowingly and intentionally expose[ed} [persons] to a 
chemical known to tbe State of California to cause cancer or reproductive toxiQty without first 
giviDg raj clear and reasonable warning." Prior to the initial notices sent to the Violators by 
CDGA there were no warnings concerning Proposition 65 at the Site perimeter, Since the initial 
notiCes and specifically in response thereto the Violators have placed warning signs which 
refeteDCC Proposition 65 on the Site perimeter fence. However, these warnings are insufficient to 
provide a clear and reasonable warning to the local residents living in the area, the children and 
personnel (teachers, administrators, sccnrity and other personnel) at the high school or the users 
of the local park located next to the Site that physical proximity to the Site may expose them to 
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Designated Chemicals. Upon filing of the Complaint relating to this violation the Noticing Party 
will seek an injunction requiring that the Violator immediately take effective action to infOIm all 
likely affected persons of the likely exposures to Designated Chemicals in a clear and ~asonable 

i
I 

manner. The Noticing Party will also seek civil penalties against the Violator for itS past and i 
ongoingviolatioDS ofHea1th & ~afcty Code Section 25249.6. I 

I 
IWith this Notice the Noticing Party has also included a copy of "The Safe Drinking 

Water and Toxic Enforcement Ad of 1986 (Proposition 65): A SUDimary." Ifyou have any 
. questions or comments, please do not hesitate to contact the undersigned at your earliest I-

convenience. ,I
I 
I 

Dated: March 23, 2007 GRAHAM & MARTIN, UP I
i 

I 

j 

IBy: 

ce. Attached Service List 
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CERTIFICATE OF MERIT 

I, Anthony G. Graham, declare as follows: 

1. I am amember of the State Bar of California, a partner of the law firm of Graham 

& Martin UP, and ooe of the attorneys principally re8pODSlble for representing Consumer 
; 

Defense Group Action. the "Noticing Party" as to the "60 Day Notice of Intent to Sue" I 
I 
! 
I 

(hereinafter, "the Notice") served concurrently herewith. I have personal knowledge of the facts 1 

i 
set forth herein and, ifcalled upon, could and would testify competently thereto. 

2. I have consulted with appropriate and qualified scientific experts and, having 

reviewed relevant scientific data and results of relevant test reports, as well as having reviewed i 
I 

the facts as set forth below and the documentary evidence of those facts regarding ~ exposures 

to the chemicals as set forth in the Notice, I have a good faith basis for believing that the I 
exposures set forth in the Notice are likely to be above the minimum significant risk level for the i 
cbemic8Is at issue. I have provided the infonnation. documents, data, reports and/or opinions I 

have IClicd upon to the Attorney General's office as required by the regulations promulgated 

. under Proposition 65. 

3. Based on the information obtained through those consultations, and on all other 

information in my possession, I believe there is a reasonable and meritorious case for the private 

action. I understand that "reasonable and meritorious case for the private action" means that the 

information provides a cred1ble basis that all elements of the plaintiffs' case can be established 

and the information did not prove that the alleged violator will be able to establish any of the 

affiImative defenses set forth in the statute. 

4. The information referred to in paragraph 3 is as follows; by physical investigation 
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'. 

of the location referenced in the Notice and by mvestigation of relevant information, documents, 

data, and reports Consumer Defense Group Action discovered that: 

(1) the Violator is responsible for, and thus "operates", the specific subject property 

or properties forpmposes of Health and Safety Code section 25249.5 and 25249.6; 

I,i
(2) the Violator has more than Dine employees; 

I­
(3) the Violator permits and has permitted the "release" of the chemicals set forth in 

the Notice and such "releases" have passed or threaten to pass into any source of drinking i 
! 
I 

water; I 
(4) exposures to the chemicals set forth in the Notice have occuned and continue to 

I
,,occur both to offsite and onslte persOns; 

(5) the Violator has not put in place a clear and reasonable warning as required under I 
Health & Safety Code section 25249.6, I 

!, I declare under penalty of"perjuiy under the laws of the State of California that the 

foregoing is true and correct Executed at CoSta Mesa. California on March 23, 2007. 

I 
I 
I 
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CERTIFICATE OF SERVICE 

I am over the age of 18 and not a party to this case. I am a resident of or employed in the 
county where the mailing occurred. My business address is 950 South Coast Drive, Suite 2030, 
Costa Mesa, California,92626. 

I SERVED 'IHE FOLWWING: 

1.) Amended Sixty Day Notice of Intent to Sue Under Health & Safety Code Sections 
24249.5 and 25249.6;
 

2) Certificate of Merit;
 
3.) Copy of '~e Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition
 

65): A SUDIID8l'Y" (sent only to VIOlators)
 
4.) Supporting Documents (sent only to Office ofAttorney General)
 

i 

by cnclosiIig a true copy of the same in a sealed envelope addressed to each person whose 
name and address is shown below and depositing the euvelope in the United States mail with the 
postage fully prepud: . , 

!
Date of Mailing: April 2, 2007 ! 

IPlace of MailiDg: Costa Mesa, Califo:niia 

NAME ANDADDRESS OFEACHPERSON TO WHOM DOCUMENTS WERE MAILED: 

Divid J. O'Reilly, CbairmaD and CEO 
Chevron Texaco COIporatioD 
Chevron Environmental Management Company 
Chevron Pipe Line Company 
Tcuco, IDe. 
6001 BoIliiIger Canyon Rd. 
San Ramon, CA 94583 

KcutKRsa 
Chairman and Olicf Excc:utive Officer 
Northrop Grumman Corporation 
Northrop Grumman Space 
&. Mission Systems Corp. 
1840 Century Park East 
Los Angeles, California 90067 

Jolm D. Hofmeister, President 
Shell Oil Company 
One Shell Plaza 

I 
Rex W. Tmerson I 
Chainnan and CEO I 
Exxon Mobil Corporation I 
5959l.as Colinas Blvd. 
Irving, TX 75039-2298 I 

I 

I 
I 

Ronald D. Sugar . 
President and COO 
NDrthrop Grumman Corporation I 
Nortbrop Grumman Space I 
& Mission SystCJDS Corp. i 
1840 Ccntmy Park East ~. 

Los Angeles, California 90067 ; 

John R. Fielder, President
 
Southern California Edison Company
 
2244 Walnut Grove Avenue
 

8 

- ~_.. ­
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Houston, TX 77002 Rosemead, California 

Peter Sutherland, Chairman Peter Sutherland, Chairman
 
BP America Inc. BP America Inc.
 
Mantic Richfield Company Atlantic Richfield Company
 
200 E Randolp Dr 4101 Winfield Road
 
Chicago, IT. 60601 Warrenville, II. 60555
 

JJ. Mnlva, President and CEO 
ConcoPhilips 
ConocoInc. 
Philips Petroleum Company 
600 North Dairy Ashford 
Houston, Texas 77fJ79 

California Attorney"General Orange County District Attorney 
Office of Proposition 65 Enforcement 401 Civic Center Dr. W. 
1515 Clay Street SIIDta Ana, CA 92701 
20th Floor, P.O. Box 70550 
Oatland, CA 94612-0550 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
troe and correct. 

Dated; Apri12, '1fXJ7 

9 
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