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SUPERIOR COURT OF THE STATE OF CALIF ORNIA

FOR THE COUNTY OF ALAMEDA — OAKLAND BRANCH
UNLIMITED CIVIL JURISDICTION

'RUSSELL BRIMER,

Plaintiff
Y.

MEMORY COMPANY, LLC; and DOES ]
through 150, '

Defendants,

CASENQ. RG-05-2036]1

)

)

;

) STIPULATION AND [PROPOSED)

)  ORDER RE: CONSENT JUDGMENT
)

)

)

)

)

This Consent Judgment (“Agreemenr’
(hereinafter “Mr. Brimer™), und The Memory
referred 1o as “the Parmes™) s of February 6,

following terms and conditions:

) is emered into, by and between Russeli Brimer
Company, LLC (hereinatter "Memory”) (collectively
2006 (the "Effective Date"). The Parties agree 1o the
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WHEREAS:
1.0 INTRODVCTION

1.1 Noticng Parry - Russell Brimer is a citizen of the state of California, who secks 10
promote awareness of exposures 10 1oxic chemicals and iinpmve human health by reducing or
clirntnaiing hazardous substances contained in consumer and industrial products.

1.2 Naoticed Party. The Memory Company (the *Noticed Party”) is engaged in the
manufacture, distribution and retail sale of glass and metal stained glags lamps.

1.3 Noriess On December 17, 2004, Me. Brimer served the Noticed Party und various
public enforcement agencies with documents, entitled *60-Day Notice of Violation,” which is
referred 10 herein as the “Novice.” The Norice alleges that Memory and certain retailers of its
products were in v:olunon of Califomia Health & Safery Code §25249.6 by virtue of their having
dismibuted or otherwise offered for sale certain stined glass lamps, including but not limited to
Rauders Small Tiff Lamp, that contain lead and Jead campounds. Lead and lead compounds are
substances known 1o the Siate of California to cause cancer and birth defecrs or other reproducrive
harm and are hereinafier referred 10 as the “Listed Chemicals.”

1.4 Covered Prodacys. This agreement covers any and all stained glass lamps atleged to

' contain one or more of the Listed Chemicals, which are sold o offered for sale in Catifornia, (alt

such Noticed Partys products are identificd st Exhibir A and collectively referred to hersinaficr as
the “Producis™); |

1.5 Procedural Posnuce. On March 18, 2005, Mr. Brimer, on behalf of individuals in
California who allegedly have been exposed 10 one of more of the Listed Chemicals conmined 1n
certain Products that Defendant offers for sals, filed a complaint entitled Brimer v Memory
Company, LLC, ¢1 al, Case No. RG-05-20361 1, in the Alamoda County Supcrior Coum, naming
Defendant The Memory Company, LLC as having violated Heahth & Safety Code §25249.6. Oa
April 4, 2005, defendany filed its answer to the complainy. On December 20, 2005, the Caurt ser 4
trial date of April 7, 2006. On January 26, 2006, the Court granted plaintiff"s Morion 1o Compel
Auendance et Depasition which was filed on December 14, 2005, and ordered Defeadant to pay

sanctions. This gction is referred 1o herein as the *Action”.
STIPULATION AND [PROPOSED] ORDER RE: CONSENT JUDGMENT
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1.6 Purpase of Agreement. The Parties entér into this Agreement as a full and final
resofution of all claims und atlegaricns thas were or thar could have been alleged by Plaintiff in the
Notices, the Action, or any funre complaints and actions against Memory based on the above-
referenced Notices or Action, and in order that the Partics may aveid protracted litigation on such
claims and, to the maximum exient permitied by law, providc the Noticed Purty protection against
future claims pertaining ro the Products based on the same or substantially sim.ilar allegations for
past acts (and furure acts) so long as they are consistent with the terms contined herein. This

Consent Judgment Is not and shall nor be construed as an admission by the Noticed Party of any

allegarion or issue of fact or iaw asscred in the Notices und/or Action. The Noticed Party expressly
denies any alleged violafion of Proposition 65, However, this paragraph shall not diminish or
otherwise affect the obligations, responsibilities, and duries of Noticcd Party under this Consens
Judgmem ’ '
20  INIUNCTIVF RETIEF- PROPOSITION AS :

2.1 Warmings and Reformulation Ohligations. Afier the Effective Date of this Consent

Judgment, the Noticed Panty shall not diswibute or offer for sale any Products in California unless
those Prbducrs are reformualated purswant to the condiﬁons of Paragraph 2.3, az are accompanied by
8 waming statemeny in accordance with the 1erms specified in subsections 2.2(a)~(d) below.
2.2 (lear and Ressonahle Warnings
(8)  Producr [abeling A waming is affixed 1o the packaging, labeling or directly
to or on a Product by Memory, its agent, the manufaciurer or the importer of the Products thar

states:

WARNING: The metal portions of this product contain lead, a
chemical known 1o the state of Califarnia 10 cause
birth defects or other reproductive harm,
Warnings issued for Products pursuant to this subsection shall be prominenty plsced with such
conspicucusness as compared with other words, sttements, designs, or devices as 10 repder it likely .
1o be read und understood by an ordinary individual under customary conditions of use or purchase.

Any material changes to the language or formas of the warning required by this subsection shall
STIPULATION AND [PROPOSED] ORDER RE: CONSENT JUDGMENT
3




B W N

A - BN R - S

n
12
13
14

16
17
18
19
20

22
23

25
26
27
28

only be mads following: (1) approval from the California Anorney General’s Office, provided tha;

wrirten notice of a1 least fifteen (15) days is given to Plaintiff for the opporiinity 1o comment; or
{2) Cour approval.
()  PoinrafSale Point of Sale wamings may be provided through one or more
signs posted at the point of sule or display of the Products that state:
 WARNING: The following products will £XpOsSe coasumers 1o
lead, a chemical known 1o the state of California to
cause birth defects or other reproductive harm:
[List each Product by brand nume and description. |

or

WARNING: The metal portions of these products contain lead, 2
R G et o e o
[List each Product by brand name and description.)

(¢)  Conspicunusness of Waming. A point of sale' wamning provided pursuant to
subsection 2.0(a)(ii) shall be prominently placed with such conspicuousness as compared with other
words, statements, designs, or devices as 1o render it likely to be read and understood by an
ordinary individual under customary conditions of purchase and shall be placed or written in &
manner such that the consumer understands o which spectfie Products the wamings apply sa as to
minimize if nov climinase the chances that an over-waming situation will arise. Any material
changes to the language or format of the wurming required for Products by this section 2.0 shall only
be made following: (1) approval trom the California Artomey General's Office, provided tmt
written notice of at least fifteen (15) days is given to Plaintiff for the Opportunity 0 comment; or (2)
Couut approval upon a properly noticed motion.

(d)  lniemct Salse Memory shali sauisfy its waming abligations for Products that
are 50ld from the internet to California residents, by arranging for the pravision of a warning
containinyg the language in subscction 2.2(4) to be included: (a) on the website; or (b) with the
Product when if s shipped 10 an address in California. Any wurmnings given on the website shall
idenrify the specific Product to which the waming applies as wel] as comply with subsections (i) and

STIPULATION AND [PROPOSED) :)RDER RE; CONSENT JUDGMENT
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(1) as applicable:

(i) lmeraer Weh Sites smd Pages. The warning shall be provided either (=)

~on the same web page on which a Product is displayed; (b) on the same web Page as the order form

for a Producr; (c) on the same page as the price for any Product; or (d) on ane or more web pages
displayed 10 a purchaser during the checkout and order vonfirmation process for sale of a Product,
The warning shall be displayed in one or more of thess locations in a manoer such that is calculated
To ensure that it will be read and understood by an ordinary individual under customary conditions
of purchase of s froduct prior to purchase, including through the use of the same language and
adherence to the specificity requirements that appear in subsection 2.2(a); and

(ii) Bmhgdnun.m For ali Products sold via the interner, a waming
may be provided with the Product when it is shipped directly 1 an individual'in California, by either:
(s) ensuring that the product is properly labeied pursuant to subsection 2.2(a) above; (b) inserting a
waming card or slip of paper measuring at lcast 4" x 6” in the shipping carton which comains
warmning languuge identical 1o subsection 2 -2(a) above; or (c) including the required languaye set
farth in subsection 2.2(a) on the packing slip or customer invoice specifically Idennfymg the Product
in lenering of the same size as the description of the Product. The seller shall also inform the
consumer that he or she may return the Product for a full refund (mciudmg shipping cosrs for both
the receipt and the return of the Prodgct) within 30 days of his or her receipt of the Produer.”

23  Reformulagon Standards. Nomithiug any other provision of this Congent
Judgment, no wamning pursuant to section 2.2 above for exposure to lead shall or nccd be pmvaded
by the Noticed Party for “Reformulated Products.” Products satjsfying the conditions of sectian
2.3(a) and (b) set forth below, qualify as Reformulated Products. '

(i) The Product must produce a test result no higher than
5.0 micrograms (“ug”) of lead using a Ghost Wipe™ test applicd to all megal partions of the
Product performed as outlined in NICSH Method No. 9100; or

()  The Product must contain by weight no more than one-tenth of one
percent (0.1%) of lead in each material used in the Products (such as sclder ynd came).

24 Refomylation Commument. By eniering into this Consent Judgmeny, Memory

STIPULATION AND [PROPOSED] ORDER RE: CONSENT JUDGMENT
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hereby agrees 1o undertake all commercially reasonable efforts to ensure that as many Products as
possible that it intends 1o sell in California on or after July 1, 2006, shall qualify as Reformulated »
Products. Commercially reasonable efforts shail require Memory to implement all available

reformulation measures (without violating existing copyright, rademark or other applicable laws)

“including: (1) conmcting the supplicrs of the tiffany-style lamps, in writing, 10 request that the

Products be manufacrured with lead-free solder or came by a dase certain; and, if the anempts noved
in number 1 above are unsuccessful, (2) researching other suppliers of tiffany-style lamps and
contacting them to supply Products manufaciured with lead-free solder or came.

Memory shall certify, in a report 1o Brimer on August 1, 2006, that it has underaken such
commercially reasonable efforts. Said certification shall deseribe the reformulation measures 1aken
by Memory and shall identify those products which Memory is unable 1o reformulate.

3.0 MQONETARY REL[EF

3] EWWMAMM@ Pursuant 1o Health &

Safety Code §25249.7(b), the Noticed Party shall deliver a check for all civil penaltizs of $10,000
made payable 1o "Hirst & Chanler In Trust For Russel] Brimer” and shall be delivered to Plainnff's
counsel on or befare February 20, 2006 at the following address:

Hirst & Chanjer LLP
Atntn: Laralei S, Paras
2560 Ninth Sweet
Parker Plaza, Suin: 214
Berkeley, CA 94710

(&)  Appartionment of Penaltiss Raceivad. All penalty monies shall be

apportioned by Mr. Brimer in accordance with Heaith & Safery Code §25192, with 75% of these
funds remitted to the Office of Environmenw] Health Huzard Assessmem and the remaining 25% of
these penalty monies retained by Plainiiff as provided by Health and Safery Cod:: §25249.12(d).
40 REIMBRURSEMENT OF FEES AND COSTS

4.1 The Paries acknowledge that Russell Brimer offered 10 yesolve the dispute without
reaching an agreement on the amouns of attomey’s feus and costs to be reimbursed 1o Russell

Brimer, thereby leaving apen this issue to be resolved sfter the material terms of the sewlement had
STIPULATION AND [PROPOSED] QRDER RE: CONSENT JUDGMENT
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been reached, and the agreement signed. The Parties then anempted to (but did nor) reach an
accord on the compensation due to Russell Brimer and his counsel under the brivate anomey
general docrrine codified a1 Code of Civil Procedure § 10215 for all work perfarmed through the
Effective Date of the Agreement and reasonably to be performed in connecrion with the terms set
forth in this Agreement afier the Eﬂ’ccﬁv;_: Date, The parties do agree, however, that Russell Brimer
and his counse| arc entitled to their reasonable attorneys fees end costs under the prerequisites ser
forth by CCP §1021.5; however, they disagree as to the amount of such fees, Accordingly,
fallowing the execution of this Agreement, plaintifY shall make an application 10 the Coun for an
award of his expert, investigarion and aRomcys fees and costs under the privaie attomey general
doctrine codified at Code of Civil Procedure §1021.5.

Notwithstanding the agreement that plaintiff and his counse! shall seek their fees and _
Costs pursuant to this subsection, Memory and its coupsel agree (1) 10 fulfill their obligation o pay
sanctions 1o counse for plainciff in the smount of $690.00 on or before February 17, 2006, as
ordered by the Alameda Superior Court; and (2) that plaintiff and his counsel reserve the right to
seck reimbursement for their un-recouped fees and costs incurred in the discovery motion heard an
January 26, 2006,

In an effors 10 sa{rc resources, Memory may elect to have the outstanding fee and
cost issue adjudicated by binding arbitration through the American Arbitration Association or JAMS
Resolution Services in the third paety’s San Francisco offices so long as Memory: (1) provides
written notice 1o Brimer of its intent 1o invoke this prbcednnl option no later than the close of
business on February 17, 2006; (2) agrees 10 pay the costs of thé arbitration: (3) stipuiates that the
parties will inform the arbirration service that it is the objective of the parties that the process be
completed on or before March 17, 2006; and (4) the award shall be paid within ten days of the
issuance of the decision.

50 RELEASEQF ALl CLAIMS
51 MJ’-BDM-LR:I:uuLMmm; Mr. Brimer, by this Consent Judgment, on behalf

of himself, his agents, representatives, amorneys, assigns, and in the interest of the genera) public

("Releasing Parties”), waives al] rights 1o instilute or participate in, directly of indirectly, any form
STIPULATION AND {PROPOSED] ORDER RE: CONSENT JUDGMENT
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of legal action, and releases all claims, lisbilities, obligations, losses, cosgs, expenses, fines, penalties,
fees, and all rights to damuges, restitution, injunctive relief, and any other fony of relief, whether
legal dr equitable (collectively the “Claims™), against Memory and its directors, officers, employecs,
parents, subsidiaries, affiliates, customers, successors and assigns, whether under Proposition 65 or
other statutory law for Claims based on their alieged fuilure to wamn about exposure 10 the Listed
Chemicals conwined in any of the Products. This paragraph specifically excludes plaintiff and his
counsel’s fees and costs covered by Paragraph 4.1 above. '

5.2 Fina] Resnlution. This Consent Iudgment is a full, final and binding resolution
berween Mr. Brimer, on behalf of himself and in the interest of the general publlc, and Memory, of
any violation of Proposition 65 or any other claim that was or could have been usserted based on
alleged failure 10 warn for expasyre to the Listed Chemical(s) in the Products (collectively Vlhc
“Released Claims™), or other facss alleged in the 60-Day Notices. The Mcs intend complisnce
with this Consent Judgment 10 resalve 8ay past Issue concerning the Products and any future issue
concerning the Products so long as Memory complies with this Consene J udgment) compliance with
Propasition 65 as such compliance pertains 1o the Products at issue. {n addition, Mr. Brimer, on
behslf of himsclf. his arorneys, and his agents, waives ]l rights to institute any form of legal action
against Memory, its anomeys or representatives, directors, officers, employees, parents,
subsidiaries, affiliates, customers, successors and assigns for all actions or statements made by
Memary or its anomeys or representatives, in the course of responding 10 violations of Proposition
65 by Memory alleged in the 60-Dry Natices with the exception of seeking his fees and costs
pursuant to CCP §1021.5 and sanctions award as set forth in Paragraph 4.1.

53 Memoary's Releasp of Mr_Reimer. Memory, by this Consent Judgment, watves ali
rights to institute any form of legal action against Mr. Brimer and his ANOMEYs OF represematives,
for alf acxions or statements made by Mr. Brimer or his aftormneys or representatives, in the course of
seeking enforcement of Proposition 65 against Memory ln this lingation. Provided, however, that
Memory shall remain frec to instipue any form of legal action to enforce the provisions of this
Consent Judgment.

60 Memog's Sales Dasa. Memory understands that the ssjes data provided 10 counsel for Mr.

STIPULATION AND [FROPOSED] ORDER RE- CONSENT JUDGMENT
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Brimer through the Declaration of Charles D. Sizemore by Memory executed on December 28,
2005 are a material factor upon which Mr. Brimer has relied 1o determine the emount of payments
made pursuant to Health & Safery Code §25249.7(b) in this Consent Judgment. To the bess of
Memery's knowledge, the sales data provided are frue and sccurate.

7.0 Scx:mhi!ity.' Ini the cvent that any of the provisions of this Consent Judgment 1s held by a
court 1o be unenforceable, the valldity of the enforceable provisians shall not be adversely affected.
8.0  Amomeys’ Feee Inthe event thas & dispure arises with respect to any provision(s) of this
Consen: Judgment (including, but not limited 1o, disputes arising from payments to be ‘made under
this Consent Judgmen), reasonable attomey’s fees shall be awarded 1o the prevailing party. This
provision shall not apply to the CCP §1021.5 fee procedure set forth in Paragraph 4.1,

9.0  Governing Law. The terms of this Consent Judgment shall be governed by the laws of the
State of California.

10. " Naorices All correspondence to Mr. Rrimer shall be mailed to:

Laralei S. Paras, Bsq.
HIRST & CHANLER LLP
2560 Nimth Street :
Parker Plaza, Suite 214

Berkeley, CA 94710 -
Tel:  (510) 848-2880
Fax: ' (510).848-811%
All correspondence 10 Memory. shall be mailed 1o:

IT. Wells Blaxwer (State Bar No. 190222)

Michae! J. Hassen (Stat: Bar No. 124823)

JEFFER, MANGELS, BUTLER & MARMARO LLP
Two Embarcadero Center, Fifth Floor

San Francisco, CA 94111-3824

11.0 CWMR#W&WQW The parties

acknowledge that the reporting provisions of Health & Safary éode § 25249.7(/) apply 10 this
Consens fudgment. Counsel for Mr. Brimer shali comply with thar Paragraph by submining the
required reporting form to, and serving a copy of this Consent Judgment on, the California Agtorney
General’s Office,

120 Additional Post Execurion Activitics. The Partles shall mumaily employ their best efforts to

STIFULATION AND [PROPOSED] ORDER RE: CONSENT JUDGMENT
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support the entry of this Agmenient as a Consent Judgment and obuain approvaj of the Consent
Judgment by the Court in a timely manner. The Parties acknowledge that, pursuant 10 Health &
Safery Code § 25249.7, a noticed mation is required 10 obuain judicial approval of this Consent
Judgment. Accordingly, Plaintiff shall file 8 Motion 10 Approve the Agreement (“Motion™),

~ preferably as a joint motion if the parties can so agree. In an effort 1o achieve this objective, counsel

for Memory agrees [0 transmit a draft of the moving papers to counsel for Plaintiff within fourteen
(14) days after the Effective Date and the parties will endeavor 1o file 2 Jjoint application 1o the |
Court; if the moving papers are not provided to Pleintiff in a timely manner, or the parties cannot
ultimaicly agree on the final papers 10 file, PlainGff shall file the Motion 1o Apptove on his own. In
the event thut any third party, including the Atiorney Generul or any other public enforcer, objects
or otherwise comments o one or more provisions of this Agreement, Memory agrees to undertake
its best efforts to satisfy such concerns or objections and support the temms of this Agreement.

13.0  Doumes Limited 1o California. This Consent Judgment shall have no effect on Products sold
by Memory for use cutside the Stage of California.

140 EnmtireAgeeemsnt This Consent Judgment conmains the sole and entire agreement and
understanding of the parties with respect 1o thc_ entire subject manter hereof, and any and all prior
discussions, negoriations, commirment and understandings related hereto. No representations, oral
or otherwise, express or implied, other than those comained herein hﬁvc been made by any pany
hereta. No other agreements not specifically referred 1o hereig, aral or otherwise, shall be deemad
10 exist or to bind any of the parties.

15.0 Cﬂllnﬂ:mms.and.l:‘nulmuz This Consent Judgment may be execured in counterparts and
fucsimile, each of which shall be deemed un original and all of which, when taken togerther, shall
constituze one and the same documeny.

16.0  Authogizarion. The undersigned are authorized 1o execure this Consent Judgment on behalf
of Their respective parties and have read, understood and agree 1o all of the terms and conditions of
this Consent Judgment,

170 Binding Fffect This Consent Judgment shall inure to the benefit of, and shall be binding

upon, the parties and their respective agents, alfer egos, attorneys, directors, divisions, employees,
S'I‘IPULA‘I‘ION AND [PROPOSED] ORDER RE: CONSENT JUDGMENT




~N

O e O L I W

T}
12
13
14
15
16
17
18
19
20
3

22

24

25

26
27
28

heirs, legal predecessors, licensees, officers, parent companies, parters, representatives,
shareholder, subsidiaries, successors, and any trustee ar other officer appoimted in the event of
bankruptcy:.

13.0 Represeqtatian. The parties acknowledge and warrant that they have been represented by
counsel of their own choosing through al) negotiations which preceded the execurion of this
Consent Judgment,

AGREED TO- AGREED TO:

Date: _ . oL : _
g Trmé; o

APPROVED AS TO FORM: . APPROVED AS TO FOF

Date: aZ//ﬂ/ZWé . Date; g/?/o‘
HIRST & CHANLER LLP IEFFER, Mé‘?ﬁp&s' BUTLER &
%, f’% Wi uLs/ﬁfx
(3 Icr
/k rney for Plaintiff Attorney for Defendamnt 2‘I is| ol

SSELL BRIMER THE MEMORY COMPANY, LLC

EXHIBIT A
Stained glass lamps' (containing lead) including, but not Jimized to:

Rauders Smail Tiff Lamp.

STIPULATION AND {PROPOSED] ORDER RE: CONSENT JUDGMENT
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