SETTLEMENT AGREEMENT
BETWEEN
CONSUMER ADVOCACY GROUP, INC.
AND
PETERSEN-DEAN COMMERCIAL, INC.

Consumer Advocacy Group, Inc., on behalf of itself and suing in the public interest
pursuant to Health and Safety Code section 25249.7, subdivision (d) (“CAG”) and Petersen-Dean
Commercial, Inc. (*Petersen-Dean™) (collectively, the “Parties”) enter into this agreement
(“Settlement Agreement”) to settle the case entitled Conswmer Advocacy Group, Inc. v. Vincent
Roofing Co., Inc., et al., filed on January 30, 2007, and pending in the Superior Court of
California for the County of Alameda, Case No. RG07308745 (*“Lawsut™), as follows:

1.0 Introduction

1.1 CAG is an entity based in Los Angeles, California that seeks to promote
awareness of exposures to toxic chemicals and improve human health by reducing or eliminating
hazardous substances contained in consumer and industrial products. Petersen-Dean disputes
this.

1.2 CAG alleges that Petersen-Dean is a company that employs ten or more
persons and act primarily as a roofing contractor. Petersen-Dean disputes this.

1.3  CAG alleges that Petersen-Dean uses roofing materials, some of which
contain asphalt or coal tar, the use of which is alleged to expose persons to acetaldehyde;
arsenic (inorganic arsenic compounds); benz[a]anthracene; benzene; benzofa]pyrene;
benzofb]flouranthene; benzo[k}flouranthene; beryllium and beryllium compounds; 1,3-butadiene;
cadmium and cadmium compounds; carbazole; chromium (hexavalent compounds); chrysene;
dibenz[a,j]acridine; dibenz[a,h]anthracene; dibenzofa,ejpyrene; dibenzo[a,hlpyrene;
dibenzo[a,i}pyrene; dibenzo[a,l]pyrene; dichloromethane (methylene chloride); formaldehyde (gas);
indeno[1,2,3-cd)-pyrene; lead and lead compounds; 5- methylchrysene; nickel and nickel
compounds; silica, crystalline; tetrachloroethylene (perchloroethylene); toluene diioscyanate;
trichloroethylene; carbon disulfide; mercury and mercury compounds; and toluene (collectively,
“Covered Chemicals™). Petersen-Dean disputes this.

1.4  The Covered Chemicals are substances listed in the regulations promulgated
under the California Safe Drinking Water and Toxic Enforcement Act, Health & Safety Code
sections 25249.5 et seq. (“Proposition 657) as cheniicals known to the State to cause cancer
and/or reproductive harm.

1.5 On June 27, 2006, CAG served public enforcement agencies and
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i
Act, Health & Safety Code sections 25249.5 et seq./(“Proposition 657) as
chemicals known to the State to cause cancer and/or reproductive harm.

|

1.5 On June 27, 2006, CAG served public enforcement agengies and
Petersen-Dean with a document entitled “60-Day thicc of Violatian” (“Notice™}.
The Notice alleged that Petersen-Dean had violated;Proposition 65}7}* failing to
warn its employees and other persons in California that some of the roofing
materials used by Petersen-Dean expose those persons to the Covered Chemicals.

1.6 On January 30, 2007, CAG filed the Lawsuit alleging Pe | en-Dean
violated Proposition 65 by exposing employees and other persons to Covered
Chemicals contained in certain roofing products without providing ‘clear and
reasonable” warnings. Such alleged exposures constitute *‘consumgr product,”
“occupational” and “environmental” exposures within the meaningof the
Proposition 65 implementing regulations set forth at California Cc:je of
Regnlations, title 22, section 12601, subdivisions (b), (¢) and (d), respectively.
Petersen-Dean denies the material allegations of tht‘é Lawsuit, and dgnies liability
for the cause of action alleged in the complaint.

1.7 For purposes of this Setflement Agreement only, the Parties stipulate
that this Court has jurisdiction: (i) over the allegations of violations[ contained in
the CAG Complaint and Notice, (i1} over Petersen-Dean as to the acts alleged, and
(iti) to enter partial judgment based on this Settlemént Agreement.

1.8 The Parties enter into this Settlement Agreement pursuant to a
settlement of certain disputed claims between the Parties as alleged in the CAG
Complaint and Notice for the purpose of avoiding prolonged and costly litigation
between the Parties.

1.9 The Parties enter into this Settlement Agreement to seitle disputed
claims between the Parties.
1.10 By execution of this Settlement Agreemeitt, the Parties do not admit any
facts or conclusions of law, including, but not limited to, facts or conclusions of
law regarding any violation of Proposition 63, or any other statutory, regulatory,
common law, or equitable doctrine. Nothing in this Settlement Agteement shall
be construed as an admission by the Parties of any fact, conclusion|of law, issue
of law, or violation of law, including, but not limited to, any admission
concerning the meaning of the terms “knowingly and intentionally expose” or
“clear and reasonable warning” as used in Health and Safety Code section
25249.6. Nothing in this Settlement Agreement, nor corapliance with the terms ot
this Settlement Agreement, shall constitute or be construed as evidence of an
admission or evidence of fauit. wrongdoing. or liability by Petersen-Dean. its
officers, directors, employees, or parent, subsidiary or affiliated COJLporations. in
any administrative or judicial proceeding or litigation in any forum; Except for
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the cause of action and allegations settled and comprom:scd nothing in this
Settlement &oreement shall nrejudice, waive, or imnair any right, remedy,
argument, or defense that CAG and Petersen-Dean may have against one another
in any other pending legal proceeding.

20 Release .

2.1 Upon judicial approval of the settlement between the Par\!les and the
expiration of time in which to appeal the same, CAG releases and forever
discharges Petersen-Dean, its affiliates, subsidiary and parent corparations, and/or
their current or subsequently acquired affiliated or subsidiary companies (unless
currently in a lawsuit with CAG), and each of their officers, directors, agents,
servants, partners, stockholders, attorneys, employees, rcpresentatl\!cs and each
of their respective successors and assigns (collectively, the “Released Parties™)
from all known and unknown rights, claims, causes of action, damages, suits,
penalties, liabilities, injunctive relief, declaratory rehe.f and attomegs fees, costs
and expenses related to or arising out of the facts and claims alleged in the
Lawsuit. Without limiting the foregoing, the Partws intend the scope of this
release to cover all Claims Covered (as defined in Secnou 1.1 below) as 1o the
Released Parties put in controversy by the Lawsmt

2.2 CAG is aware of the contents of Section 1542 of the C1v111 Code of
California. CAG acknowledges that the claims released in section 2.1 above may
include unknown claims and waives Section 1542 as to any such unknown claims.
Section 1542 reads as follows: |

A GENERAL RELEASE DOES NOT EXTEND TO CLAWS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HiS
FAVOR AL LHE FIME OF EXECUTING THE RELEASE, WHICH I
KNOWN BY HTM MUST HAVE MATERIALLY AFFECTED HIS
SETTT FMENT WITH THE DEBTOR. | |
[

CAG acknowledges and understands the significance and ca'msequenccs of

this specific waiver of Civil Code Section 1542. | |

30 Claims Covered

3.1  This Settlement Agreement is a final and biﬁding resolution] between the
CAG and the Released Parties of the following claims and causes of action:

All claims, known or unknown, that were or could ha\re been asserted in the
Lawsuit arising out of allegations that the Released Parties violated Proposition
65 or any other statutory or commaon law hecanse of Released Parties’ operations.

{
1
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4.0  Defendant’s Duties

4.1  Petersen-Dean agrees to provide Proposition 65 wamings and to take
actions intended to prevent, reduce, and mitigate exposure to the Cgvered
Chemicals arising from using roofing products. in the manner prescribed below,
Within sixty days after entering into this Settlement Agreement, Petersen-Dean
shall provide Proposition 65 warmnings to its California employees who use
roofing products containing Covered Chemicals by incorporating such warnings
into the chemical hazard warnings and training provided in its haz
communication training plans, as part of compliance with the California Hazard
Communication Standard under California Code of Regulations, title 8, section
5194. -

472  Within sixty days after entering into this Setticmcnt Agreement, Petersen-
Drean shall post a Proposition 65 waming sign conspmuously at cacE of its places
of business where employees who handle roofing products containing Covered
Chemicals are likely to see and read the warning s1gn, such as a locker room
where employees store their gear or near a time clock that employees use
regularly. For the purposes of this Settlement Agreement such plzes of business
shalk not include job sites at which Petersen-Dean p’prforms services, but which
are not owned and operated by Petersen-Dean. The Proposition 65|warning sign
shall set forth the following warning statement:

"WARNING: This area contains chemicals known to
the State of California to cause cancer and birth
defects or other reproductive harm.

Asphali, coal tar, and other roofing or waterproofing mate[ials
contain chemicals known to the State of California to cause
cancer and/or reproductive hazards. Exposure to these
chemicals occurs during the installation, repair or removal of
roaofing and waterproofing materials contairing asphalt, coal
tar, or other bituminous binders and other types of roofing or
waterproofing materials. Exposures may occur nat only from
the roofing or waterproofing materials you are working wi

but also from the solvents, mastics, cements, sealants,
caufking compounds and other products and equipment that
may be used in the operation. Always familiarize yourseli
with the hazards of the materials and equipment you are
using and follow the precautions indicated on product labéls
Material Safety Data Sheets and your health and safety
training program.

!

i

4 ;
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The Parties agree that this waming shall be deemed!“clear and reaspnable” for
purposes of Proposition 65 for any chemical contained in roofing products or to
which exposure occurs from use of roofing pmduct[; ’

|
43  CAG maintains that environmental and cons'umcr product c%posures occur
because of the presence of Covered Chemicals in certain roofing pr| ducts, and
that warnings for such exposures are required. Petersen-Dean disputes this. In
recognition of the measures adopted below and the effect those measures will
have, the Parties have agreed that warnings for conﬁlumer product e;xposurcs and
ClvILUILEInAL ApUSLLES 48 HOEreguucd. :

| !

: |

4.4, The Parties agree that Petersen-Dean shall institute certain r'Pcasures to
reduce or mitigate occupational, environmental, or consumer exposure to the
Covered Chemicals arising from the use of certain roofing products. The Parties
agree to these measures with the mutual understanding and expectation that such
measures will reduce and mitigate exposure to the Covered Chemicals atising
from the use of certain roofing products to or within the levels such that warnings
for “consumer product” or “environmental” exposures would not bb required.
Begmaing within sixty days atter entering uilo this Settlement Agrgement,
Petersen-Dean shall do the following: ! ]

4.4.1 Ensure that tank trucks and kettles wf'ith a capacity greater than 200
gallons will have operational thermostatic heating controls.

442 Tncorporate the following instructions in its chemical hazard
training plan for employees, as part of its compliance with the
California Hazard Communication Standard, set forth at California
Code of Rogulations, title 8, scotion 5194, "

4421  Bmployees shall restrict access to tank trucks and
keitles in which roofing products are heated for
application to those employees whose jol::»
responsibilities require them to be preserit.

4422  Employees shall not heat any roofing préduct toa
temperature that is higher than the manufacturer’s
specifications for that m%terial. P

4423  Ewmolovees shall verify the ternperatire of heated
roofing products with a thermometer on a regular basis,
to ensure that roofing products ate not heated higher
than the applicable manufacturer’s specifications.

i é

4424  Bmployees wili work upind from tank trucks and
keules whenever it is practical to do so. |

: |

4425  Bmployees will keep kettie lids closed except when

5
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|
necessary to: (i) add or remove roofing product from
the kettles. (i) check the temperature of the roofing
product in the kettes; (iiip the check the volume or
quality of the roofing proguct in the kettles; or (iv)
perform similar activitiesL
4426  Employees shall position, tank trucks and kettles as
close to the point of apphcatmn as practical in order to
minimize heat loss. !
Petersen-Dean shall wrain its employees in the health hazards of roofing products
in their work area(s), and the measures that they ¢ 1 take to protectjthemselves
_ from these hazards, including specific procedures that the employer has
implemexnted to protect employees from exposure to hazardous substances, such
as appropriate work practices, emergency pruccdurcs, and use of personal
protective equipment. Petersen-Dean shall peri odlcalky monitor itsiemployees’
conduct to promote full compliance with all the rcquuemems of this paragraph.

50 Payments : !

5.1 Defendants’ Payment in Lien of Civil Penaltlcs Within fifteen days
* following entry of judgment in the Lawsuit as based on this Settlement

Asreement, Petersen-Dean shall pay to CAG, a corporation commenced for the
purpose of furthering environmental causes, the sum of $500.00. Payment shall
be to *“Consurser Advocacy Group, Inc.”' CAG will use the payment for such
projects and purposes related to environmental protection, worker health and
sufely, Or requclion of uman expusure 1 hazardous substances uncludmg
administrative and litigation costs arising from such projects), as CAG may
choose. CAG wili provide its address and federal tax 1dcnnt1cat10n number to
Petersen-Dean prior to such payment, i
5.2  Payment to Yeroushalmi & Associates. Wlthm fifteen days following
entry of judgment in the Lawsuit as based on this Settlement Agreement
Petersen-Dean will pay $14,500.00 to CAG for attorney fees and costs. The
check shall be to “Yeroushatmi & Associates.” CAG represents and warrants that
CAG has authorized the payment of attorney fees and costs, and that the paymenl
and any application and/or distribution of such payment will not v:olate any
agreement between CAG and its attorneys with any other person o entity. CAG
releases and agrees to hold harmless the Released Parties with regard to any issue
concerning the allocation and/or distribution of the armount paid under this
section. Yeroushalmi & Associates will provide its address and fec}cral tax
identification number 1o Petersen-Dean prior to such payment. |

6 |
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6.0  Authority To Enter Into Settlement Agreement ‘ %
6.1 CAG represents that the signatory to th15 ettlement Agréement has the

authority to enter into this Settlement Agreement on behalf of CAd and to bind
legally CAG. Felersen-Dean represents that the signatones to this Seltiement
Agreement have the authority to enter into this Sett!ement Agreement on behalf of
Petersen-Dean and to bind legally Petersen-Dean. | T

7.0  Attorney General Review

|
7.1 Consistent with section 3003(a) of Title 1 of the California Code of
Regulations, CAG shall submit this Settlement Agreement to the Attorney
General’s Office for review within five days of the Parhes execution of this
Settlement Agreement.

8.0  Execution in Counterparts and Facsimile

8.1 This Settiernent Agreement may be executed in counterparts which
taken together shail be deemed to constitute the same document. A facsimile
signature shall be as valid as the original. . !

' |

9.0  Entry of Judgment Pursuant to Settlement Agge?ement Reguired

' |
9.1 CAG shall submit this Settlement Agreement to the Court for
consideration as required by Health and Safety Code section 25249.7, subdivision
(DH(4). CAG will provide the Court with the necessary informationito allow the
Court to make the findings required by Health and Qafe-tv Code sectinn 25249.7.
subdivision ()(4)(A)-(C).

100 Euntire Agreement l

iU.1 1nis Selilement Agreement contains the sole and entire agreewnent and
understanding of the Parties with respect to the entu'e subject matter hereof, and
all related prior discussions. negotiations, commitiients. and underStandings. No
other agreements, oral or otherwise, exist to bind any of the Parties|

110 Modification of Settlement Agreement |

111 Any modification to this Settlement Agreement shall be m writing by
all Parties hereto.

12.0 Application of Seftlement Agreement :

7 i
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12.1 This Settlement Agreement shall apply tog, be binding upgn, and inure to
the benefit of, the CAG and the Released Parties idéntified above.

13.0 Severability

13.1  In the event that a court of competent JLI]ISd],Cth[l finds uuelgforceablc any
of the provision of this Settlement, such finding shzﬂl not affect adversely the
validity of the enforceable provistons. i

| J

|

l

14.1  The laws of the State of California shall g(wcrn the terms of this
Seitiement Agreement. ! |

14.0 Governing Law

i

15.0 Attorneys’ Fees |

i |
15.1 In the event that a dispute arises with respect to any provision(s) of the
Settlement Agreement, and such disputes are resolved by the CourtI or through
mediation, arbitration, or other alternative dispute resolutlon proccedmg, the
prevailing party in such action or proceeding shall be entitled to rechel costs and
reasonable attorneys’ fees.

16.0 Notification Requirements

lo.1 Any notice required or permitied hereunder shall be et‘fedive onty tf in
writing and delivered in person or sent by tclecopy, certified or registered mail
return receipt requested, or traceable overnight dehvery service, to the following

designees:
For CA(n: For Pelersen-Dean
Reunben Yeroushalmi Dav:d A. Harris, Esq
Yeroushalmi & Associates Petersen-Dean, Inc¢.
3760 Wilshire Blvd., Suite 480 88 Kearny St., Stei1818
Los Angeles, CA 90010 Sap Francisco, CA 94108
Fax: 213.382.3430 Fax 415.393, 9563

Any party may change its designee(s) for pm‘poses of nolification by providing
notice of such change pursuant to this section. }

8
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: 3 E/ l:’j 27 By: [ =y ,ﬂm
e CONS ROUP, INC.
Dated: By
» PETERSEN-DEAN COMMERCIAL, INC

As to form only:

r Dated: _ u /?l'g/o?

1.

an

.

Lrafed:

|
|
!
|
|
|

gi\
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PETERSEN-DEAN COMMERCIAL, INC.

As to form only:

YEROUSHALAMI & ASSOCIATES

Dated: By:

Reuben Yeroushalami

PETERSEN-DEAN, COMMERCIAL, INC.

Dated: By:

David A. Hams
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