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SETTLEMENT AGREEMENT BETWEEN CONSUMER ADVOCACY GROUP, INC.

AND PAUL T. BECK CONTRACTORS, INC.

Consumer Advocacy Group, Inc., on behalf of ftself and suing in the public interest
pursuant to Health and Safety Code section 25249.7, subdivision (d) (“CAG") and Paul
T. Beck Contractors, Inc. (“Beck™), (CAG and Beck, collectively, “Parties™) enter into
this agreement (“Seulement Agreement™) to settle the case entitled Consumer Advocacy
Group, Inc. v. N R A Construction Company, et al., and pending in the Superior Court of
Californja for the County of Alameda, Case No. RG08378175 (“Lawsuit”), s between
the Partics, as follows:

1.0

Introduction

1.1 CAG is an entily Uased in Los Angeles, California that seeks (v pronole
awareness of exposures 10 toxic chemicals and improve human health by reducing
or eliminating hazardous substances contained in consumer and industrial
products,

1.2 CAG alleges that Beck is 2 company that employs ten or more persons
and acts primarily as a paving contractor.

1.3 CAG alleges that Reck uses paving materials, some of which contain
asphalt or coal tar, the use of which is alleged to expose persons to acetaldehyde;
arscnic (inorganic arscnic compounds); benz{a]anthraccoc: benzenc;
Lenzululpyrene; benzo[blflouranthene; benzo[k]{lvurunthene; beryllivin and
beryllinm compounds; 1,3-butadiene; cadmivm and cadmium compounds;
carbazole; chromium (hexavalent compounds); chrysene; dibenz[a jlacridine;
dibenz[a,h]anthracene; dibenzo[a,clpyrenc; dibenzo[a,hlpyrene;
dibenzofa.i)pyrene; dibenzola {pyrene: dichloromethane (merhylene chioride);
formaldehyde (gas); indenol |,2,3-cd]-pyrene; lead and lead compounds; d-
methylchrysene; nickel and nickel compounds; silica, crystalling;
ietrachlorocthylenc (perchlorocthylene); wluene diioscyanate, uichlouetylens,
carhon disulfide; merenry and merenry compoinids; and rnfnene (rollectively,
“Covered Chemicals™).

14 The Cuvered Chemivals are substances liswd in the reguladons
promulgated under the California Safe Drinking Water and Toxic Eaforcement
Act (Health & Saf. Code, §§ 25249.5, et seq.) (“Proposition 65") as chemicals
known 1o the State of California to canse cancer or reproductive harm.

1.5 On August 29, 2006, CAG served public enforcement agencics and
Beck with o document entitled “60-Day Notice of Intent to Suc Under Heulth &
Safety Code Scction 25249.6" (“Notice™). The Nutice alleged that Beek vivlated
Proposition 65 hy failing fo wam its employees and other persons in California
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that some of the paving marerials used hy Beck expose those persons 10 Coverel
Chemicals.

1.6 On Decebea 27, 2007, CAG fited the Lawsuit alleging Beck, among
other entities, violated Proposition 65 by exposing employees and others L0
Covered Chemicals contained in asphalt paving products without providing “clear
and reasonable” warnings. The alleged exposures constitute “occupational™ and
“wnvironmental” exposures pursuant to California Code of Regulations, title 22,
section 12601.

1.7 The Partics enter into this Scidement Agrecment for seiloueit of
certain disputed claims between the Parties as alleged in the CAG Complaint and
Notice 1n order 1o avoid prolonged and costly litigation between the Parties.

1.8 By cxccutiva of this Selewsent Agrecurnl, the Pardes admmit no facts or
concInsions of law, including those regarding any violation of Proposition 63, or
any other statutory, regulatory, common law, or equitable doctrine. Nothing in
this Scttlement A presment shall b construed as an admission by the Partics of
any fuct, conclusion of law, issue of 1aw, or violation of law. Nothing in this
Settlement Agreement, nor compliance with its terms, shall constitute or be
construed as evidence of an admission or evidence of fault, wrongdoing, or
liabjlity by Beck. its officers. dicectous, euployees, w paent, subsidiary or
affiliated comorations, in any administrative or judicial proceeding or litigation.
Except lor the cause of action and allegations settled and compromiscd, nothing
in this Setticmont Agrocment shall prejudice, waive, or impair any right, remedy,
argwuent, ur defense (hat CAG or Beck may have against one another in any
nther pending legal proceeding involving allegalions unreluted to those alleged in
the Lawsuit.

20 Release

2.1 CAQ releases and forever discharges Book and its affiliates, subsidiary
and parent corporations, or their affiliated companies, and gach of their officers,
directors, AgENIR, SETVANS, DATINRTY, stockholders, attorneys, employees,
sepresentatives, and each of their respective successors and assigns (collectively,
the “Rolcascd Partics™) from all rights, claims, causcs of action, damages, suits,
peualtics, lisbiliGes, injunctive reliel, Jeclaratory relivl, and attomey fees. COSIS
and expenses related to ot arisinp out of the facts und elaims alleged in the
Lawsuit. Without limiting the foregoing, the Parties intend the scope of this
rclcasc to cover all Claims Covered (as defined in Scction 3.1 below) as to the
Released Parties put in controversy hy the Norice and T.awsui.

22 CAG is awarc of the contents of Scction 1542 of the Civil Code. CAG
acknowledpes that the claiuss released in tis Lawsuit include known and

~
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unknown claims and hereby waives any protections provided for by Section 1542
of the Civil Code. Section 1542 of the Civil Code provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.

CAG expressly waives all rights and benefits conferred upon it by Civil Code
Section 1542,

C Wi

3.1  This Setilememt Agrecment is a [ull, final and binding 1esvlution between
the CAG and the Released Parties of the following claims and causes of action:
All claims, known or unknown, which were or could have been asserted in the
Noticc or Lawsuit arising out of allcgations that the Released Parties violated
Prupuosition 65 or any vther law becuuse of Released Parties' operations.

Defendant’s Duties

41 Posting of Waming. Within sixty (6)) days after entering info this
Settlement Agreement, Beck shall post the warning to its employees described in
Exhibit A (“Warning”). Beck shall: (i) post & sign containing the Warning in a
conspicuous locatiow, such as a locker roum where empluyees store their gear, vt
nesr a time clock where employees check in and out regularly, or where other
legally required employment notices ace posted, and under conditions that make it
Jikcly to be rcad and undcrstood by cmployccs prior (o the alleged exposure for
which the Warning is given: and (i) dismibute the Warning in writing to all
cmployces receiving training 45 part of its Hazard Communication Program
pursuant to Paragraph 4.2.

47  Hazard Communication Program. Ar the rime Beck execnles this
Sertlement Agreement, 1t shall simultancously execule a declaration under penalty
of perjury, in the form attached as Exhibit B to the Scttlement Agrcement,
cestifying trat it Lias u Hazeud Connnusication Program. Beuk shall theu submil
the xigned declaration 10 CAG

43  Altcrnative Warning Requircments,  The Legislature may amend
Pruposition 65 ur administrative agencies of the State of California may initiate or
promulgate regulations under Proposition ©65 or issue other interpretive gudance,
inclnding a safe use determination, which may affect the requirement to provido
warnings under Propasition 65 for the Covered Chemicals. If any action by auy
public entity permirs any form(s) of warning ather than the Wamning amached
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hercro, or varies the form or content of the Wamning, then Reck may satisfy the
obligations under Paragraph 4.1 by providing warnings in a manner consistent
with such subscquently promulgated law, rcgulation or interpretive guidance.
Nothing in (his Scidement Agreemcnt, however, shall relieve Beek from the
obligation to comply with any new requirement imposcd by the State of
California after the Parties execute this Settlement Agreement. If other statutes
require warnings, Beck shall provide those warnings as required by those laws. If
any law, rule, regularion, or final decision of any legislative, judicial or executive
body renders invalid or bnentorceable the warning requirements of Paragraph 4.1,
Beck has no further obligations under Paragraph 4.1. Should CAG disagree it
wiay petition (e Cowst for sufvrceinent of the Sctlicineut Agicaiuent.
Notwithstanding any other provision of this Semtiement, should Beck cease 10
implement or modify the warning required here due to the occurrence of the
events described in this Paragraph, it shall provide writien notice o CAG of its
intent 1o Jo 50 0o less (han 30 days in advance. CAG shall notify Beck in writing
of zny objection within 30 days of its receipt of such notice.

44  No Otber Warnings Required. In the interests of a full and final resolution
of this marter, the Partics agree that the Warning is sufficienr. Beck mainains
that the law requires no warning. CAG maintaing that the law requires additionul
warnings beyond those provided here. Specifically, CAG maintains that
envitosumental warnings are reguired for expusure Lo the Cuvered Chietnicals in
addition to the occenpational warnings provided for here. Nonetheless, in
recognition of and in consideration for the measurcs below that Beck will adopt
and the cffcet those measures will have, CAG releascs Deck from any obligation
(o warn for exposure to Covered Chemicals other than as provided here. This

includes the need to provide any consumer product or environmental warnings.

45 New Scicnsific Data. Any warning obligation under Section 4 for any
Covered Chemical may he eliminated if new scientific daa eannes: (a) The
deletion of that Covered Chemical from the list published by the State pursuant to
Health and Safcty Codc section 25249.8 or any successor Iegislation, or (b) that
Cuveared Cliomical W qualify for an excinption pursuant o Health and Safcty
Code section 25249.10 or any snccessor legislation. Beck may modify or remove
the Warning to reflect that deletion or exemption, unless Beck exposes or causes
10 be exposed any individual to any other Covered Chemical requiring a Waming
pursuant 1o this Setilement Agreement. Should CAG not agree with the
modification or removal of 2 Warning pursuant to this paragraph, CAG may
petition the Cowt.

46  Safe TIsc Netermination. Notwithsianding any other provision of 1his
Seltlement Agreement, 4l any lime after Beck executes this Settlernent
Agreement. Beck may scck a Safe Use Dctexmination (“SUD”) for onc or morc
of tie Coverad Chenicals from the OEHHA (or ils succossur) pursuant tu Section
12204 of Title 22 of the California Code of Regulations (or any successor
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legisiation or regnlarion). Tn such evenl, the 1erms of this Serrlement Agreement
ghall not operate with any prejudice to the SUD. Provided Beck furnishes notice
to CAG at lcast 30 days beforc filing the SUD application with thc OEHHA,
which shall include a copy of the application, sv as o provide CAG 2 incaningful
opportunity to comment 10 OEHHA on the maner, then, should OEHHA issuca
SUD that tere is no obligation to provide warnings under Proposition 65 with
respect to the Covered Chemical(s) identified in the application, Beck shall have
no ohligation pursuant 10 Paragraph 4.1 as 1o the Covered Chemical(s} identified
in the SUD.

47  Expusure Reductivn Moasutes. Beck shiall iustitute cottain msasurcs
related 1o the use of the asphalt products in order to reduce oF mitigate
ocenpational or environmental exposure to one or more of the Covered
Chemicals. Because of the benefits of these measures, CAG will not insist wpon
warnings for “environmental” exposures. To reduce potentizl exposure (© the
Coverad Chemicals and reduce poliution in California, Beck shull limit the
representative temperature of asphalt products in its control to either (a) no greater
(han 375°F. or (1) 25°F below the product’s “Hash point” (as detcimived by the
AASHTO test method T48 ot ASTM test method D92). Beck may choose
hetween measures () and (b) at its discretion. No party shall deem either
measure to be more effective than the other. The actions taken by Beck pursuant
w this Puragraph are solely Jur purposes of compliance witl iy Setdeinent
Agreement and are pot meant to, and do not, change any manufacturer’s or other
project specifications. As with every other provision in this Settlement
Agreoment, anly the Partics may enforce compliance with this Paragraph.

48  knforcement of ixposure Reduction Measures. C'AG intends to monitor
compliance with Paragraph 4.7 through whatever lawful measures it deems
appropriate, Should CAG believe that Beck is not complying with its obligations
inder Paragraph 4.7, CAG may seek enfarcement of this Seitllement Agreement.

5.0 ents

5.1 Defendants’ Payment in Lieu of Civil Penalties. Within 15 days following
court approval of the Seitlemenl Agrcement, Beck shall pay CAG, a corporalion
commenced for the purpose of furthering environmental Causes, $500.00.
Payment shail e 1o “Consumer Advocacy Group. Inc.” CAG will use the
payment for such projects and purposes related to environmental protection,
worker health and sofety, or reduction of human exposure to hazardous substances
(including administative and litigation costs arising from such projects), as CAG
may choose

52  Daymcntto Yeroushalmi & Associatcs. Within 15 days following couwt

approval of the Sculement Agrecment, Beuk shall pay $15.500.00 CAG [urits
attorney fees und costs. Payment shall he to “Yeroushalmi & Associates.”
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6.0  Authority to Egter Inju_Seiflement Aereement

6.1 CAG represents that the signatory to this Settlement Agreement has the
authority to enter into this Settlement Agreement on behalf of CAG and to bind
legally CAG. Reck represents that rthe signatories 1o this Settflement Agreement
have the authority 10 enter 1nto this Setilement Agreement on behalf of Beck and
to bind legally Beck,

7.0 Auorney General Review

7.1 Consistent with section 3003(a) of Titlc 11 of the California Code of
Regulatons, CAG shall submit this Setlement Agreement (o the Auomey
Geeneral’s Office for review within five days of the Parties” execution of this
Settlement Agreement Settlement Agresment.

8.0 Executioni d Fa ile

8.1 This Settlement Agreement may be executed in counterparts, which
taken wgether shall be deemed W constitute the same docwnent. A facsunile or
pdf signature shall be as valid as the original.

90 Entry of Judgment Pursuant to Sectflement Agreement Required

a1 C'AG shall submit this Settlement Agresment to the Court for approval
as required by Health and Safety Code section 25249.7, subdivision (f)(4) and
Code of Civil Procedure section 664.6. CAG will provide the Coust with the
necessary information 10 allow the. Court 10 make: the findings required hy Health
and Safety Code section 25249.7, subdivision ({)(4)(4)-(C)-

9.2 This Sctllement Agrecment shall be void in the event the Court does not
approve this Sertlement Agreement as required by Health and Safety Code section
25249.7, subdivision ()(4)(A)-(C) and Code of Civil Procedure section 664.6,
and it cannot be used in any proceeding for any purpose.

10.0 Entire Agreement

10.1 This Scnlement Agrecment contains the sole and entire agreement and
nnderstanding of the Parties with resper 1o the entire subject maner hereof, and
all related prior discussions, negotiations, commitments, and understandings. No
othcr agreecments, oral or othcrwisc, cxist to bind any of the Partics.
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110 Maodificatinn of Scitlement Agreement

11.1 Any modification to this Scttlcment Agrecment shall be in writing by
the Partics. I the purpuse of the modificaton is w relicve any Partly of au
obligation imposed by this Settlement Agreement, then such modification must be
made upon a duly noticed motion and entry of 2 modified Settlement Agreement
by the Court.

120 ication of Set t ment

12.1 This Settement Agieement shiall apply to, be binding upon. aud jnwe
the benefit of, the CAG and the Released Parties identified above.

130 Severability

(3.1 In the event that a court of competent jurisdiction finds unenforceable any
of the provision of this Settlement, such finding shall not affect adversely the
validity of the cnforceable provisions.

14.0 Governing Law

141 The laws of the State of California shiall guvern the terms of this
Settlement Agreement.

15.0 Attorneys’ Fees

15.1 Except as specifically stated in this Settlement Agreement, each party
shall bear its own costs and attorneys’ fees.

15.2  Tn the evem tha) a dirpuie arises conceming any pravision(s) of the
Setilement Agreement, and such disputes are resolved by the Court or through
any altemative disputc resolution proceeding, the provailing party in such actioo
or pruceeding shiall be entitied (o recuver costs and reasvnable altorneyy” fecs.

16.0 Notification Requirements

16.1 Any notice required or permitted hereunder shall be effeciive only if in
writing and delivered in person or sent by telecopy, centified or registered mail

retum receipt requested, or traceable overnight delivery service, w the following
designees:
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i
For CAG:
Reuben Yeroushalmi

Yuoroushalini & Associales
3700 Wilshire Blvd |, Snite 480
Los Angeles, CA 90010

Fax: 213.382.3430

For Beck:

Peter M. Morrisctte

Cox, Casrle & Nicholson T.TP
955 Calitornia Street, 10* Floor
San Francisco, CA 94104

Any parly may change its designee(s) for purposes of notification by providing
notce of such change pursuant to this section.

Daied: 67/ / 5/ 98 Ry VL/Z]A H %ML / Ves

CONSUMER ADVOCACY GROUP, INC.

Dasted: E,Qﬂ. a9, 20 0§~

i
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As 1o form only:

YEROUSHALMI & ASSOCIATES

Daed: __ D /tS /o)

v/tlf
4
By L
. T onsamer Advocacy Group,
Inc.

COX, CASTLE & NICHOLSON LLP

Dated: Qz 5[ 2008 By: _%7% M-

Peter M. Morrisette, Esq.
 Attornoys for Paul T. Beck Contractors, Inc.
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FXHIRIT B - DECLARATION REGARDING HCP
1 _.DQ vd Yot e , declare and state as follows:

1.Tam the /ﬂlfd}{ A rA~  of bani T. Beck Contractors, Inc. Grading and Paving,
Inc. (“Defendant™), and | have the authority to make this declaration on Defendant’s
behalf.

2. 1 have personal knowledpe of the matters stated herein and, if called upon to testify,
could competently testify thereto.

3. Defendant has in effect a Hazard Communication Program, which Defendant adopted
and now administers pursuant to California law and the governing regulations. Ideclure
under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

14
Execgted thisd?, %muﬂ ar (4$hovi{.. Califorsia.
Signature
Print nyme: y ¢

Naue ol Defendant !
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