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SETTLEMENT AGREEMENT BETWEEN
CONSUMER ADVOCACY GROUP, INC. AND BOND BLACKTOP, INC.

Consumes Advocacy Group, Inc., on behalf of itsclf and suing in the public intereat
pursuant to Health end Safety Code section 25249.7, subdivision (d) (“CAG")} and Bond
Blackiop, ILne., sued erronsously as Bond Bleciwop ("Bond Blacktop™, {(CAG and Bond
Bleckiop, collectively, “Parties™) enter into this agreement (“Scttlenent Agreement”) tp setfle
the case entitied Conmrumer Advocacy Group, fnc. v. International Pavement Solutions, Inc., et
al., and pending in the Superior Court of California for the County of Alameds, Case No,
RG07363352 (“Lawsult™, as follows:

1. Introguction

1.1 CAG is an entity based in Los Angeles, Californin that sesks to promote
ammufwmwﬂcchmiummdimpmvehmmhulthbyredudngmeﬁmmaﬂng
hazardous substances comtained in consumer and industrial products. Bond Blacktop disputes
this,

12 CAG alleges that Bond Blackiop is & company that employs ten or more
persons and acts primarily as 2 paving contractor, Bond Blacktep ditputes this,

1.3 CAQG alleges that Botsd Blacktop uses paving materials, same of which
contain asphalt or coal hr,ﬂ:eua:ofwhichinll&gudtomepﬁwu to acetaldehyde: arsenic
(iporganic  arsenic  compounds),  benz[ajanthracenc;  benzene;  benmzo[a]pyreme;
tenzo[bYflouranthene; benzofk]flowranthene; beryivm and beryllium compoands; 13-
butadiene; cadmium and cadmium compounds; carbazole; chromium (hexavalent compounds):
chrysene; dibenz([ajlecridine; dibenzfah]anthracene; dibeczofa,e]pyrens: dibenzo[ahlpyrenc;
diberzofa.i]pyrene; dibenzo[al]pyrenc; dichloromethanc (methylene chloride); Tormaldehyde
(gas); indeno[1,2,3-cd]-pyrene; lead and lead compounds; S-methylchrysene: nicke] and nickel
compounds; silica, crystalling; tetrachloroethylene (perchloroethylene); toluene difoscyanate;
trichlorocthylens; carbon disulfide; wervwry end mervury compounds; and tolueme (collectively,
“Covered Chemicals™). Bond Blacktop disputes this.

14 The Covered Chemicals are substapces listed in the regulstions
promulgated under the California Safe Drinking Water and Toxle Enforcement Act (Henlth &

Saf. Code, §§ 25249.5, et seq.} (“Proposition 65 s chemicaly known to the State of Califarnia
to eause cancer or reproductive harm.

1.5 On August 29, 2006, CAG served puble enforcerent agencics and Bond
Blacktop with 4 document entitled “60-Day Notice of Intertt to Sne Under Health & Safety Code
Section 25249.6" (“Notice”), The Notice alleged that Bond Blacktop violated Propogition 65 by
ﬁﬂinghwamitsemphymmdnthupumhﬂaﬁﬁmiaﬂmmnf&gpniqmﬂiﬂs
used by Boud Blackup sspate those persons 1o Covared Chemicals. Bond Blackiop disputes
that the Noice was given and the safficiency of any such Notice.
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1.6 On December 27, 2007, CAG initiated the Lawsuit by filing a commplaint
alleging Bond Blackiop, among other eatities, violated Proposition 65 by exposing cmployses
and others 10 Covered Chernicals contained in asphalt paving products without providing “clear
end reasenable” wamings (“CAG Complaint™). The alleged exposures constitute “occupations]™
and “emrvironmental” exposures pursuant to California Code of Reguiations, tide 22, soction
12601. Bond Biacktop denies the material allegations of the Lawsuit and liability for all causes
of ection alleged in the CAG Complaint.

1.7 The Partiss enter into this Settlavent Agresment for sertlement of cerinin
disputed claims between the Parties as alleged in the CAG Complging, the Notice and otherwise
described in this Settlement Agreement in order to avoid prolonged and costly litigation between
the Parties.

1.8 By execution of this Scttlement Agreement, the Parties admit no facts or
conclusions of law, including those regarding amy alleged violafion of Propesition 65, or any
other statutory, repulatory, common law, of equitable doctrine. Nothing in this Settlement
Agrmutsh:ﬂheﬂmuueduanadmissiunhythe?mﬁmufnu}rﬁd,mnmmionufhw, imarue
of law, or violation of law, including any admission coucerning the meening of the ferms
“kmwmgiyandintcnﬁnnﬂlycxpose”m“cleumdmmmhlewmﬁng“asusedinHaalﬁand
Safety Code section 25249.6, Nothing in this Sestlement Agreement, nor complisnce with its
terms,sh:llmmﬁmuwhemwﬂducﬁdmofmadmiﬁmurwidumuffamt,
m;ﬂoina.utﬁﬂh[ﬂtybybmdﬁhcthp,iuﬁfﬁm,dim,emphﬁmpm;
mbﬁdiwyoraﬁ]hwdmmaﬁum,mmndmmisﬂaﬁwmjudidﬂprwmﬁngmﬁﬁgaﬁm

2. Releace

21 Upon judicial approval of the settlement betwesn the Pamiey and the
axpimﬁonuftim:inwhinhmnppﬁlthaum.mﬁmhhalfnfiudt‘,iuqmts,
mprmemﬁwa,atmy&mdwﬁgm,nmiveuﬂﬁghﬂhh&ﬁhﬂampﬂﬁdpmh,dimcﬂym
indirectly, eny form of legal action and releases and forever discharges Bond Blackiop and its
aifiliates, submidiary and parent companies, or their affiliated companies, and each of their
officers, direclars, agents, servants, partners, stockhokders, attornays, employees, repecacntatives,
mdmhufﬁﬁmpﬂwmmmduﬁgmmmyo&:rﬁﬁlwdpmmwhumm,
maintain or sell the Covered Chemicals, (collectively, the “Released Parties™) from rights,
M.mnfﬂmmm.mﬂﬁmﬁﬁiﬁﬁmhjmﬁvnmﬁnﬁmmﬁeﬂ
mdﬂtmneys’fms,mtsmdmpﬁmsrdmdmmadﬁngmﬂﬂ:hmmmmmdm
the Lawsuit and/or the Covered Claims as defined in Section 3.1 below, Withowt Hmiting the
foregoing, the Parties intend the soope of this release to cover all Claims Covered (ag defined in
Section 3.1 below) as to the Releared Parties,

2.2  CAQG is aware of the contents of Section 1542 of the Civil Code. CAG
acknowledges that the claims relessed m this Lawsuit include known and unknown claims and
hereby waives any protections provided for by Section 1542 of the Civil Code. Section 1542 of
the Civil Code provides as follows:

A OENERAL RELEASE DOES NOT EXTEND TO CLATMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT

WALITEN2 -2
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TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH [F KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WIiTH THE DEBTOR.

To confer upon Bond Blacktop a broad release of claims, CAG exprogsly waives ol
rights anvl benefits conferred upon it by Civil Code Section 1542, as well ag any other similar
atate or federal statute or common law principle, to the fullest extent it ray lawfully wedve such
vight or benefiss pertaining to the claims released above. This Release shal] be given full force
andeﬁedinammﬂmuvdﬁaﬂnfimnmsndtmmsmdmoﬁsiuns,mlmhgmmknmur
unsuspected claims, demands, causes of action, if any, to the same effect as those terms and
provisions releting to amy other claims, demands, and causes of action whichever be brought
against one another, under pey circurnstance,

3. Claims Covered

3.1 This Settement Agreement is a fina! and binding resolution betwoen the
Cﬁ.ﬁmdﬂmk:lemed?ﬂrﬁﬂsufﬂnfoﬂuwingnhm-ﬂmmufuﬁom Aoy and all knoram
mmﬁuwdam,mofmﬁmdmmm,pmuﬁm,urmomzys‘ fees, which were or
wuldhmebmnusuﬂdhﬁchwmﬁtmiﬂngﬂnfﬂhpﬁmthﬂﬂm@mf?uﬁw
violated Proposition 65, the Unfair Competition Law {Business aod Professions Code sactions
17200 =t seq.), Business and Profassions Code ssetions 17500 ot seq., or any other common or
stattory law becauas of Released Parties” aperations.

4, Defendant’s Dutiep

4.1  Posting of Waming. Within 60 days after entering into this Setilement
Agreement, Bmdﬂhnmpshaﬂpustth:mhiumphﬂwdam‘hdinhﬁbﬂh
(“Waming"). Bond Blacktop shall: [i}poatanlguwminingthr.w:minginam:pium
lﬂcaﬁon,m:ch:.sa'lmkummwhmcmplnyemmﬁnirgur.urnmaﬁmedmk“ﬁm
mﬂuymchmkhmﬂuﬂmgﬂmly,mmhmnﬁul@g&ﬁquﬁmdmphmmmﬁmm
mmmmmdmmmnﬁmrmbcmdmmmbymmmm
ﬂ:eallegedexpumfntWhichﬁmenm:isgiwn;md{ii}dimibmthandnghwﬁﬁngm
ﬂlmploymm:iﬁngmhingaspMnfimHmﬂCmmimﬁummmmm
Paragraph 4.2.

42  Hazerd Communication Progrem. At the time Bond Blacktop exscutes
ﬁssmhmmtwmﬂhmmmwyumndanlmﬁmmdnmﬂtynf
pdm,hﬁeﬁmaﬁﬁudmﬂxﬁb&ﬂhﬁ:ﬂnﬂmiﬁmn@mﬁﬁingﬁﬂithm:
Haard Communication Progran. Bood Biackmp shell then mubenit tw signed declaration o
CAG.

43  Altermative Waming Requirements, The Legisloture may amend
Wﬁmﬁuraﬂnﬁﬂﬁwmﬁmﬁh&ﬂﬂmwhAﬂwmy
GmrﬂmthnﬂEfﬂiA,mayhiﬁﬂcmmlgmmgmuﬁmmdempuﬁﬂmﬁSorm
omampmwmmwmammmmmmu
mwmmwmmmmmﬁsmmmm If any action

RLeT 2 -3-
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by any public entity permits any form({s) of warning other than the Warning attached hereto, or
varies the form or content of the Waming, then Bond Blacktop may satisfy the obligaticns under
Faragraph 4.1 by providing wemings in a manner consistant with such subsequently promulgated
faw, regulation or interpretive guidance. Nothing in this Settlement Agreement, however, shall
relieve Bond Blackiop from the obligation to comply with any new requirement imposed by the
State of California after the Parties execute this Setflement Agresrnent. If other statutes require
warnings, Bond Blackiop shall provide those warnings as required by those laws. If amy law,
rule, regulation, or final decision of eny legislative, judicial or executive body renders invalid or
unenforecable the wemning requirements of Puragrapb 4.1, Bond Blacktop hes no further
obligetiony under Paregraph 4.1. Should CAG disagres it may petition the Cowt for
enforcemsnt of the Seitlement Agreement. Notwithstending eny other provision of this
Settlement, should Bond Blasktop eaass o implunent or modify the warning required here dus
to the oceurrence of the events described in this Paragraph, it shall provide written notice to
CAQG of ifs intent to do 50 no less than 30 days in advance. CAG shall notify Bond Blackiop in
writing of any objection within 30 days of itg receipt of such notice.

4.4  No Other Wamings Required. [n the interests of & full and final resolution
of this metter, the Parties agree that the Weming is sufficient. Bond Blacktop maintains that law
requires no waming. CAG maintaine that law requres additional wamings beyend those
provided here. Specifically, CAG maimtains that environmental wernings are required for
exposure o the Covered Chemicals in addition to the ocenpational wamings provided for here,
Nonetheless, in recognition of and in considerstion for the meaqures below that Bond Blackiop
will adopt and ihe effect of those measures, CAG releases Bond Blackiop from any obligation to
warn for exposme to the Covered Chemicals other than es provided here. CAG resarves the
right 10 allege that persons, other than Bond Blacktop, are obligated to provide warmings for
expaosure to the Covered Chemicels.

4.5  New Scieptific Data. Any warning obligatfon under Sectioa 4 for any
Covered Chemical may be eliminated if new scicntific data canses: {(a) the delstion of that
Covered Chemical fron: the hist published by the State pursuant to Health and Safety Code
section 25249.8 or eny successor lepisistion, or (b) that Covered Chemnical t qualify for an
exemption pursuant to Health and Safety Code section 25249.10 or any successor legislation,
Bond Blacktop may modify or emove the Waming to reflect that deletion or exemption, mnless
Bond Blackiop exposes or causes to be exposed any individusi to eny other Covered Chornical
requiring a Warning porsuant to this Scitlement Agreement Should CACG not agree with the
meodification or removal of 8 Warning porsuant to this parsgraph, CAG mey petition the Court.

: 46  Saft Use Determination. Notwithstanding any other provision of this
Settlemert Agreement, &t any time after Bond Blacktop executes this Settlement Agreemet.
Bood Blstktop may seck n Safe The Determingtion ("SUD™ for one or more of the Covered
Chemicals from the OEHHA (or its swccessor) pursuant to Section 12204 of Titlke 22 of the
California Code of Regulations {or any successor legislation or regulation). In sach event, the
terros of this Settlement Agreement shall not operals with any prejodice 1o the SUD. - Provided
Bond Blackiop furniahes notice t¢ CAG at loast 30 days before filing the SUD application with
the CEHHA, which shall include a copy of the application, 50 as to provide CAG 2 meaningful
opportunity to comment to OEHHA on the matter, then, should OPHHA isene & SUD that there
iz no obligation to pmvide wamings under Proposition 65 with regpect to the Covered

m'l'llé“ wl] =
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Chemical(s) identificd int the application, Bond Blacktop shall have no obligation pussusnt to
Paragraph 4.1 a5 to the Covered Chemical(s) identified in the SUD,

47  Exposure Reduction Measures. Bond Blacktop shall institwte certain
measures related to the use of the asphelt products in order to reduce or mitigaie occupetional or
environmental exposure to one or more of the Covered Chemicals. Because of the benefits of
these measures, CACH will not insist upor warnings for “environmentsi” exposures. To reduce
potentiel exposure to the Covered Chemicals and reduce pollution in California, Bond Blacktop
shall limit the representative temperature of asphalt products in its control to either (a) o greater
thar 375°F, or (b) 25°F below the product’s “fash point” (gs determined by the AASHTO tea
meibod T48 or ASTM test method 192). Bond Blacktop may choose between measirea (s) and
(b) 1 ita discretion. No party shall deem citer measure to be more effective. The actions taken
by Bond Blacktop pursuant to this Pammgraph are solely for purposes of compliance with this
Settlement Agreement and are not meant to, aud do not, change eny manufacturer’s or other
[oject specifications. As with every other provision in this Scillement Agreament, ooly the
Purties may enforce comphiance with this Paragraph.

48  Enforcement of Exposurs Raductlon Measures. CAG intends to monitar
compliance with Paragraph 4.7 through whatever legal measures it deems appropriate. Should
CAG believe that Bond Blacktop iz not complylng with its obligations under Paragraph 4.7,
CAG may seek enforcement of this Settlement Agreement

5. Payments

51  Defendants’' Payment in Lieu of Civil Penalties. Within 15 daye foliowing
court approval of the Seitlement Agreement, Boad Blacktop shell pay CAG, a corporation
commenced for the purpose of furthering environmental causes, $1.000.00. Payment shali be to
“Copsumer Advocacy Group, Inc.” CAG will use the payment for such projects and purposes
related o envirormental protection, worker health and safety, or reduction of human exposure to
hazardous subsiances {inchading administrative and litigation costs arising fom such projects),
as CAG may choose. CAG will provide its address and federal tax identification number to
Bond Blacktnp.

52  Paymentto Yeroushalmi & Associates. Within 15 duys of the appeoval of
the Settlement Agreement, Bood Blacktop shall pay $17,000.00 to “Yeroushalmi & Associates™
for CAG’s attorney fees and cosis. CAG authorizes the payment of atiorney fees and costs to
Yeroushalm] & Amsociates, Bond Blacktop does not object to this allocation. CAG shall provide
the address and federnd tax identificetion vumber of Yaroushalmi & Assoclates to Bond Blackiop

6.1  CAQG represents that the signatory to this Setflement Agreement has the
authority to enter inte this Settlement Agreement on behalf of CAG and to hind Jegally CAG.
Bond Blacktop represents that the signetories to this Settlement Agreement have the authority to
enter into this Setflement Agresment on behalf of Bond Blacktop and to bind legally Bond
Blacktop.

WL - -5
CHCAN-0 0
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7. Atiomey Geners) Review

71 Consistent with section 3003(a) of Title 11 of the Califorda Code of
Regulations, CAG shall submit this Settlement Agreement to the Attorney (General’s Office for
revicw within five dayy of the Panties’ exccution of this Settlement Agreement.

8.1  This Settlement Agreoment may be execited in counterparts, which taken
together shall be deemad to constituts the samie document, A facsimile or .PDF signature sball
be es valid as the original.

9.1 CAG shell mbmit this Setflement Agreement to the Court for
contidesation 23 required by Health and Safety Code section 25249.7, subdtvision (f{4). CAG
wﬂmﬂdethcﬂomﬁihthenmmhformﬁmwmwtheﬂmmmmcﬁudhgs
requircd by Health and Safity Code section 25249.7, subdivision ({4} AHC).

72 This Settlement Agreement shall be void should the Court ot ultimstely
approve this setlement s required by Health and Safety Code section 252497, subdivision
(EHAHO).

10.  Entire Agreement

1.1 mmmmmMemmmmtm
understanding of the Puﬁﬁwiﬂ:mwﬂ:cm&mmbjmmmrhmf,mdlﬂrelﬂedpﬂnr
discussions, pegotiations, commitments, and understandings. No other egreements, oral or
vtherwise, exist to bind any of the Parties.

11

111 Any modification ti this Settlement Agrecment shall be in writing by the

121 M&ﬂﬂmwmw?hbeh&nﬁngmmmm
the benefit of, the CAG and the Released Parties identified shove.

13, Sevembility

13.1 hhmhnmﬂwjmmmmﬁm&m
of the provision of this Sevtlenent, such finding shall not affect adversely the validity of the
enforceublo provisions.
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14.  Goverping Law

14.1 The lass of the State of Califormla sha)l govermn the torma of this
Settlement Apgreement.

15.  Modification

This Setflement Agreement may be modified from time to time b'y express written
agreement of the parties, with the approval of the Cowt, or by &n order of this Court in
accopdance with law,

15.1  1f (1) the Attorney Generzl or CAG subscquemtly agrees in a settlement or
judicially entered injunction or consent judgment (i) that any Covered Chemicat does st require
a wurning under Proposition €5, or (ii) that & modified warning for the Covered Chemical is
appropriate, or (iii) to injunctive relief conceming the use, manufacture andfor sale of the
Covered Chemical that differs from thet imposed in this Settlenrent Agreement, or {2) a cowt of
competent jurisdiction renders a final judgment in a case bronght by the Attorney General or
CAG (i) that eliminates such a werning requirement for the Covered Chemical, or (ii) that
modifies such a wamning requirement for the Covered Chemical, or (iii) that impoges injimetive
relief concorning the use, manufsetire and/or sake of the Covered Chemical thet differs from that
irposed in this Settlement Agreement, then Bond Blacktop shall be entitled 1 submit evidence
to CAG demonstrating that the Covered Chemical come within the scope of the agreement or
ruling and (i} do zot require a waming under Proposition 65, or (If) require a modified wumning
wnder Proposition 65, or (1ii) require different injupctive relief under Proposition 65,

132 CAG and Bond Blacktop shall have ninety (90) days from the date on
which Bond Blackiop submits suchi evidence to CAG in which to confer and decide conceming
whether (1) to eliminate the warting requirsment et forth In Faragraph 2 above or (2) otherwise
t éliminale or modify the injunctive relief provisions of this Settlement Agresment. If the
partics agree that the Covered Chemical used by Bond Blackiop come within the scope of the
agreement or ruling, then vy shall jointly move the Court for such modificatiog.

153 If the parties are unable to agree on the elimination or modification of the
warning requirtment of this Settlement Agreement, or are unable to agree on the elimination or
modification of any of the injunctive relief provisions of this Settlement Agreement, Bond
Blacktop may file a motion with the Court, sceldng the elimination or modification of the
warning requirement, or the disselution or modification of the injunctive relief provisions of this
Setifement Agrecment, based on the agreement or the rufing. In way motion by Bord Blacktop
under this Parmgraph, the burden of proving, based on the agreement or ruling, (1) that the
Materials do not require a waming, or (2) thet the waming should be modified, or (3) that the
injunctive relief provisions of this Settlement Agreement should be eliminated or modified shall
remain o Bond Blacktop.

154 Subparsgraphs 15.1 throvgh 153 of this Paragraph shall not apply to the
monetary relief provisions of this Settlement Agresment,

itied o -+
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[6. Retention of hurigdicion

This Court shall retzin jurisdiction of this mafier to irplement the terme of ki
Senlament Agtoctient.

17.  Aftomey Fees

17.1 In the cvent that & dispuin mises concorning any provision(s) of the
Mm:ntagmnnmdmhdhm“mlmwmmmmughwﬂm
ﬂmﬂmluﬂnupmmedm&thcprwﬂmpmyhmhmﬁmmmwﬂnnhﬂhm&ﬂ-d
mrmwmﬁmdmuhIUMnmyfaﬂ.

18.  Notification Requirements

18.1 Aﬂnﬁmmﬂdmpﬂnﬁuﬂmﬂuﬂb@cﬁoﬁwmlfifh
mﬂngmddaﬂvmdmpmmnrmhytﬂmpy,mndmmgmﬁmﬂmmﬂp
mquuwiwmmhkuwmightdeﬁvuymﬁu.wm:foﬂmm:

For Call Reuben Yerouahekod
Yeroushalmi & Associates
3700 Witshire Blvd., Buite 480
Los Angeles, CA 90010
Fax: 23144823830

For Bond Disckiop: Robert Chortek, Esg.

Betliner Cohen

Ten Almaden Bovlevard, Suite 1100

Sam Jose, CA 95113-2233

Fax: 408.998.5388

Mymw:@miﬂdﬁmﬁ:}ﬁrmmﬁmﬁﬁuﬁmbymﬁdhgmﬁunf
such chapge pursmant to this section.
' e

Dreted: L/L/E_E'/ﬁg By: A Pffda

ADVOCACY GROUP, INC.

Dated: Slpg By:

BOND BLACKTOF, INC.

Boi1/014
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Approved as to form only:

>~

YEROQOUSHALMI & ASSOCIATES

AN

Dated: _ng__ By: /
Révien Yecoushitm > AN
Attorneys onsumer Advocacy Chroup, Inc.

BERLINER COHEN
Dated: A _z.j L0 By: /WW
Robert Chortek, Esq.

Attorneys for Band Blackon, Inc.

RO 2 -
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EXHIBIT A

OCCUPATIONAL WARNING

WARNING: CHEMICALS ENOWN TO THE STATE OF CALIFORNIA TO CAUSE
CANCER AND BIRTH DEFECTS OR OTHER REPRODUCTIVE HARM ARE PRESENT IN
YOUR WORK AREA

Asphalt, sand, diesel engine exhaust and other materials in your work area cortain chemicals
Imown 1o the State of Califamia to cause cancer andfor reproductive harm. Exposure to soms or
all of these chemicals occurs during paving operstions and related activities. Always familiarizs
yoursélf with the hazards of the materials and sguipment you are using and follow the
precautions indicated on product Eabela, Material Safcty Data Sheets and your health and safety
training program,

WO .1-
GOSN D008
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EXHIBIT B
DECLARATION REGARDING HCP

I,  Edward Dillom , declre and state a follows:

1. I am the Fresident af Bond Blacktop, Inc.
(“Defondant™, and have the authority to make this declaration on Defendant’s behail,

2. I have personal knowledge of the matters stated herein and, if called upon to
testify, could competantly testify thereto.

3. Defendant has in effect a Harard Communication Program, which Defendant
adopted and now administers pursuant to California law aod the governing regulations. I declare
under penalty of petjury under the laws of the State of Californie thai the foregoing fs true and
correct.

Exccuted this _300f _ May 2008 at_Union City, California

Signeture
Print name: Edward Dillon
For Bond Blacktop, Ine.

Name of Defendant

RLCTSTRIL? -1-
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