SETTLEMENT AGREEMENT BETWEEN CONSUMER ADVOCACY GROUP, INC.

AND PACTFIC SURFACING INC,

Consumer Advocacy Group, Inc., on behalf of itself and suing in ihe public interest
pursuant o Health and Safety Code scetion 25249.7, subdivision {d) (“CAG™) and Pacific
Surfacing [ne. (“Pacific Surfacing™), (CAG and Pacific Surfacing, collectively, “Parties™)
enter nto this agreement (“Scttlement Agreement™) to settle the case entitled Consumer
Advocacy Group, Inc. v. Iniernational Pavement Solutions, Inc., ef af., and pending in the
Superior Courl of California for the County of Alameda, Case No. RG07363352
{“Lawswit™), as follows:

1.0

Introduction

1.1 CA(T is an entity bascd i Los Angeles, California that seeks to promaote
awareness of exposures to toxic chemicals and improve human health by reducing
or eliminating hazardous substances contained in consumer and industrial
products,

12 CAG alleges that Pacific Surfacing is a company that employs ten or more
persons and acts primarily as 4 paving contraclor.

1.3 CA(G alleges that Pacific Surfacing uses paving matcrials, some of which
contain asphall or coal tar, the use of which is alleged to cxpose persons to
acetaldchyde; arsenic (inorganic arsenic compounds); bene[alanthracene:
benzene; benzo[a]pirenc; henvzo[b]flouranthene; benzo|kAouranthenc; beryllium
and beryltium compounds; 1,3-butadicne: cadmium and eadoyum compounds;
carbazole; chromium (hexavalent compounds), chrysene; dibenz[a,j]acridine;
dibenz[a.h]anthracene; dibenzo[a.elpyrene; dibenzo[a.h]pyrene:
dibenzo[a.i|pyrene; dibenzo|a,l]pyrene; dichloromethane (methylene chloride);
formaldehyde (gas); indeno|1,2,3-cd]-pyrene; lead and lcad compounds; 5-
mathylehrysenc; mickel and nickel compounds; silica, crystalline;
ietrachlorocthylene (perchloroethylene); toluene diioscyanale; trichlorocthylene;
carbon disulfide; mercury and mercury compounds; and toluene (collecti vely,
“Covered Chemicals™).

14 The Covered Chemicals are substances lsted in the regulations
promulgaled under the Cahifornia Safe Drinking Water and Toxic Enforcement
Act (Health & Saf. Code, §§ 25249.5, el seq.) (“Proposition 65" as clemicals
known 1o the State of California to cause cancer or reproductive hann.

.3 On August 29, 2006, CAG served public enforcement agencies and Pacific
Surfacing with a document entitled “60-Day Notice of Intent to Sue Under Healih
& Safety Code Section 25249.6” (“Notice™). The Notice alleged that Pacific
Surfacing violated Proposition 63 by failing o wam its cmployees and other
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2.0

persons in California that some ol the paving materials usced by Pacific Surfacing
expose those persons to Covercd Chemicals.

1.6 On December 27, 2007, CAG liled the Lawsuit alleging Pacific Surfacing,
ameng other entitics, violated Proposition 63 by cxposing employees and others
to Covered Chemicals contained in asphalt paving products without praviding
“clear and reasonable™ warnings, The allcged exposures constitute
“occupational” and “environmental” cxposures pursuant to California Code of
Regulations, bile 22, section 12601.

1.7 The Parties enter into flis Seltlement Agreement {or selflement of cortain
disputed claima belween the Parties as alleged in the CAG Complaint and Notice
n order to avold prelonged and costly litlgation between the Pariigs.

1.8 Byexeculion of this Settlement Agreemeni, the Parties admit no facts or
conclusions of law, including thosc regarding any violation of Proposition 65, or
any other slalutory, regulatory, commen law, or equitable doctrine. Nothing in
thiz Setllement Agreement shall be construed as an admission by the Parties of
any fact, conclusion of law, issug of law, or vielation ol law. Nothing in thig
Scttlement Agresment, nor compliance with its lerms, shall constituie or be
consirued as evidence of an admission or evidence of fault, wrongdoing, or
lability by Pacific Surfacing, ils officers, directors, cmployees, or parent,
subsidiary or affiliated corporaiions, in any procecding or litigation.

Release

2.1 Upen judicial approval of the settlement between the Parties and the
cxpiration of lime in which to appeal the same, CAG relcases and forever
dhscharges Pacific Surfacing and its affiliatcs, subsidiary and parent corporaiions,
or their affiliated companies, and each of thetr officers, directors, agents, servants,
partnors, stockholders, attomeys, cmplovees, representatives, and sach of their
respective successors and assigns (collectively, the “Relcased Parties™) from
rights, claims, causes of action, damages, suits, penalties, liabilities, injunctive
relief, declaratory Telief, and attorncy [ees, cosis and expenses, whaisosver, which
CAG, or any of its agents, shareholders, representatives, employees, predecessors,
alter egos, successors or assigns, asserts or could assert against Released Parties,
related o or arising out of the facts and claims alleged in ihe Lawsuit. Without
limiting the foregoing, the Parties intend the scope ol ihis refease to cover alt
Clanns Covered (as delined in Section 3.1 below} as 1o the Released Pariies put in
controversy by the Lawsuit.

22 CAG s aware of the contents of Section 1542 of the Civil Code. CAG
acknowledges that the ¢lamms released in this Lawsuit include known and
unknown claims and hereby waives any protections provided for by Section 1542
of the Civil Code, which states:

o
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3.0

4.0

5.0

A GENERAL RETEASE DOES NOT EXTEND TO CLATMS WIIICH
THE CREDITOR TXOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELFASE,
WHICH [F KNOWN BY 11IM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR 1IER SETTLEMENT WITH THE DERTOR.,

To confer upon Pacific Surfacing a broad release of claims, CAG expressly
watves all rights and benefits conferred upen it by Civil Code Section 1542,

Admissibility OF Release

3.1 Noevidence of this Settlement Agreement or any of its terms, and 1o
evidence of any discusgion or communications made or information or matcrials
transmitted in the course of negotiations for this Scttlement Agreement, shall be
admissible or presented in any action or proceeding as evidence of or relevant lo
any rcleased matters, or as evidence thal CAG or the Released Parties have
commiled any violation of contracl or law, or are liable to any person for any
reason other than for the enfurcement ol this Settlement Agreement.

Claims Covered

4.1 Tlns Settlement Agreement is a final and binding resolution between the
CAG and the Releascd Parties of the fullowing claims and causes of action: Al
claims, known or unknown, which were or could have bech asserted in the
Tawsuit arising out of allegations that the Released Parties violated Proposition
63 or any other law because of Released Partics’ operations.

Defendant’s Duties

3.1 Posting of Warning, Within 60 days after cntering into this Settlement
Agresment, Pacific Surfacing shall post the wamning to its emplovees described in
Fxhibit A (“Waming™). Pacific Surfacing shall: (i} post a sign conlaining the
Warning 1n a conspicuous location, such as a locker room where employees store
their gear, or near a time clock where employeos check in and oul regularly, ot
where other legally required cmployment notices are posted, and under conditions
thal make it likely to be read and understood by employees prior to the glleged
exposure for which the Waming is given; and (ii} distribute the Warmng in
writing to all emiployees receiving training as part of its Hazard Communication
Program pursuant to Paragraph 5.2.

52 Ilazard Communication Program. At the time Pacific Surfacing exceutes

ihis Scttlernent Apreemenl, it shalt simultaneous!] ¥ execttc a declaration under
penalty of perjury, in the form attached as Exhibit B 10 the Scttlement Agresment,
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certifying thal i has a Hazard Communication Program. Pacilic Surfacing shall
then submit the signed declaration to CAG.

53 Alternative Waming Requirements. The Logislature may amend
Proposition 65 or administrative ageneies of the State of Califorma, including the
Attorney General or the OEHHA, may iniliate or promulgate regulations under
Proposition 65 ar issuc other interpretive guidance, including a safe-usc
deterntination, which may alTect the requirement to provide warnings under
Proposition 65 [or the Covered Chemicals. If any action by any public entity
permits any formis) of warning other than the Warming attached hereto, or varics
the form or content of the Warming, then Pacific Surfacing may satisFy the
ohligabions under Paragraph 5.1 by providing warnings in 2 manner consistent
with such subsequently promulgated law, regulation or intepretive guidance.
Nothing in this Settlement Agreement, however, shall relieve Pacific Surlacing
from the obligation to comply with any new requirement imposed by the State of
Calilornia alter the Parties execute this Settlement Agrecment. T other statutes
requite warmings, Pacific Surfacing shall provide those wammgs as required by
those laws. If any law, rulc, regulalion, ot final decision of any legizlative,
judicial or execulive body renders invalid or uncnlovceable (he waming
requiremients of Paragraph 5.1, Pacilic Surfacing has no further obligations under
Paragraph 5.1. Should CAG disagree 1t may petition the Court [or enforcement of
the Scttlement Agreement, Notwithstanding any other provision of this
sSecttlement, should Pacific Surfacing cease to implement or modify the warming
required here due to the occwrence of the events deseribed in this Paragraph, it
shall provide wniten notice to CAG of'its intent 1o do s0 no less than 30 days in
advance. CAL shall notify Pacific Surfacing in writing of" any objection within
30 days of 1ts receipt of such notice.

5.4 No Other Warmings Required. In the intercsis of a full and final resolntion
ol this malter, the Parties agrec that the Waming 1s sufficient. Pacific Surfacing
mamtains that Jaw requires no warning. CAG maintains that law roquires
additional wamings bevend those provided here, including warnings [or
environmental cxposure. Nonetheless, in recognition of and in consideration for
the measures below that Pacific Surfacing will adopt and Lthe effect thosc
measures will have, CAG releascs Pacific Surfacing from any obligation 1o wam
for exposure to the Covered Chemicals other than as provided here.

5.5  New Scienlific Data. Any warning obligation under Section 5 [or any
Covered Chemical may be eliminated if new scientific data causes: {a) the
deletion of that Covered Chemical from the list published by the State pursaant to
Health and Safety Code section 252498 or any successor legislation, or {b) that
Covered Chenncal to qualify for an exemplion pursuant to Health and Safety
Code scetion 2524910 or any successor Iegislation. Pacific Surfacine may
modity or remeve the Warming to reflect that delction or exemption, unless
Pacific Surfacing exposes or causes to be exposcd any individual to any other
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6.0

740

Covered Chemical tequiring a Warning pursuant to this Selllement Agreement.
Should CAG not agree with the modification or removal of a Warning pursuant o
this paragraph, CAG may petition the Court.

3.6 Safe Use Detcrmination. Notwithstanding any other provision of this
Seltlement Apreemen, at any time alter Pacific Surfacing executes this
Settlement Agreement, Pacific Surlacing may seck a Safe Use Detcrmination
(*SUD") for one or more of the Covered Chemicals from the OCHHA {or its
successor) pursuant to Scotion 12204 of Title 22 of the California Code of
Regulalions (or any successor legislation or regulation). Tn such event, the temms
of this Settlement Agreement shall not operatc with any prejudiee to the SUD.
Provided Pacific Surfacing funmshes notice to CAG at least 30 days before Aling
the SUD application with the OELIHA, which shall include a copy of the
applicabion, so as to provide CAG a meaningful opportunity 1o comment to
OLCHHA on the matter, then, should OFHHA issue a SUD that there is no
obligation to provide warnings under Proposition 63 with respect to the Covered
Chemical(s) 1dentificd in the application, Pacific Surlacing shall have no
obligation pursuant to Paragraph 3.1 as to the Covered Chemical(s) identified in
the SUD,

Pavments

6.1 Defendants’ Pavinent in Licu o' Civil Penglties. Pacific Surlacing shall
pay CAG, a corporation commenced for the purposc of furthering environmental
causes, $500.00. Payvment shall be to “Consumer Advocacy Group, Inc.” CAG
will use the payment for such projects and purposes related to cnvironmental
protection, worker health and safely, or reduction of human exposure to
hazardous substances (including administrative and litigation costs arising from
such projects), as CAG may choose.

6.2 Pavment to Yeroushalmi & Associates. Pacific Surfacing shall pay
$17,500.00 10 CAG for attorney fecs and costs. Payment shall be to
“Yeroushalmi & Associates.”

Authority to Enter Into Settlemcent Agreement

7.1 CAG represents that the signatory to this Scitlement Agreoment has the
authonéy to enter into this Settlement Agreement on behalf of CAG and to bind
legally CAG. Pacific Surfacing represents that the signatories (o this Scttlernent
Agrecment have the authoriry to enter into this Settlement Agrcement on behall of
Pacific Surfacing and lo bind legally Pacific Surfacing.
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8.0

9.0

1400

11.0

£2.40

13.0

Attorney General Review

81 Comnsistent with section 3003(a) of Title 11 ot the California Code of
Regulations, CAG shall submit this Scitlement Agreement to the Attorney
General’s Office for review within five davs of the Parties’ excention of this
settlemeni Agreement.

Execntion in Countcrparts and Facsimile

9.1 This Setilement Agreement may be executed in counterparts, which taken
together shall be desmed to constitute ihe same document. A facsimile or pdi’
sigmalure shall be as valid as the onginal.

Approval of Seétlement Avrecment Required

10.1  CAG shall submil this Settlement Aereement to the Court tor
consideration as required by Heallh and Safety Codc section 25249.7, subdivision
(f}4). CAG will provide the Court with the necessary information 1o allow the
Cowrt to make the findings required by Health and Safety Code section 25249 7,
subdivision (B{A}A(C).

10.2  This Settlement Agreement shall be void should the Court not ultimately
approve this scttlement us required by Heatth and Safety Code section 252497,
subdivision (£){){ A)-(C).

Entire Agreemcnt

L1 This Settlement Agreement contains the sole and entire agresment and
understanding of the Parties wilh respect to the entire subject matter hereof, and
all related prior discussions, negotiations, comminments, and understandings. No
other agrcements, oral or otherwise, exist 1o bind any of the Parties.

Madification of Settlement Agrccment

12.1  Any modification {o this Settlement Agreement shall be in writing by the
Parties.

_:ipp]i-::aﬁml of Settlement Agrecment

3.1 Thas Settlement Agreement shall apply 1o, be binding upen, and inure to
the benefit of, the CAG and the Released Parties identiied above,

i
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14,0  Severability

14.1  Inthe ovent thal a court of competent jurisdiction finds unenforceable any

of the provision of this Settlement, such finding shall not aiTeel adverscly the
validity of the enforceablc provisions. :

15.00  Governing Law

13.1  The laws of the Statc of California shall govern the lerms of this
Settlement Agreement,

164  Attorney Fees

17} Inthe event that a dispute arises concerning any provision of the

Settlement Agreement, and such disputes are resolved by the Court or through
any aliemative dispute resolulion proceeding, the prevailing party in such action
or procceding shall be entitled to recover costs and reasonable attormey fecs.

17.0  Notification Requirements

I7.1 Any notice required or permilted hereunder shall be effective only ilin
writing and delivered in person or sent by tclecopy, certified or registered nuail
retuin reccipt requested, or traccable ovemight delivery service, to the following
designees:
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For CAG: For Pacific Surfacing:

Reuben Yeroushalmd James Randolph Hawley, Esq..
Yeroushalmi & Assoctales Hoge Fenton Jones & Apped, Inc.
3700 Wilshire Blvd, Ste 480 60 5 Market St )
Los Angeles, CA 50G10 Sau Jose, CA 95113

Fax: 213.382,3430 Fax: 408.287.2583

Any party may change its designee{s) for purposes of notification by providing
notice of such change pursuant to this section.

A e 7
omt. G [ 0% by g (1] s fres

TONSUMER ADVOCACY GROUFE, INC,

Dated: By:

PACIFIC SURFACING INC.

As to form only:

YERCUSHALMI & ASSOCIATES

Dated: )nﬂ 5 fof By: é\ / \
A%n:}'s for %onsumer Advocacy Gu\p,
Ing.

HOGE FENTON JONES & APPEL, INC.

Dated: By

James Randolph Hawley, Esq.
Attorneys for Pacific Surfacing Ine,
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Tior CAG: For Pacific Surfacing:

Revben Yeroushalm James Randolph Hawley, Esq,,
Yeroushalmi & Associates Hoge: Fenlon Jones & Appel, Inc.
3700 Wilshire Blvd, Ste 480 B0 & Market St

Los Angeles, CA 50010 San Jose, CA 95113

Fax: 213.382.3430 Fax: 408.287.2583

Any party may changs its designes(s) for purposes of notificution by providing:
notice ef such change pursuant 1o this section.

Dated. . By

CONSUMER ADVQCACY GROUP, INC,

Dared: { K ‘08 By _%M%

PACIEH SURFACTNG INC.
As to formn onty:
YEROUSHALMT & ASSOCIATES
Dated: By:
Eenhen Yaroushalmi
Allomeys for Consumer Advocacy Group,
Tne.

TIOGE FENTON JONES & AVPFEL, INC.,

Dhated: [al ’S? n‘j‘&
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EXINIBIT A - OCCUPATIONAL WARNING

WARNING: CHEMICALS KNOWN TO T1LE STATE OF

CALIFORNIA TO CAUSE CANCER AND BIRTH DEFLCTS

OR OTIHER REPRODUCTIVE LIARM ARE PRESENT IN YOUR WORK AREA.
Asgphalt, sand. diesel engine cxhanst and other matenals in your work area contain
chemicals known to the State of California to cause caneer and/or reproductive harm.
Exposuarc to some or all of these chemicats oceurs during paving operations and related
achiviies. Always familianze yourself with the hazards of the materials and equipment
you are using and follow the precautions indicated on product labels, Material Safety
Data Sheets and your health and safely iraining program.
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EXIIBIT B - BECLARATION REGARDING HCP
I, Cl By [ encella , declare and state as follows:

Llamte Fresident  of Pache Sordasy Dok, (Defendan),
and I kave the authority to make this declaration on Defendant's behalf,

2. F have personal knowledge of the matlers stated herein and, if calted upon to testify,
could competently testify thereto,

3, Defendant has in effect 2 Hazard Comaunaication Program, which Defendant adopted
and now administers pursuant to Califomia law and the poverning resulations. Tdeclare
under penalty of perjury ander the laws of the State of California that the foregoing is
true amd correst.

-
Ex(eqcuied 215 3 of Towe  on0E at Gum:‘r , California.

Sigmatire

Frnt name: 6fﬂ1 Lauu Ha;
For: Fhodig ‘;wl;..,m_,‘} Tk ;
Name of Defendant
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