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SETTLEMENT AGREEMENT BETWEEN CONSUMER ADVOCALY GEOUP, INC,
AND G, BORTOLOTTO & COMPANY

Consumer Advocacy Group, Ine., o behalf of itself and suing in the poblic interagy
purseant to Health aod Safety Coda section 25249,7, subdivision (d) (*CAG™ and G.
Bortolotie & Company (“G. Bortolotto®), (collectively, “Parties™) enter into this
agreement (“Seafement Agreerment”) to setile the case entitled Consumer Advocacy
Group, Inc. v. Internationa Pavemens Solutions, Inc., e1 al., and pending in the Superior
Court of California for 1l County of Alameda, Case No. RG07362152 {"Lawsuit”), as
Tollows:

10 Intreduetion

11 CAG 18 an entity based in Los Angeles, California that seeks to promots
awareness of exposures 10 toxic chamicals and imprave human health by reducing
or elimingting hazardoos substarces eonitined in consumer and ndusrrial
produets, G, Bortolotto dispufss this.

12 CAG alleges that G. Bortoloito is 4 corpany that employs ten or more
persons and acts primarily as & paving contractor. G. Bortolotte disputes this.

L3 CAG alleges that G. Dortalotto vses paving materials, some of which
contzin asphall or coal tar, the usz of which is alleged to expose persons fo
acetaldehyde; arenic {inorganic arsenic compounds); benzlalanthmeens:
besizene; benzofaipyrene; benzo[b]fouranthene; benzo[kHlouranthene; beryllivm
and beryllivm compounds; 1,3-butadiene; cadmivm and eadminm compounds;
catbazole: chromium (hexavalent compounds); chrysere; dibenz(a;jlacridine;
cibenz[a bjanthrarene; dibenzofa,elpyrene; dibenzofa hlpyrens:
diberzo(a.i]pyrene; éibenso(s,|lpyrene; dichloromethans (methylene chloride);
formaldehyde {gas); indeno(1,2,3-cd)-pyrene; \ead and lead compounds; 5-
tethylchrysane; nickel and micke] compounds; silica, crystalline;
terachlorcethylens (pecchloroethylene); toluene diioseyanate; wichlorosthylans;
carbon disolfide; mercury und mercury compaunds; and toluene {collectively,
“Covered Chemicals”). G. Bortolotto disputes this, :

14 The Covered Chemicsls are substances listed in the regolations
promulgated wnder the California Safe Drinking Water and Toxic Enforcement
Act (Health & Saf. Cods, §§ 25249.5, et s2q.) (“Propasition 65™) as chemicals
known to the State of Catiformis to Saust cancer or reprodustive harm,

1.3 Dn Awgust 29, 2006, CAG served public enforcement agencies and G,
Beroletio with a docoment, entithed “60-Dey Notles of Inter.t to Sue Under Health
& Safety Code Section 25245.6" (“Notice™). The Notice allaged that G.
Bortoloto viglated Proposition 65 by felling 1o wamt its employees and ofher
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peraong in Californis that some of the paving materials used by G. Bogtelofio
expose those persoas to Covered Chenicals.

1.6 On December 27, 2007, CAG filed the Lawenit alieging G. Bottolono,
amang uther entities, violsted Froposition 65 by exposing employees and others
to Covered Chernicals contained in asphabt paving products without providing
*olear and reasonsble” warmings. The alleped exposores constilute “consumer
product,” “occupational,” and “envirnmental™ exposures purseant i California
Cade of Regulations, titls 22, section 12301, G. Bortolotto denies the material
ellegatinag of (he Lawsuit and 1isbility for the canse of sotion sileged in the
complant,

17 The Parties enter into this Settlement Agreement for settlameant of
certain disputed claimns between the Parties 23 alleged ia the CAG Complaint and
Notice to avaid prolonged ard sestly 1itigation between the Parties,

1.8 By execution of this Settlement Agreement, the Parties admit no facs or
eomelusions of iaw, including those regarding any violation of Froposition 65, or
any other statlory, regulatory, comman law, er cquitable doetrine. Mothing in
this Setilement Agreement shatl be constiued as an admission by the Parties of
any fact, conclusion of law, issue of law, or viglation of law, including any
admission cancerning the meaning of the tzrms “knowingly and fotentionally
expose” or “clear and reasonable warning™ 8s ased in Heslth and Safety Code
sgction 25249.0. Nothing in this Satfletrent Agreement, nov coinpiiance with its
terms, shall conatitute or be construed as evidence of an admission or evidence of
faudt, wrongdoing, or liability by (3. Bontatotto, its afficers, directors, employaes,
or parent, subsidiary or affitiated corporations, in any administrative or judicial
proceeding or [itigation. Except for the cause of setion end ellegations settled and
compromised, noliing in this Seilement Agreernent shall prefudice, walve, or
impair any right, remedy, argument, or defense that CAQ or G, Bortelotte may
havs against one another in any other pending Jogal proceeding.

EE!‘EESE

21 Upon judicial approval of the settlement between the Parties and the
expirstion of time in which to appesl the same, CAG releazes and forever
discharges G, Bortoloio snd its affiliates, subsidiary and parent corparattons, o
thejr affiliated companies, and each of thedr officers, directors, agents, servants,
patiners, stockholders, attarneys, employses, repeesentatives, and each of their
respective sucoessors and assiguos (eollectively, “Released Padties™) from dghts,
claiins, couses of aetion, damages, suits, peoallizs, lishilities, injunctive relief,
declaratory relief, and attomey fees, costs and expenses related to or arising out of
the facts and claims alleged in the Lawsoit. Without Limitiog the foregoing, the
Parties intend the scope of this release to cover all Claims Covered fas defined in
Sietion 3.1 belaw) as to the Released Paniles pot in controversy by the Lawsoic

2
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22 CAG is aware of the contents of Section 1542 of the Civil Code. TAG
acknowledpes that the claims relessed in this Lawsuil include known and
unknown claims and hereby waives any protactians provided for by Section 1542
of the Civil Code. Seeiion 1542 of the Civil Code provides as follows:

A GENERAY RELEASE DORS NOT EXTEND T} CLATMS WHICH
THE CREDITOR BORES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DERTOR.

Te creatz a broad release, CAG expreasly waives all righrs and benefits conferred
apon i by Civil Code Bection 1542, as well as any other simnilar state or federz]
statute or commen Tew prineiple, 1o the follest extent it may lawfally waive such
right or beaefits pertaining (o Wbe clains reteased above. CAG acknowledges that
this waiver was separately bacpained for and will be construed as broad 4s
posgible. This Ralaase shall be gives full force and effect in accordance with all
of its expressed terms and provisions, relating to unknown or unsuspected cleims,
demangds, canses of action, if any, io the same effent as those terms and provisions
relating to gny ether ¢laims, demands, and equses of action wmchmr ba broeght -
against one another, under any circumstanee. ’

Clgims Covered

3.1 This Sentlement Agreement is a fizal and binding resolution between the
CAG and the Released Parties of the following claims and canses of action: Al
clains, known or spknown, which wers or conld hive ieen asserted in the
Lzwsult arising out of allegalions that the Releasad Parties viclated Proposition
63 ar any other Jaw beceuse of Releasad Parties® operations.

Befendant’s Putics

41  Posting of Waming. Within sixry days after entering into this Sattlement
Agreement, G. Bortolotio shall post the waming to its employees deseribed in
Exhibit & ("Warning™). . Bonalotto shall; (8 post a sigh containing the
Warning jn a conspicuous location, soch as 2 Tacker roors where employees stare
their gear, or near a time olock where employees check in and ont repuledy, or
where ather legally required employment rotices are posted, and under eonditions
that make it likely Lo be read and vndewstoed by employees prior o the alleged
exposure for which the Waming is given; and (i} disteibute the Warmning in
writieg 1o al] emplovess receiving training as past of its Hazard Communication
Program pursnant i Paragranh 4.2.
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4.2  Harsrd Commupication Program. At the time G. Bortolotto exceutes this
Seuipiment Agreement, it shafl simeltancously execute & declaretion under penalty
of pegjury, in the form sttached a5 Bxhibit B o the Settlament Agreement,
certifying that it has a Hazard Cormmunication Program. G. Bertolotto shall then
subimit the signed declaration 1o CAG.

43 Abernative Waming Requiremeats. The Legislature may amerd
Proposition 83 or administrative agencies of the State of California, including the
Attormey Genesal or the OEHE A, may iniliate or promulgate regulations under
Propnsition 65 or issue other interpretive goidance, including a safe-use
determination, which may affect the requirement to provide wamings under
Proposition 65 for the Covered Cheenicals. §f any action by any public entity
permmits any form(s) of warning other than the Waming attaehed heyeto, or varies
e form ar coment of the Waming, then G. Boriolotto may satisfy the obligations -
under Paragraph 4.1 by providing wamings in a manner consistent with such '
subsequently promulgated law, regulation or interpretive puidance. Nothing in

this Settlernent Agreement, however, shall relieve G, Bocolote from the
obligation to comply with any naw requrement imposed by the State of

Californin after the Parties execute this Settlement Agreement. I other statutes
require warnings, G Bortolotto shall provide those wamings as reguired by those
laws. I any law, ryle, regutation, or final decision of any lagislative, jurdisigt or
exgcutive body rendsrs invalid or unenforceable the waming requitements of
Faragraph 4.1, &3, Bortolotto has no furiher obligations uader Paragraph 4. 1.
Should CAG disagres it may petition the Court for enfarcement of the Setilement
Agreement. Notwithstanding any other pravision of this Semlement, should G,
Bortolotte cease to implement or modify the waming required here due 1o the
accurcence of the events described in his Paragraph, it shalt provids writien

rotice 1o CAG of its Inteni 10 do 50 0o less than 30 days In advance. CAG shall
rotify G. Bortolollo in writing of any sbjection within 30 days of its recsipt of
such notice,

4.4 No QOther Wamings Requited, In the interests of 4 full and final resolution
of thig matter, tae Partics agree that the Warning is anfficient. 3. Bortolotto )
etaintains that law requires no waming, CAG maintains that law requires
additional wamings beyond those provided here. Specificaily, CAG maintains

that environueial warniogs ar reqaired for exposurs to the Covered Cheéntiesls

in &ddition {o the occupational wamjngs provided for here. Monztheless, in
rezognition of and in consideration for the measures below thal G, Bortolotie will
adopt and the effect those measures will have, CAG releases G. Borwlatio from
any obligztion to warn for exposure to the Covered Chemicals other than as
provided here. CAG reserves the right to allege that persons, other than G.

Rartolotio, are obligated 1o provide warnings for exposurs 1o the Covered
Clhiemicals.

4
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45  New Sclentific Duta. Any waming obligation under Section 4 for any
Covered Chemical may be eliminated if pew scientific data canses: () the
deletion of that Covered Chemical from the list published by the State pucsuant to
Healtit and Safery Code section 25249 8 or any successor legislation, or (b) that
Covered Chemieal to qualify for sn exemptian pursuant to Henlth aud Safety
Code section 25249.10 or any successor legislation, G. Bostolotto may modify or
remove the Warring 1o reflect that delstion or exentption, untess G, Bortolotts
cXDD5es Or canses ta be exposed any individual ta any other Covered Chemical
reqriring a Warning purseant to this Settlement Agreement. Should CAG not
agres with the madification or removal of a Waraing pursuant ta (his pacagraph,
CAG may petition the Court.,

4.6  Safe Use Determination, Notwithstanding any other provision of this
Sattlernent Agreement, at any time after . Bortolotte executes this Settlement
Apreemetit. G. Bortolottd may seek a Safe Hse Determination (“SUD™) for ons er
mote of the Covared Chemicals from ihe OEHHA {or its successor) pursuant o
Section 12204 of Title 22 of the California Code of Repulations (or any succesgor
legistation or reganlation). I such event, the tecms of this Sottlemant Agreement
shsll not operate with any prejudice 1o the SUD. Provided G. Bortalato furnishes
notce 1 CAG at 1sast 30 days before filing the SUD apolication with the
OEHIA, which shall include 3 copy of the application, so 25 lo provide CAG a
mesningful opporunity to comement to CLHHA on tha matter, then, should
OEHHA issue a SUD that there is no obligaion 1o provide weenings under
Froposition 65 with respect to the Covered Chemical(s) ideatified in the
gpplication, . Bortolotio shafl heve no obligation pursuent to Paragraph 4.1 as 1o
the Covered Chemical(s) ideatified in the SUD.

4.7  Bxposure Reduction Mezsures. G. Bortolatty shall institute cermain
measues related to the use of the asphalt products in order to reduce or mitigate
occupational or enviconmental exposure 1o one of more of the Covered
Chomicals. Because of the banefits of these measeres CAG will ot insist npon
warnings for "environmental” exposures. To reduee potential exposucs [0 the
Covered Chemirals and reduce pollotion In California, G, Bortolotta shall limit
the representative temperature of asphalt produets in its control to either {3) no
greater than 373°F, or (b) 25°F helow the produe’s “ash point™ (as determined
by the AASHTO test method T48 or ASTM (¢3! method D92). G. Borolatte may
choose berween measares (8) and (b} et itz disceetion, No party shall deem either
ihesasure 10 be more effective than the other. The actions taken by G. Bortolotto
pursvant 16 this Paragraph are solely for purposes of compliance with this
Sstitement Agreement and are not meant v, and do not, change any

rmanu facturer’ s or other project specificationa. As with every other provision in
thiz Seftlement Agreement, oaly the Farties may enforce compliance with this
Daragraph.

&
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4%  Enfarcernsnt of E?.p:asum Reduction Maasures. CAG jatends to mm}tnr
complianse with Paragreph 4.7 through whatever measures ¥ deems appropeiate,

s long 88 such measures do not vialate any law. ghould CAG believe that G.
Tortolotie is ot complying with its abligations under Paragraph 4.7, CAG uay
spek anforsement of this Sedlement Agraament. '

Payme

3l wmim@_ Within 15 days follawieg
court approval of the Settlement Agrezment, G. Bortalotm shall pay CAG, 2 '
socporaticn commenced for the purpose of furthering environmental casas,
$500.00. Paymeat shall be Lo tansumner Advocacy Group, Inc.” CAG will use
the payment for such projects and purposcs ralated to eovironmental protecdon,
worker health zed safeky, or reduction of buman exposure to hazardous substances
(incloding administrative and litigation cosls arising from sach projects), as CAG
may choose. CAG will grovide ita address and federal tax identification nomber
1o . Bortolotio.

5.2  Pavment to Yeroughaiei & Assopiates, Within 15 days followiag cotrt
approval of the Seulement Agratinsnt, G. Poricloto shall pey $9.300.00 to CAG
for stomey fees and costs. Payment shall he 1o “Yerobshalmi & Associates.”
CAG mpresents and wartants (at CAG has muthorized the paymant of attomey
faes and costs, and that the payment and ary application or distribution of such
payment will not viclate any agreement between CAG and its attorneys with any
other peeson or entity, G, Boriolotto does not object {o this 2llocation,
Vercushalmi & Associates witl provide its atklress-and fedoral tax identification
numter 1o G. Bonelotta. o

Authority ¢t Enter into Setilpment Agresmett

6.1 CAL reorasents that the signatory in lhis Seiflement Agreement has the
suthority to cnter into this Settiement Ageeecnent on behalf of CAG and 10 bind
tegaily CAG, G. Bortolotto represents that the signatories 1o (his Setflement

A greement have the authority (G enter into this Selllement Agresment o0 behailf of
G. Bortolott and to bind legally G. Borololio.

Fxocutien i Conntergarts qod Facst i
7.1 [his Settlement Agreement may b executed in coRBlerpadts, which

laken togsther shall be deemned to constitute the same document. A facsimile
giguature shall be as valid as the originat.

&
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Enfire Avveament

BRI This Sertlement Agzreement contains the sote and entise agresment and
understanding of the Parties with respect 1o the entire subject matter hereof, and
all refated prior discussions, negotiations, commitments, and understandings. No
other sgreements, aral or otherwise, exist t0 bind any of the Parties,

Madificafjon of Seitiement Asreement

8.1 Any medification to this Setlement Agreement shall be in writing by
the Pariies.

Apnlication pf Soitleqieat Aercement

10.1 This Settlement Agrecment shall apply to, be binding vpon, snd inure to |
the benefit of, the TAG and the Released Parties idantified above, \

L1 In the event that 2 eourt of competens jurisdiciion finds unenforceable any
of the provision of this Senlement, such finding shall not affect adversely the
validity of the enforceable provisions.

Governing Law

121 Thelaws of the St-atr: of California shall govem the terms of this
vetttement Agreement.

Altarney Foos

3.1 o the event that 5 dispute atises concerning any provisien(s) of the
Setfement Agreement, and such disputes are resolved by the Court or through
any alicroalive dispute resoluton proceeding, the prevaiting party in such action
or proceeding shail be entitled fo recover costs and reasonabte attomey fees.

Notification Reguirements

M.l Any ootice requived or pergnitted hercunder shall be effsctive only if in
writing and delivered in person or sent by telecopy, certified or reglstered mail
return receipt requested, o treceable ovemight delivery service, to the following
designees;

.
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Fer CAG: . Far G, Bartalotic:

Reaben Yeroushalmi . Andrew Gilson, Bsq
Yeroushalmi & Associatss Leanidso & Resin, PC.
3700 Wiishire Bivd,, Suite 480 T17 Coesta Dr Ste 2000
Lok Angeies, CA 90010 Wountsin View, CA 34040
Frx: 213.382.3430 . Pas; 650.201.2889

Any party couy cheng. it dosigaoe(s) fis purposes of notificalion by providing
mhmofmhrhnngapmmﬂmm:mﬂ

. S :
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EXHIBTT A - OCCUPATIONAL WARNING

WARNING: CHEMICALS KNOWN TO THE STATE QF

CALIFORNIA TO CATFSE CANCER AND BIRTH DEFECTS

OR OTHER REPRODUCTIVE HARM ARE PRESENT IN YOUR WORK AREA,
Asphalt, sand, diesel engine exhanst and other materizls in your work ansa contain
chemicals known to the State of California to tiusc cancer andfor reproductive harm.
Exposure to some of alt of these chiemicals oecurs dering paving operations and refated
activities. Always familiarize yourself with the hazards of the wiaterials and equipment
yaz 2re using and follow the precautions indicat=d on product isbels, Material Safety
Data Shests and your health and safety waining progrant,

Settlernent Agrecrent betwesn Consumer Advocacy Group and Road Works
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IT B - DECLARATION REGARDING HCP
L , declare and state as follaws; _
.Y am m?nz&u:&g&_. of £ Boriminthn £ 06 (“Defendant),
which has elected o join the Consent Judgment in the acticn Consumer Advocacy Group,

Inc.. andt Environmental World Warch, Inc,, in the interest of. and on Behalf of the Public
V. All Americen Asphalt, Astro Paving and Does I-1,000, filed in the Superior Coart of
the State of California for the County of Alameda under Case No, RG 03097307, and [
have the anthority 1o make this declaracion on Defendant's behalf

2, I bave personal knawladge of he matiers stated hersin and. if called upon to testify,
could eampetently lestify thereto,

3, Defendant has in effect 2 Hazard Communication Program. which Defendant adopted
rrd now adrminfsters pursuant to Califomia Jaw and the Zoverning regulations, [ declars
undes penalty of pesjury under the Yaws of (he Stalz of Callfornia that the foregoing is
true 404 correct.

Exetured this ﬁ_ of mﬂ L2008 atm. California.
Signature ﬂmﬁ@ T B

Print nagme: i SR i

For: G- Dorledo b0 £ 00>

Name of Defendant

-1
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