
 

STIPULATED CONSENT JUDGMENT   Case No. CGC07-461057 
1 

1

 
2

 
3

 
4

 

5

 

6

 

7

 

8

 

9

 

10

 

11

 

12

 

13

 

14

 

15

 

16

 

17

 

18

 

19

 

20

 

21

 

22

 

23

 

24

 

25

 

26

 
LAW OFFICES OF ANDREW L. PACKARD 
Andrew L. Packard (State Bar No. 168690) 
Michael P. Lynes (State Bar No. 230462) 
319 Pleasant Street 
Petaluma, CA 94952 
Telephone: (707) 763-7227 
Facsimile: (707) 763-9227 
Email: Andrew@packardlawoffices.com  

Attorneys for Plaintiff 
STEPHEN D. GILLETT 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

STEPHEN D. GILLETT, an individual,   

Plaintiff,   

v.  

SHEN HERB, INC.; WHOLE FOODS 
MARKET CALIFORNIA, INC.; VITAMIN 
EXPRESS, INC.,   

Defendants. 

)

 

)

 

)

 

)

 

)

 

)

 

)

 

)

 

)

 

)

 

)

 

CASE NO. CGC07-461057   

STIPULATED CONSENT JUDGMENT   

This Consent Judgment is entered into by and between Plaintiff Steven D. Gillett, an 

individual, and SHEN HERB, INC., a Nevada corporation in good standing.  This Consent 

Judgment shall be effective upon entry by the court if the Attorney General does not object to the 

consent judgment, or when this consent judgment is final and not further appealable if the 

Attorney General objects to the consent judgment (the “Effective Date”) .  Plaintiff and 

Defendant (collectively, the “Parties”) hereby stipulate and agree as follows: 

WHEREAS: 

A. Stephen Gillett is a resident of California who resides in San Francisco, California. 

B. Shen Herb, Inc. (“Shen Herb”) is a corporation that distributes Chinese medicines, 

dietary supplements and other herbal products in California.  Shen Herb distributes and sells 
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these products, some of which contain chemicals listed pursuant to Title 22, California Code of 

Regulations, §12000 et seq., (hereafter referred to as the "Products").   

C. The names of each of the Products covered under this Agreement are set forth in 

Exhibit A, attached hereto; 

D. On February 27, 1987, the State of California officially listed lead as a substance 

known to cause reproductive toxicity, pursuant to California Health and Safety Code § 25249.8; 

E. On October 1, 1992, the State of California officially listed lead and lead 

compounds as known to cause cancer, pursuant to California Health and Safety Code § 25249.8; 

F. The Products have been sold by Shen Herb for use in California since at least 

March 6, 2006; 

G. On December 23, 2006, Mr. Gillett served Shen  Herb, Inc., various other parties 

and each of the appropriate public enforcement agencies with a document entitled "60-Day 

Notice" that provided notice that Shen Herb was in violation of California Health and Safety 

Code § 25249.6 et seq. ("Proposition 65") for failing to warn the purchasers and individuals 

using the Products that the use of the Products exposes them to lead, a chemical known to the 

State of California to cause cancer and/or reproductive toxicity (a copy of the notice is attached 

hereto as Exhibit B).  Defendant stipulates for the purpose of this Consent Judgment that the 60-

Day Notice sent to it is adequate to comply with Title 22, California Code of Regulations 

§12903; 

H. The Action was brought by Mr. Gillett in the public interest at least sixty (60) days 

after Mr. Gillett provided notice of the Proposition 65 violations to Defendant and the 

appropriate public enforcement agencies and none of the public enforcement agencies had 

commenced and begun diligently prosecuting an action against Defendant for such violations; 

and, 

I. For purposes of this Consent Judgment, each Party stipulates that venue is proper 

and that this Court has subject matter jurisdiction over the allegations contained in the Action 
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and to enter this Consent Judgment as a full and final resolution of all causes of action pled, or 

which could have been pled based on the facts alleged in the Action.  The Parties enter into this 

Consent Judgment to settle disputed claims between them and to avoid prolonged litigation.  By 

execution of this Consent Judgment, Defendant does not admit any violations or the applicability 

of Proposition 65, or any other law or standard applicable to warning or disclosure concerning 

the manufacture, distribution and/or sale of the Products.  Except for the representations made 

above, nothing in this Consent Judgment shall be construed as an admission by Defendant or 

Plaintiff of any fact, issue of law, or violation of law, nor shall compliance with this Consent 

Judgment constitute or be construed as an admission by Defendant or Plaintiff of any fact, issue 

of law, or violation of law. 

NOW, THEREFORE, in consideration of the promises, covenants and agreements 

herein contained and for other consideration, the sufficiency and adequacy of which is hereby 

acknowledged by the parties: 

1. Immediate Provision of Clear and Reasonable Health Hazard Warnings For 

All Products.  Beginning on or before July 1, 2007, Shen Herb agrees that it will not ship (or 

cause to be shipped) for sale or use in California or transmit to any retailer any of the Products 

unless each such unit of the Product bears the following warning statement on its individual unit 

label packaging: 
WARNING:  This product contains lead, a substance known to 
the State of California to cause cancer and/or birth defects or 
other reproductive harm. 

The warning statement shall be prominent and displayed on the unit packaging of each Product 

with such conspicuousness, as compared with other words, statements, or designs so as to render 

it likely to be read and understood by an ordinary individual purchasing or using the Product.  

An exemplar for the size and clarity of the Warning set forth in Paragraph 1 of this Agreement is 

attached hereto as Exhibit C. 

2. Change in Warning Obligations Due To Product Content Or Change In Law.  
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In the event that Shen Herb believes that, with respect to any Product, a Product has been 

reformulated or otherwise brought into compliance such that when used at the maximum dosage 

recommended on the unit packaging or when used at any dosage otherwise recommended or 

reasonably anticipated, the specific Product does not cause an exposure to lead, lead compounds, 

or other chemicals triggering a warning within the meaning of Proposition 65, Shen Herb shall 

have the right to seek a modification of this Consent Judgment relieving Shen Herb of its 

obligation to provide the warning(s) required under Paragraph 1 herein for any such Product.  In 

order to qualify for such a modification, Shen Herb shall first provide Mr. Gillett with (a) test 

results from at least two different manufacturing batches of the Product, each batch 

manufactured at least one month apart from any other, conducted by an EPA-accredited 

laboratory (or such other laboratory as the Parties may agree) using inductively coupled plasma-

mass spectrometry (or such method as the Parties may agree to use); and (b) an exemplar of the 

Product.  Mr. Gillett shall then be allowed a period of thirty (30) days to review and assess such 

data with its experts.  Within forty-five (45) days of Shen Herb’s submission to Mr. Gillett, the 

Parties shall meet and confer (in person or telephonically) regarding the data submitted to Mr. 

Gillett.  In the event that the Parties are able to reach an accord as to whether the warning 

obligation applicable to the Product should be discontinued, the Parties shall work together in 

good faith to reach a stipulation amending this consent judgment to reflect such accord.  Such 

stipulation shall be served upon the Attorney General’s Office thirty (30) days prior to entry of 

the amended agreement by the Court.  In the event that the Parties are unable to reach an accord 

as to whether the warning obligation applicable to the Product should be discontinued, Shen 

Herb shall have the right to petition the Court for such an amendment upon a duly noticed 

motion.  The prevailing party in any such dispute shall be awarded reasonable fees and costs 

incurred in connection with the motion.  A warning within the meaning of Proposition 65 may 

become unnecessary under certain other circumstances, including repeal of Proposition 65 or its 

specific measures affecting labeling; change in interpretation of Proposition 65’s applicability to 
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the products in question; new data about lead or other components of Shen Herb formulas that 

might alleviate the warning requirement; or legal rulings that indicate that such labeling is not 

required under the circumstances of Shen Herb’s business conditions or product content.  Other 

than reasonable fees and costs incurred by Gillett in successfully opposing a motion for 

modification (including any fees or costs associated with the parties’ required discussions 

regarding the failed modification), Gillett agrees that he will not seek to recover attorney’s fees 

for any efforts relating to a modification of the judgment as described in this section.  

3. Civil Penalty Assessment.  Within five (5) business days of being provided 

Notice of the Effective Date of this Consent Judgment, Shen Herb agrees to pay a civil penalty in 

the amount of $30,000 pursuant to Health & Safety Code §25249.7(b).  Such payment shall be 

made to the “Law Offices of Andrew L. Packard Attorney Client Trust Account” as set forth 

below; Plaintiff shall remit 75% of this amount to the State of California pursuant to Health & 

Safety Code §25192.   

4. Reimbursement of Plaintiff’s Fees and Costs.  Shen agrees to reimburse 

Plaintiff in the amount of $40,000 to defray Plaintiff’s reasonable investigative, expert, 

consultant and attorneys’ fees and costs, and all other costs incurred as a result of investigating 

and bringing this matter to Shen’s attention, and negotiating a settlement in the public interest.  

Such payment shall be made to the “Law Offices of Andrew L. Packard Attorney Client Trust 

Account” as set forth below. 

5. Payment Schedule.  Shen Herb’s payment obligations under Paragraphs 3 and 4 

above shall be due as follows: (a) an initial payment of $25,000 within five (5) business days of 

being provided Notice of the Effective Date of this Consent Judgment; (b) the balance of  

$45,000 due in eight quarterly installments of $5,625 each, beginning on September 1, 2007 and 

continuing quarterly thereafter every ninety days until fully paid.  In the event that any payments 

owed by Shen Herb under this Consent Judgment is not remitted or post-marked on or before its 

due date, Shen Herb shall be deemed to be in default of its obligations under this Consent 
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Judgment.  Plaintiff shall provide written notice to Shen Herb of any default; if Shen Herb fails 

to remedy the default within two (2) business days of such notice, then all future payments due 

hereunder shall become immediately due and payable, with the prevailing federal funds rate 

applying to all interest accruing on unpaid balances due hereunder, beginning on the due date of 

the funds in default. 

6. Plaintiff’s Release of Defendant and All Downstream Parties.  Plaintiff, acting 

on behalf of itself and acting on behalf of the general public, waives all rights to institute any 

form of legal action against Shen Herb and all downstream parties, and their parents, 

subsidiaries, affiliates, shareholders, directors, employees, customers, and any other person or 

entity in the course of doing business who may use, maintain, distribute, market or sell the 

Products sold to them through Shen Herb, under Proposition 65 concerning any alleged failure to 

provide adequate health hazard warnings for consumer exposures to lead or lead compounds in 

the Products sold before the entry of this Consent Judgment. This release shall include but not be 

limited to Whole Foods Market California, Inc., and Mrs. Gooch’s Natural Food Markets, Inc.  

This paragraph’s release of  Whole Foods Market California, Mrs. Gooch’s Natural Food 

Markets, Inc., and Vitamin Express, Inc. shall be effective regardless of whether Shen Herb 

makes the payments provided in Paragraphs 3, 4 and 5.  

7. Dismissals.  Upon approval by the Court of this settlement agreement, and before 

entry of judgment, Plaintiff shall dismiss with prejudice its claims against Whole Foods Market 

California, Inc. and Vitamin Express, Inc. that are based upon the Shen Herb products (as set 

forth in Exhibit A).    

8. Defendant’s Release of Mr. Gillett.  Defendant, by this Agreement, waives all 

rights to institute any form of legal action against Mr. Gillett for all actions or statements made 

or undertaken by the Mr. Gillett in the course of seeking enforcement of Proposition 65 against 

Defendant. 

9. Notice to the California Attorney General’s Office.  Upon execution of this 
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[Proposed] Consent Judgment by all Parties, Plaintiff shall notice a Motion for Approval & 

Entry of Consent Judgment in the San Francisco Superior Court pursuant to Title 11, Cal. Code 

of Regs. §3000, et seq.  This motion shall be served upon all of the Parties to the Action and 

upon the California Attorney General’s Office.  In the event that the Court fails to approve and 

order entry of the judgment, this Consent Judgment shall become null and void upon the election 

of any Party as to them and upon written notice to all of the Parties to the Action pursuant to the 

notice provisions herein.  If this Consent Judgment becomes null and void, or is not approved by 

the Court within one hundred and eighty (180) days of its execution by all Parties, Plaintiff shall 

refund all sums paid by Defendant pursuant to Sections 4, 5 and 6 herein within fifteen (15) days 

of written notice to Plaintiff by Defendant that a refund is due.  Defendant and Plaintiff shall use 

best efforts to support entry of this Consent Judgment in the form submitted to the Office of the 

Attorney General.  If the Attorney General objects in writing to any term in this Consent 

Judgment, the Parties shall use best efforts to resolve the concern in a timely manner and prior to 

the hearing on the motion to approve this Consent Judgment.  If the Parties cannot resolve an 

objection of the Attorney General, then Plaintiff and Defendant shall proceed with seeking entry 

of an order by the court approving this Consent Judgment in the form originally submitted to the 

Office of the Attorney General.  If the Attorney General elects to file a notice or motion with the 

Court stating that the People shall appear at the hearing for entry of this Consent Judgment so as 

to oppose entry of the Consent Judgment, then a party may withdraw from this Consent 

Judgment prior to the date of the hearing, with notice to all parties and the Attorney General, and 

upon such notice this Consent Judgment shall be null and void and any sums paid hereunder 

shall be returned to Defendant within fifteen (15) days of the date of the notice. 

10. Severability.  In the event that any of the provisions of this Agreement are held 

by a court to be unenforceable, the validity of the enforceable provisions shall not be adversely 

affected. 

11. Enforcement.  In the event that a dispute arises with respect to any of the 
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provisions of this Agreement, this Agreement may be enforced pursuant to Code of Civil 

Procedure § 664.6 or any other valid provision of law.  The prevailing party in any such dispute 

shall be awarded reasonable fees and costs incurred.  If, at any time after three years from the 

Effective Date, Shen Herb believes that the warnings it is providing pursuant to this Consent 

Judgment are different from warnings generally provided by similar companies for similar 

products, it may so advise Mr. Gillett and propose alternate warning(s), provided that said 

proposed alternate warnings shall comply with Proposition 65 and its implementing regulations.  

It is the intent of the Parties that Shen Herb shall be entitled to provide warnings that are similar 

to warnings generally provided by similar companies for similar products.  The Parties shall 

meet and confer concerning such alternate warning for a period of at least thirty (30) days.  In 

the event that the Parties are unable to reach an accord as to whether the warning should be 

modified, Shen Herb shall have the right to petition the Court for such an amendment upon a 

duly noticed motion.  The prevailing party in any such dispute shall be awarded reasonable fees 

and costs incurred in connection with the motion. 

12. Governing Law.  The terms of this Agreement shall be governed by the laws of 

the State of California. 

13. Notices.  All correspondence and notices required to be provided under this 

Agreement shall be in writing and shall be sent by first class registered or certified mail 

addressed as follows: 

14. Integration & Modification.  This Consent Judgment, together with the Exhibits 

hereto which are specifically incorporated herein by this reference, constitutes the entire 

Correspondence to Mr. Gillett shall be mailed to: Correspondence to Shen Herb shall be mailed to:   

Stephen D. Gillett 
c/o Andrew L. Packard 
The Law Offices of Andrew L. Packard 
319 Pleasant Street 
Petaluma, CA 94952 

Noah Albert Schreck 
Shen Herb, Inc. 
P.O Box 8343 
Berkeley, California 94707   
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agreement between the parties relating to the rights and obligations herein granted and assumed,

and supersedes all prior agreements and understandings between the parties. This Consent

Judgment may be modified only upon the written agreement of the parties.

15.	Counterparts. This Consent Judgment may be executed in counterparts, each of

which shall be deemed an original, and all of which, when taken together, shall constitute one

and the same document.

16.	Authorization. The undersigned are authorized to execute this Consent

Judgment on behalf of their respective parties and have read, understood, and agree to all of the

terms and conditions of this Consent Judgment.

DATED:

	

BY:
Stephen D. Gillett, Plaintiff

DATED:

	

o

	

BY:

Noah $fircck-fb
Defe dant Shen Herb, Inc.

IT IS SO ORDERED

Dated:

Judge of the Superior Court

STIPULATED CONSENT JUDGMENT

		

Case No. CGC07-461057
9
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EXHIBIT A: Product List 
EXHIBIT B: Notice of Violation 
EXHIBIT C: Warning Label Exemplar  



 
P.O. Box 8343 Berkeley CA, 94707 
Phone (510) 548-2181 ~ Fax (510) 548-2183 

www.DrShen.com 
 

EXHIBIT A 
 
 

DR. SHEN LINE 
 

NAME     SIZE   UPC #    
 
1) Dr. Shen's Yin Chiao   90 Tab 750mg  789741000011 
2) Dr. Shen's Zong Gan Ling    90 Tab 750mg  789741000028 
3) Dr. Shen's Allergy Formula 'A'   90 Tab 750mg  789741000035 
4) Dr. Shen's Sinus Formula 'B'   90 Tab 700mg  789741000042 
5) Dr. Shen's Stomach Curing   80 Tab 750mg  789741000059 
6) Dr. Shen's Rhubarb Rx    90 Tab 700mg  789741000080 
7) Dr. Shen's Shou Wu Pill   200 Tab 700mg 789741000134 
8) Dr. Shen's Women’s Precious Pill  200 Tab 750mg 789741000141 
9) Dr. Shen's Yin Chiao Large Size  200 Tab 750mg 789741000158 
10) Dr. Shen’s Zong Gan Ling Large  200 Tab 750mg 789741000165 
11) Dr. Shen’s Free & Easy   200 Tab 750mg 789741000172 
12) Dr. Shen’s Two Immortals  200 Tab 750mg 789741000189 
13) Dr. Shen’s Jade Shield Pill  150 Tab 650mg 789741000196 
14) Dr. Shen’s ColdStop   15 Tab 750mg  789741000202 
15) Dr. Shen’s Gan Mao Ling   60 Tab 700mg  789741000219 
16) Dr. Shen’s Good Sleep Pills  150 Tab 700mg 789741000226 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 

http://www.drshen.com/
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IMPORTED CHINESE PATENT MEDICINES 
 

Abundant Yin 
An Shui 
Aucklandia and Coptis 
Bai Hu Tang Wan     
Bai Xing Shi Gan Wan   
Ba Jin Yin Yang Wan 
Ban Xia Huo Po Wan 
Ba Zheng San Wan 
Bi Yan Pian   
Bi Xie Sheng Shi Wan 
Bi Xie Fen Qing Wan 
Bu Fei Wan 
Bu Nao Wan     
Bu Yang Huang Wu Wan     
Bu Zhing Yi Qi Wan     
Cang Er Zi Wan     
Chai Hu Long Gu Mu Li Wan     
Chai Hu Shu Gan Wan     
Curing Pills     
Da Chai Hu Wan     
Da Huang Jiang Zhi Wan     
Dan Shen Huo Xue Tang Wan     
Dan Shen Yin Wan     
Dang Gui Si Ni Wan     
Dang Gui Yin Zi Wan    
Dao Chi Wan     
Ding Chuan Wan     
Du Huo Ji Sheng Wan     
Er Chen Wan     
Er Xian Tang Wan     
Fang Feng Tong Sheng 
Fang Ji Huang Qi Wan   
Fargelin     
Gan Mai Da Zao Wan   
Ge Gen Wan     
Ge Jie Da Bu Wan     
Ge Xia Zhu Yu Wan     
Guan Jie Yan Wan     
Gui Pi Wan     
Gui Zhi Fu Ling Wan     
Huai Jiao Wan     
Huan Shao Dan     
Huang Lian Jie Du Wan     
Huang Lian Su Wan     
Huo Luo Xiao Ling Wan     

Jiao Gu Lan     
Jin Gu Die Shang Wan     
Jin Gui Shen Qi Wan   
Jing Fang Bai Du Wan     
Juan Bi Wan     
Liang Ge Wan     
Liu Jun Zi Wan     
Liu Wei Di Huang Wan     
Long Dan Xie Gan Wan     
Ma Huang Tang Wan     
Mai Wei Di Huang Wan     
Margarite Acne Pills     
Ma Zi Ren Wan     
Ming Mu Di Huang Wan     
Nei Xiao Luo Li Wan     
Ning Sou Wan     
Nu Ke Ba Zhen Wan     
Ping Wei San     
Pu Ji Xiao Du Yin Wan     
Qi Bao Mei Ran Dan     
Qing Gu Wan     
Qing Qi Hua Tan Wan     
Qing Wei San Wan     
Ren Shen Bai Du Wan     
Run Chang Wan     
San Bi Wan     
Sang Ju Yin Wan     
Sang Piao Xiao Wan     
Sha Shen Mai Men Dong Tang 
Wan 
Shao Fu Zhu Yu Wan     
Shao Yao Gan Cao Wan    
Shen Tong Zhu Yu Wan     
Sheng Mai San Wan     
Shi Chuan Da Bu Wan     
Shou Wu Pian     
Shu Gan Wan     
Si Jun Zi Tang Wan     
Si Miao Wan     
Si Ni San Wan     
Si Wu Tang Wan   
Tao Hong Si Wu Tang Wan     
Tian Ma Gou Ten Yin Wan     
Tian Qi Wan 
Tian Tai Wu Yao Wan     

Tian Wang Bu Xin Dan Wan     
Tong Jing Wan     
Tong Qiao Huo Xue Wan     
Tong Xie Yao Fang Wan     
Wen Dan Tang Wan     
Wen Jing Tang Wan     
Wu Ling San Wan     
Wu Pi Yin     
Wu Ren Wan     
Wu Wei Xiao Du Wan     
Wu Zi Yan Zong Wan     
Xiang Sha Liu Jun Zi Wan     
Xiao Huo Luo Dan Wan     
Xiao Jian Zhong Wan     
Xiao Qing Long Wan     
Xiao Yao Wan     
Xin Yi Wan     
Xuan Bi Wan 
Xue Fu Zhu Yu Tang Wan 
Yan Hu Suo Zhi Tong Wan 
Yi Guan Jian Wan 
You Gui Wan 
Yi Ping Feng San Wan 
Yu Quan Wan 
Zhen Gan Xi Feng Wan 
Zhen Wu Tang Wan 
Zhi Bai Di Huang Wan 
Zhi Gan Cao Wan 
Zuo Gui Wan 
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