
5

10

15

20

25

1
 

2
 

3
 

4
 

6
 

7
 

8
 

9
 

11
 

12
 

13
 

14
 

)aD. 16
 

O 17
 

(.)	 18
 

19
 

21
 

22
 

23
 

24
 

26
 

27
 

28
 

WILLIAM VERICK, CSB #140972
 
KLAMATH ENVIRONMENTAL LAW CENTER
 
FREDRIC EVENSON, CSB #198059
 
424 First Street
 
Eureka, CA 95501
 
(707) 268-8900
 
wverick@igc.org
 
ecorights@earthlink.net
 

DAVID H. WILLIAMS
 
BRIAN ACREE
 
370 Grand Avenue, Suite 5
 
Oakland, CA 94610
 
Telephone: (510) 271-0826
 
Fax: (510) 271-0829
 
davidwilliams@earthlink.net
 
brianacree@earthlink.net
 

. Attorneys for Plaintiff 
MATEEL ENVIRONMENTAL JUSTICE FOUNDATION 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

MATEEL ENVIRONMENTAL JUSTICE CASE NO. 07-461728
 
FOUNDATION, 

[PROPOSED] CONSENT JUDGMENT 
Plaintiff, 

vs. 

HOME DEPOT U.S.A., INC., 

Defendant. 

CONSENT JUDGMENT
 



5

10

15

20

25

I. INTRODUCTION 

2 1.1. On or about December 11,2006, plaintiffMATEEL ENVIRONMENTAL JUSTICE
 

3 FOUNDATION ("MEJF"), provided a 60-day notice of violation ("Notice") to the California
 

4 Attorney General, the District Attorneys of every county in California, the City Attorneys of every
 

California city with a population greater than 750,000, and defendant HOME DEPOT U.S.A., INC.
 

6 ("Settling Defendant") alleging that Settling Defendant, through its sales in California ofleaded
 

7 crystal vessels, such as decanters, tumblers, wine glasses, champagne flutes, and cocktail glasses
 

8 ("Covered Products"), was in violation ofcertain provisions of the Safe Drinking Water and Toxic
 

9 Enforcement Act of 1986, Health and Safety Code § 25249.5, el seq. ("Proposition 65"), by
 

knowingly and intentionally exposing persons to chemicals, including lead, known to the State of 

I I California to cause cancer and/or birth defects or other reproductive hann, without first providing a 

12 clear and reasonable warning. 

13 1.2. On or about March 27,2007, plaintiffMEJF, acting in the public interest pursuant to 

14 Health and Safety Code § 25249.7(d) ("Plaintiff'), filed a Complaint for Civil'Penalties and 

Injunctive Relief in San Francisco County Superior Court, Case No. 461728 ("Complain!") against 

16 Settling Defendant, and other Defendants, based on the allegations contained in the Notice. 

17 1.3. For purposes of this Consent Judgment only, the parties stipulate that this Court has 

18 jurisdiction over the allegations of violations contained in the Notices and Complaint arid personal 

19 jurisdiction over Settling Defendant as to the acts alleged in the Complaint, that venue is proper in the 

County of San Francisco and that this Court has jurisdiction to enter this Consent Judgment as a full 

21 and [mal settlement and resolution of the allegations contained in the Complaint and of all claims 

22 which were or could have been raised based on the facts alleged therein or arising therefrom. 

23 104. The parties enter into this Consent Judgment pursuant to a full and final settlement of 

24 disputed claims between the parties for the purpose of avoiding prolonged litigation. This Consent 

Judgment and compliance with it shall not constitute an admission with respect to any allegation 

26 made in the Notice or the Complaint, each and every allegation of which Settling Defendant denies, 

27 nor may this Consent Judgment or compliance with it be used as an admission or evidence of any 

28 fact, wrongdoing, misconduct, culpability or liability on the part of any Settling Defendant. 

1
 
CONSENT JUDGMENT
 



5

10

15

20

25

I 2. INJUNCTIVE RELIEF-CLEAR AND REASONABLE WARNINGS 

2 2.1. Except as set forth below, within thirty (30) business days of the date notice of entry of
 

3 this Consent Judgment is filed and served upon Settling Defendant, Settling Defendant shall provide
 

4 Proposition 65 warnings for those Covered Products, and only those Covered Products, that are
 

intended for use in .storing or serving food or drink, in the manner provided for in this Paragraph 2.
 

6 At the sole option of the Settling Defendant, warnings may be provided through either: (a) product
 

7 labeling pursuant to Paragraph 2.2 or (b) point of sale warnings at any retail store as set forth in
 

8 Paragraph 2.3 and warnings for any mail order or"Internet sales as set forth in Paragraph 2.4.
 

9 2.2. Product Labeling: Settling Defendant may provide a warning affIXed to the packaging or 

labeling of, or directly to, the Covered Product. The warning shall contain the same language as that 

II appearing on Exhibit A. The warning must be affixed to the packaging, labeling, or the Covered 

12 Product in the condition the product is given to or chosen by the customer, and displayed in a size and 

13 manner that is likely to be read and understood by an ordinary individual under customary conditions 

14 of purchase. 

2.3. Point-of-Sale Warnings: Settling Defendant may provide a warning by posting signs at 

16 every retail outlet it owns or principally operates in the State of California at which Covered Products 

17 are sold. Warning signs shall be displayed in plain view, as follows: 

18 2.3.1. Department Stores or other stores with separate check-out for Covered 

19 Products. For a store selling Covered Products in a physically separate or distinct department or 

section, which contains sales registers within such department or section that are intended for 

21 purchase of items sold in that department or section, the warning may be provided, "at the sole option 

22 of each Settling Defendant, through: (a) a 4-inch by 6-inch warning sign with the language in Exhibit 

23 B (or Exhibit C if any of the identified Baccarat products are sold at such store) at, on, or adjacent to 

24 each check-out counter, sales register, cash stand, or cash wrap in that section or department, or on a 

shelf where the Covered Product is displayed; or (b) as specified in Paragraph 2.3.2. 

26 2.3.2. Large stores without a separate check-out for Covered Products. Any store 

27 that sells Covered Products and has more than 7,500 square feet of floor space and that uses one or 

28 more check-out stands for all merchandise purchased at the store, shall either: (a) post an 8-inch by 

2 
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1 lO-inch warning sign with the language in Exhibit B (or Exhibit C if any of the identified Baccarat 

2 products are sold at such store) at each location where Covered Products are displayed, in a manner 

3 such that any potential purchaser ofCover~ Products would be reasonably likely to see a warning 

4 sign, and the warning signs may be free-standing, placed on the wall, hung, or displayed in any 

manner; or (b) post a 4-inch by 6-inch warning sign with the language in Exhibit B (or Exhibit C if 

6 any of the identified Baccarat products are sold at such store) on a shelfwhere the Covered Product is 

7 displayed. 

8 2.3.3. Small stores without a separate check-out for Covered Products. Any store
 

9 that sells Covered Products and has less than 7,500 square feet of total floor space, and uses one or
 

more check-out stands for all merchandise purchased at the store, shall post signs either: (a) at, on, or 

11 adjacent to each check-out counter, sales register, cash stand, or cash wrap in the store, or on a shelf 

12 where the Covered Product is displayed, in the manner provided for in Paragraph 2.3.1, or (b) at each 

13 location where Covered Products are displayed in the manner provided for in Paragraphs 2.3.2 above. 

14 2.3.4. In lieu of the warning signs with the language in Exhibits B or C, but 

displayed in the same manner as set forth in Paragraphs 2.3.1 though 2.3.3, and at its sole option, a 

16 Settling Defendant may elect to combine any point-of-sale warning signs required pursuant to this 

17 Consent Judgment with any warnings it provides for ceramic tableware (as defined in the Consent 

18 Judgment in People v. Josiah Wedgewood & Sons, Inc., attached hereto as Exhibit D) through use of 

19 the warning signs in the form ofExhibit E or Exhibit F. If Settling Defendant elects to provide 

combined warnings through use of Exhibit E, then Settling Defendant shall place the Designated 

21 Symbol (the yellow triangle shown in Exhibit D) next to each display of Covered Product or ceramic 

22 tableware for which a warning is given. If Settling Defendant elects to provide combined warnings 

23 through use of Exhibit F, the ceramic tableware products for which the warning is given shall be 

24 identified by manufacturer and pattern in the warning sign, and Designated Symbols need not be 

displayed. If Settling Defendant elects to combine its ceramic tableware and leaded crystal warnings 

26 under this Paragraph 2.3.4, display of warnings for both cerarnic tableware and the Covered Products 

27 in the manner set forth in this Paragraph 2.3.4 shall constitute compliance with Proposition 65 for 

28 both products. 

3 
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I 2.4. Mail Order and Internet Sales. Where Covered Products are available for sale by mail 

2 order or from the Internet to residents of the State ofCalifornia, a warning shall be included, at 

3 Settling Defendant's sole option, either: (a) in the mail order catalog (if any) or on the website (if any) 

4 pursuant to Paragraphs 2.4.1 or 2.4.2; or (b) with the Covered Product when it is shipped to California 

customers pursuant to Paragraph 2.4.3-. If Settling Defendant elects to provide warnings in the mail 

6 order catalog, then such warnings (at a location designated in Paragraph 2.4.1) shall be included in the 

7 galley prints of such catalogs sent to the printer at least ten (10) business days after notice of entry of 

8 this Consent Judgment is served on Settling Defendant. Nothing in this Paragraph 2 shall require that 

9 Settling Defendant provide warnings for any Covered Product ordered from a mail order catalog 

printed prior to the date notice of entry of this Consent Judgment is served on Settling Defendant, or 

II modify any such mail order catalogs. 

12 2.4.1. Mail Order Catalog. The warning message shall be stated within the catalog, 

13 either (a) on the inside front cover of any catalog, (b) on the same page as any order form, or (c) on 

14 the same page as the price, in the same type size as the surrounding, non-heading text, with the same 

language as that appearing on Exhibit G (or Exhibit H if any of the identified Baccarat products are 

16 sold in such catalog). In lieu of the warning language in Exhibits G or H, and at its sole option, 

17 Settling Defendant may elect to combine the warning message required by this Paragraph 2.4 with 

18 any warnings it provides for ceramic tableware through use of a warning message with the text of 

19 Exhibit E or Exhibit F. If Settling Defendant elects to provide combined warnings through use of the 

text of Exhibit E, then Settling Defendant shall place the Designated Symbol (the yellow triangle 

21 shown in Exhibit D) next to each display in the catalog of Covered Product or ceramic tableware for 

22 which a warning is given. If Settling Defendant elects to provide combined warnings through use of 

23 the text of Exhibit F, the ceramic tableware products for which the warning is given shall be identified 

24 by manufacturer and pattern in the warning sign, and Designated Symbols need not be displayed. If 

Settling Defendant elects to combine its ceramic tableware and leaded crystal warnings under this 

26 Paragraph 2.4.1; display of warnings for both ceramic tableware and the Covered Products in the 

27 manner set forth in this Paragraph 2.4.1 shall constitute compliance with Proposition 65 for both 

28 products. 
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1 2.4.2. Internet Web Sites. The warning message, or a link to a page containing the 

2 warning message, shall be displayed either (a) on the same page on which a Covered Product is 

3 displayed, (b) on the same page as any order fonn for a Covered Product, (c) on the same page as the 

4 price for any Covered Product, or (d) in any manner such that is likely to be read and understood by 

an ordinary individual under customary conditions of purchase of a Covered Product, including the 

6 same language as that appearing on Exhibit G (or Exhibit H if any of the identified Baccarat products 

7 are sold on such website). If a link is used, it shall state "California residents," and shall be of a size 

8 equal to the size of other links on the page. In lieu of the warning language in Exhibits G or H, and at 

9 its sole option, Settling Defendant may elect to combine the warning inessage required by this 

Paragraph 2.4 with any warnings it provides for ceramic tableware through use ofa warning message 

11 with the text of Exhibit E or Exhibit F. If Settling Defendant elects to provide combined warnings 

12 through use of the text of Exhibit E, then Settling Defendant shall place the Designated Symbol (the 

13 yellow triangle shown in Exhibit D) next to each display on the website of Covered Product or 

14 ceramic tableware for which a warning is given. If Settling Defendant elects to provide combined 

warnings through use of the text of Exhibit F, the ceramic tableware products for which the warning 

16 is given shall be identified by manufacturer and pattern in the warning sign, and Designated Symbols 

17 need not be displayed. If Settling Defendant elects to combine its ceramic tableware and leaded 

18 crystal warnings under this Paragraph 2.4.2, display of warnings for both ceramic tableware and the 

19 Covered Products in the manner set forth in this Paragraph 2.4.2 shall constitute compliance with 

Proposition 65 for both products. 

21 2.4.3. Package Insert or Label. Alternatively, a warning may be provided with the 

22 Covered Product when it is shipped, by (a) product labeling pursuant to Paragraph 2.2 above, 

23 (b) inserting a card or slip of paper measuring at least 4" x 6" in the shipping carton, or (c) including 

24 the warning on the packing slip or customer invoice identifying the Covered Product in lettering of 

the same size as the description of the Covered Product. The warning shall include the language 

26 appearing on Exhibit A or Exhibit F, and shall infonn the consumer that he or she may return the 

27 product for a full refund within 30 days of receipt. 

5 
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I 2.5. Any changes to the language, format, size, or posting location of the warning required by 

2 this paragraph shall only be made fonowing receipt of written approval from the California Attorney 

3 General's office. 

4 2.6. The obligations of this Paragraph 2 shan not apply to any retail outlet Settling Defendant 

owns or operates in the State of California which does not offer Covered Products for sale, or to any 

6 retail store a Settling Defendant owns or operates which is not located in the State of California, or to 

7 any retailoutlet in the State of California that Settling Defendant does not own or principally operate. 

8 2.7. The warning requirements contained in this Consent Judgment shan have no effect on 

9	 Covered Products sold to or shipped by Settling Defendant to a customer outside of the State of
 

California.
 

11 3. MONETARY RELIEF 

12 3.1. Within thirty (30) days after notice of entry of this Consent Judgment is filed and served 

13 on Settling Defendant, Settling Defendant shan pay the sum of$15,000 to KPFA Radio in lieu of 

14 statutory penalties pursuant to Health & Safety Code Section 25249.7(b). This payment shan be 

mailed to the attention of William Verick, Klamath Environmental Law Center, 424 First Street, 

16 Eureka, California 95501. 

17 4. ATTORNEYS' FEES 

18 4.1. .Within thirty (30) days after notice of entry of this Consent Judgment is filed and served 

19 on Settling Defendant, Settling Defendant shan pay the sum of$35,000 to the "Klamath 

Environmental Law Center" as reimbursement for costs and attoineys fees incurred by MEJF. The 

21 attorney's fees payment shall be mailed to the attention of William Verick, Klamath Environmental 

22 Law Center, 424 First Street, Eureka, California 95501. 

23 5. ENFORCEMENT OF JUDGMENT/STIPULATED REMEDIES 

24 5. I. The terms of this Consent Judgment are enforceable by and among the parties hereto or, 

with respect to the injunctive relief provided for herein, by the California Attorney General. 

26 Enforcement of the injunctive relief provided for in Paragraph 2 shan be exclusively pursuant to the 

27 terms of this Paragraph 5. 

28 
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1 5.2. In the event that, at any time, following ninety (90) days after notice of entry of this
 

2 Consent Judgment by the Court is filed and served on Settling Defendant, MEJF and/or its attorneys,
 

3 agents, assigns, or any other person acting in the public interest under Health & Safety Code
 

4 § 25249.7(d) and/or Business & Professions Code § 17200 identifies one or more retail stores owned
 

or principally operated by Settling Defendant in the State of California, one or more catalog sales to
 

6 customers in the State of California, or one or more web site sales to customers in the State of
 

7 California (hereinafter "retail outlet") for which the warnings for Covered Products required under
 

8 Paragraph 2 are not being or were not given, MEJF or such person shall notify Settling Defendant in
 

9 writing of such alleged failure(s) to warn (the "Probationary Notice of Default"). The Probationary
 

Notice of Default shall be sent by first class mail, with proof of service, to the person(s) identified in 

11 Exhibit I to receive notices for Settling Defendant, and must be served within fifteen (15) days of the 

12 date the alleged violation(s) was or were observed. The Probationary Notice of Default shall, at a 

13 minimum, set forth the date(s) the alleged violation(s) was observed, the retail outlet(s) in question, 

14 and shall include both a description of the Covered Product(s) giving rise to the alleged violation(s) 

and a description of the alleged violation(s) with sufficient detail to allow Settling Defendant to 

16 determine the basis of the claim being asserted. The Probationary Notice of Default may also provide 

17 some other form of documentary evidence specifically in support of the allegation that the warnings 

18 required by Paragraph 2 above have not been posted or given as required herein. Such Probationary 

19 Notice of Default shall allege all violations that could have been raised with respect to each retail 

outlet in question as of the date of the Probationary Notice of Defaull. 

21 5.3. In the event Settling Defendant correcis the alleged default(s) within sixty (60) days of 

22 receiving the Probationary Notice of Default, MEJF or the notifying person shall take no further 

23 enforcement action with respect to such violation(s). In the event Settling Defendant fails to correct 

24 such alleged default(s) within sixty (60) days following the Probationary Notice of Default from 

MEJF or the notifying person, and subject to the provisions of Paragraph 5.5, Settling Defendant shall 

26 pay to MEJF or the notifying person, as a stipulated penalty for failure to remedy the alleged 

27 default(s), the amount of $500 for each retail outlet which was the subject of the Probationary Notice 

28 of Default, and where Settling Defendant failed to remedy such alleged default(s). 

7 
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1 5.4. In the event MEJF or the notifying person identifies one or more possible defaults of the
 

2 same type (but not necessarily at the same retail outlet) as that contained in a Probationary Notice of
 

3 Default previously served under Paragraph 5.2 at any retail outlet owned or principally operated by
 

4 Settling Defendant that received such Probationary Notice of Default within a six month period
 

following the tennination of a sixty (60) day period referred to in Paragraph 5.3, MEJF or the 

6 notifying person shall, within 15 days, provide Settling Defendant with a Notice of Default (which 

7 shall contain the same information required in the Probationary Notice of Default referenced in 

8 Paragraph 5.2). Subject to the provisions of Paragraph 5.6, upon receipt of such Notice of Default, 

9 Settling Defendant shall be liable for a stipulated penalty in the amount of $500 per retail outlet at 

which MEJF or the notifying person identifies the default(s) described in the previous sentence, 

II without need for any further notice or opportunity to correct being provided to Settling Defendant. 

12 5,5. Once the six month period set forth in Paragraph 5.4 expires, then the provisions of 

13 Paragraphs 5.2 and 5.3 for a Probationary Notice of Default and a 60-day opportunity to cure any 

14 alleged default(s) without payment ofa stipulated penalty again are effective until another 

Probationary Notice of Default is served and the 60-day opportunity to cure any alleged default(s) 

16 contained in such Probationary Notice of Default terminates. Upon termination of such 60-day 

17 period, then a new six month period as referenced in Paragraph 5.4 begins again. Each time the six 

18 month period referenced in Paragraph 5.4 ends, then a new period for a Probationary Notice of 

19 Default and 60-day opportunity to cure any alleged default(s) under Paragraphs 5.2 and 5.3 is 

available to Settling Defendant receiving a Notice of Default. Each time a new period for 

21 Probationary Notice of Default and 60-day opportunity to cure any default(s) ends, then a new.six 

22 month period as referenced in Paragraph 5.4 begins. This process shall repeat itself indefinitely. 

23 5.6. In the event that Settling Defendant wishes to contest the allegations contained in any 

24 Probationary Notice of Default served pursuant to Paragraph 5.2 or a Notice of Default served 

pursuant to Paragraph 5.4, it shall notify MEJF or the notifying person of such in writing within thirty 

26 (30) days of its receipt of the Notice of Default. Settling Defendant may provide any documentary 

27 evidence to MEJF or the notifying person in support of its position. In the event that, upon a good 

28 faith review of the evidence, MEJF or the notifying person agrees with Settling Defendant's position, 

8 
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1 it shall take no further action hereunder. .In the event that Settling Defendant provides documentary 

2 evidence, and MEJF or the notifying person disagrees with Settling Defendant's position, it shall,
 

3 within thirty (30) days notify Settling Defendant of such and provide Settling Defendant, in writing,
 

4 with the reasons for its disagreement. Thereafter, the parties shall meet and confer to attempt to
 

resolve their dispute on mutually acceptable terms; if no sljch resolution results, (a) MEJF may by 

6 motion or order to show cause before the Superior Court of San Francisco, seek to enforce the terms 

7 and conditions contained in this Consent Judgment, or (b) MEJF or the notifying person may initiate 

8 an enforcement action for new violations pursuant to Health & Safety Code § 25249.7(d) and/or 

9 Business and Professions Code § 17204 without regard to the stipulated penalties provided for by 

Paragraphs 5.3 or 5.4. 

11 5.7. In the event that MEJF and/or its attorneys agree to settle another actual or potential 

12 claim concerning the alleged failure of a retail outlet to provide adequate Proposition 65 warnings 

13 concerning its sale of leaded crystal products in California and the ~ount of any stipulated penalty 

14 specified for future violations is less than that specified in Paragraphs 5.3 and 5.4 above, the amounts 

specified in Paragraphs 5.3 and 5.4 above shall automatically be deemed to have been reduced to the 

16 amount of the stipulated penalty provided for in the settlement in question. 

17 6. MATTERS COVERED BY THIS CONSENT JUDGMENT 

18 6.1. As to Covered Products, this Consent Judgment is a full, final and binding resolution 

19 between the Plaintiff, acting on behalf of the public interest pursuant to Health and Safety Code § 

25249.7(d) and the general public pursuant to Business and Professions Code § 17204, on the one 

21 hand, and Settling Defendant, on the other hand, of any violation of Proposition 65 and/or the Unfair 

22 Competition Act, of all claims made or which could have been made in the Notice and/or the 

23 Complaint, and of any other statutory, regulatory or common law claim that could have been asserted 

24 against Settling Defendant and/or its affiliates, subsidiaries, divisions, successors, assigns, 

distributors, retailers, and/or customers for failure to provide clear, reasonable, and lawful warnings of 

26 exposure to lead contained in or otherwise associated with Covered Products manufactured, sold or 

27 distributed by, for, or on behalf of Settling Defendant. As to Covered Products, compliance with the 

28 telIDs of this Consent Judgment resolves any issue, now and in the future, concerning compliance by 

9
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1 Settling Defendant and/or its affiliates, subsidiaries, divisions, successors, and assigns with the 

2 requirements ofProposition 65 and the Unfair Competition Act with respect to the Covered Products. 

3 Notwithstanding any other provision of this Consent Judgment, no release is given, and no issue is . 

4 resolved, as to any retail outlet in the State of California that is not subject to the warning obligations 

of Paragraph 2 above. 

6 7. COMPREHENSIVE AND GLOBAL RELEASE 

7 7.1. As to Covered Products, MEJF, for itself and, and as to matters referenced in the 60 Day 

8 Notice Letters, acting on behalf of the public interest pursuant to Health and Safety Code § 

9 25249.7(d) and the general public pursuant to Business and Professions Code § 17204, releases and 

forever discharges any and all claims against Settling Defendant and its past, present, and future 

11 parents, subsidiaries, divisions, affiliates, successors and predecessors arising from any violation of 

12 Proposition 65 or the Business and Professions Code, or any other statUtory, common law or other 

13 claim, that was or could have been asserted against such Defendant based on the facts alleged in the 

14 Complaint, or facts similar to those alleged. 

7.2. In furtherance of the parties' intention that this Consent Judgment shall be effective as a 

16 full and fInal accord, satisfaction and release as to Settling Defendant and its past, present, and future 

17 parents, subsidiaries, divisions, affiliates, successors and predecessors of and from any and all matters 

18 released hereunder, MEJF, on its own and on behalfof the public interest pursuant to Health and 

19 Safety Code § 25249.7(d) and the general public pursuant to Business and Professions Code § 17204, 

acknowledges familiarity and understanding of California Civil Code § 1542, which provides as 

21 follows: 

22 A general release does not extend to claims which the creditor does not know or 

23 suspect to exist in his favor at the time of executing the release, which if known 

24 by him must have materially affected his settlement with the debtor. 

To the extent that Section 1542 or any similar law or statute may otherwise apply to this Consent 

26 Judgment, MEJF hereby waives and relinquishes as to all matters released hereunder all rights and 

27 benefIts it has, or may have, under Section 1542 or under the laws of any other jurisdiction to the 

28 same or similar effect. MEJF further acknowledges that, subsequent to the execution of this Consent 

10 
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1 Judgment, it may discover claims that were unsuspected at the time this Consent Judgment was 

2 executed, and which might have materially affected its decision to execute this Consent Judgment, but 

3 nevertheless MEJF releases Settling Defendant and its past, present, and future parents, subsidiaries, 

4 divisions, affiliates, successors and predecessors of any from any and all su~h claims whether known 

or unknown, suspected or unsuspected, at the time of the execution of this Consent Judgment.
 

6 Notwithstanding any other provision of this Consent Judgment, no release is given, and no issue is
 

7 resolved, as to any retail outlet in the State of California that is not subject to the warning obligations
 

8 of Paragraph 2 above.
 

9 8. APPLICATION OF JUDGMENT 

8.1. The obligations of this Consent Judgment shall apply to and be binding upon all 

11 plaintiffs acting in the public interest pursuant to Health and Safety Code § 25249.7 and/or on behalf 

12 of the general public pursuant to Business and Professions Code § 17204, and Settling Defendant, and 

13 its successors or assigns. The terms of injunctive relief contained in this Consent Judgment were 

14 submitted to and discussed with the California Attorney General's office prior to the entry of this 

Consent Judgment by the Court. 

16 9. MODIFICATION OF JUDGMENT 

17 9.1. This Consent Judgment may be modified only upon written agreement of the parties and 

18 upon entry ofa modified Consent Judgment by the Court thereon, or upon motion of any party as 

19 provided by law and upon entry ofa modified Consent Judgment by the Court. Notwithstanding any 

other provision of law, or the refusal to consent thereto by MEJF, the warning provisions of Paragraph 

21 2 may be modified upon a showing that the Attorney General's office consents in writing to such 

22 modification. Any request to the Attorney General to modify this Consent Judgment must be 

23 simultaneously served on MEJF with an opportunity for MEJF to provide its views on any proposed 

24 modification to the Attorney General and to Settling Defendant. 

10. NOTICE 

26 10.1. When any Party is entitled to receive any notice or report under this Consent Judgment, 

27 the notice or report shall be sent by U.S. mail or overnight courier service to the persons listed on 

28 Exhibit I to this Consent Judgment. 

11 
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10.2. Any Party may modify the person and address to whom notice is to be sent by sending 

2 each other Party notice in accordance with this Paragraph. 

3 II. AUTHORITY TO StIPULATE 

4 11.1. Each signatory to this Consent Judgment certifies that he or she is fully authorized by the 

·5	 party he or she represents to enter into this Consent Judgment and to execute it on behalfof the party 

6 represented and legally to bind that party. 

7 12. RETENTION OF JURISDICTION 

8 12.1. This Court shall retain jurisdiction of this matter to implement this Consent Judgment. 

9 13. ENTIRE AGREEMENT 

10 13.1. This Consent Judgment contains the sole and entire, agreement and understanding of the 

II parties with respect to the entire subject matter hereof, and any and all prior discussions, negotiations, 

12 commitments and understandings related hereto. No representations, oral or otherwise, express or 

13 implied, other than those contained herein have been made by any party hereto. No other agreements 

14 not specifically referred to herein, oral or otherwise, shall be deemed to exist or to bind any of the 

15 parties. 

16 14. GOVERNING LAW 

17 14.1. The laws of the State of California shall govern the validity, construction and 

18 performance of this Consent Judgment. 

19 15. EXECUTION IN COUNTERPARTS 

20 15.1. This Consent Judgment may be executed in counterparts andlor by facsimile, which 

21 taken together shall be deemed to constitute one original document. 

22 

23 

24 

25 

26 

27 

28 
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FROM :Car'ol and Michael FRX NO. :7076325434 Dec. 10 2007 06:25PM P2 

1 

2 16. COURT APPROYAL 

3 16.1. If the Comtdoes notllppl'Ove this CaPsentJlldgti:lent, it shall be ofno fo= or effect; and 

4 cannot be used in any proceeding for any pIltpDSe. 

5 IT IS SO STIPULATED: 

7 
~UALJDS1ICE 

8 .By~0riok 
9 

10 
for Plaintiff 
MATEBL ENVIRONMENTAL 

11 
JUSl1CE FOUNDATION 

12 DATED: 1'J...1 ~llI1- HOME DEPOT .U.S.A., INC. 
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15 APPROVED AS TO FORM 

16 DATED:,
17 

18 
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21 

22 DATED: Dc r 16,111J:f 
23 

24 

25 

26 

27 

28 

_ KLAMATIl ENVIRONMENTAL
 
LAWCENTBR
 

By:=".--::-::-...,....,. _ 
William Yerick
 
Attamcys for plaintiff
 
MATEBL ENVIRONMENTAL
 
JUSl1CE FOUNDATION
 

pILLSBURY WINTIfROP SIIA.W PITIMAN lLP 

By:.-.-:=------t& ,~ 
MiChael J. Steel
 
Attorneys fur Defendant

HOME DEPOT U.S.A., INC.
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I EXHIBIT A 

2 

3 WARNING LABEL LANGUAGE: 

4 

Consuming foods or beverages that have been kept or served in leaded crystal products 

6 exposes you to lead, a chemical known to the State ofCalifomia to cause birth defects and 

7 other reproductive harm. 
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EXHIBITB 

Proposition 65 WARNING: Consuming foods or beverages that have been kept or served in 

leaded crystal products will expose you to lead, a chemical known to the State of California 

to cause birth defects or other reproductive harm. 
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P:ROP·SS· 

Consuming foods or beverages that have been 
kept or served in leaded crystal products will 
expose you to lead, a chemical known to the· . 
State of California to cause birth defects or . 

other reproductive harm. 



PROP 65 

VVAR'N,I'
 
Consuming foods or beverages that have been kept or . 

served in leaded crystal products will expose you to lead, . 
a chemical known to the State of California to cause birth 

defects or other reproductive harm. 
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I EXIDBITC 

2
 
Proposition 65 WARNING: Consuming foods or beverages that have been kept or served in leaded 

3
 
crystal products will expose you to lead, a chemical known to the State of California to cause birth 

4
 
defects or other reproductive harm. This warning does not apply to Baccarat decanters, flacons, 

stoppered pitchers, mustard and jam pots. 
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PRop·e&
 

Consuming foods or beverages that have 
been kept or served in leaded crystal 

products will expose you to lead, a chemical 
known to the State of California to cause. . 

birth defects or other reproductive harm.*
 
*This does not apply to: Baccarat decanters, flacons, stopperedpitchers, 

mustard andjam pots. 



• • • 

Consuming foods or beverages that have been kept or 
served in leaded crystal products will expose you to lead, 
a chemical known to the State of California to cause birth 

defects or other reproductive harm.* 
"Thi~ doe~ not apply to: Baccarat decanter~,f/4cons, stopperedpitchers, mustard 
andjam pots. 
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DANIEL E. LUNGREN, Attorney GenerCll 
of the State of Ca1itornia 
RODERICII:: E. 'WALSTON 
Chief Assistant Attorney General 
THEODORA BERGER . 
Assistant Attorney Gener4l JAtl 1 ~ \993. . 
CRAIG C. THOMPSON. . 
EDWARD G. WElL MICPoAE1- K. TAMoNV•Clerk 
CLIFFORD RECHTSCHAFFEN OV CYNTHIA S. HEp.5EI;rr.

'"' ~	 Oc:~~.d'J ....at••Deputy Attorneys General
 
2101 Webster .Street
 
Oakland, CA 94612
 
Telephone: (510) 286-1364
 

.Attorneys for the People of the State of California 

CHARLOTTE t1RAH 
RAYMOND!'. LYNCH 
LANDELS, R,tPLEY , DIAMOND 
Hills Plaza 
350 Steuart Street 
San Francisco; California' 94105 
Telephone: (415) 786~5000 

DAVID A. HARTQUIST 
MARl': L. ~ AUSTRIAN . 
COLLIER, SHANNON, RILL' SCOTT 
3650 K Street, N.W. 
Washington, D.C. 20007 
Te1ephone:(202) 342-8400 

Attorneys for Certain Defendants 

. , 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
~: ",' :J 

_.COUNTY OF SAN FRANCISCO 
. :. 

. '": .. ;; .' '.~, 

PEOPLE OF THE STATE OF CALIFORNIA ex. ) No. 938430 
rel.· DANIEL E. LUNGREN,' Attorney ) 
General of the State of California, ) CONSENT JtJDGHENT AS TO 

I DEFENDANTS WEOOWOOD 
Plaintiffs, .	 ) USA, INC.~ FITZ·' 

) FLOYD, INC.~ ROYAL 
) DOULTON USA, XNC. ~ 
) NORI'l'AU COMPANY, XNC.~ 

JOSIAH WEOGWOOD (r SONS, INC • ~ et al., ) .VILLEROY (r BOCH
 
) . TABLEWARE,. LTD.';
 

Defendants. ) KXKASA~ AMERICAN.·
 
___;......	 .J.) COHMERCUW, INC. ~ 'fEIE 

PFALTZGRAFF COMPANY. 
PICKARD, INC. 
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1. Introduction 

1.1.. on November 12, 1991, the People of the State of 

CaHforni"a, ex rel. Daniel E.· Lungren, ('People') filed a 

complaint for Civil Penalties and Injunctive Relief ('Complaint') 

in San Francisco County Superior Court .Wedgwood USA, Inc., :Fitz 

'Floyd, Inc., Royal Doulton USA, Inc., Noritake Company, Iric., 

Villeroy. Boch Tableware, Ltd., Hika6a, American Commercial 

Inc., Pickard, Inc., and The Pfaltzgraff Company (.~efendants') 

are Defendants named in the Complaint. 
\

1.2. Defendants are corporations that employ more than ten 

persons and offer ceramic dishes such as plates, b9wls, and cups. 

intended for the service or storage of food ('tableware') for 

sale withIn the State of California. 

1.3. People's Complaint alleges that Defendants have sold 

tableware containing lead as a constituent.of glazes and other 

materials used in the manufacture of the tableware, that this 

lead leaches into foods stored or serVed in them, and that the 

resulting e~posures violated provisions of the Saf~ Drinking 

Water and TO~ic Enforcement Act of 1986, Health and Safety Code 

sections 25249.5 et seg. ('Proposition 65'), and Business and 

Professions Code sections 17200 at seq. ('Unfair Competition 

Act'), by knowingly and intentionally e~poBing persons to a 

chemical knoWn to the State of California to cause reproductive 

toxicity,.without first providing a clear and reasonable warning 

to such individuals. 

26- 1.<1. on N~v~r 12, 1991, the Eriviroi'Unenta1 Defense Fund 

27 and Lloyd G. Connelly ('EDr'), filed a complaint against the s~e 

2. 
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group of Defendants as named in the People's Complaint. with 

similar material allegations of fact, but alleging a cause o~ 

action only under Business and.Professions Code section 17200, 

the Unfair Cempetition Act. As stated below and evidenced by th' 

signature of EDF, this Consent Judgment will resolve the claims 

raised in.EDF's complaint. 

1.5.. For purposes of this Consent Judgment only, the 

parties stipulate that .this Court has jurisdiction over the 

allegations of violations contained in the Complaint and persona 

jurisdiction over Defendants as to the acts alleged in the 

Complaint. that venue is proper in the County of San ··Francia.co. 

and that this Court has jurisdiction to enter this Consent 

Judgment as a resolution of the· allegations. contained in the 

Complaint. 

. 1.6.. The parties enter into· this Consent Judgment pursuant 

to a full settlement of disputed claims between the parties as 

alleged in the Complaint for the purpose of avoiding prolonged 

litigation. By execution of ·this Consent Judgment. Defendants c 
- ' 

not admit any violations of ·propo~ition 65· or the Unfair 

.Competition Act and specificallY: ·deny ~h~tthey have committed 
. ";".' .... T' '. -.~,:. .. " 

any such violation or that the present warning progrlllll is legal] 

insufficient. Nothing·1Ji this· c~'"nsent JUd~ent sh~li be 

.construed as an admission by ·a~y ~fendant of any fact, issue 01 
l' ~. 

law or violation of law. nor shall compliance with the Consent 

Judgment constitute or be co'nstrued as an admission by any 

Defendant of any fact, ·lssue of law. or violation of law. 

Nothing. in this Consent Judgment shall prejudice. waive or impa: 

3. 
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1 any right, remedy or defense any Defendant may have. in any other 

2 or future legal proceedings. However, this paragraph shall not 

3 diminish or otherwise affect the obligations, responsibilities 

4 and duties of any Defendant under this Consent JUdgment. 

S 2. Injunctive Relief: Clear and Reasonable Warnings. 

6 2.1. Clear an~ reasonable warning that use of certain 

7 table~are exposes persons to a chemical kn~ to the State of 

8 California to cause birth defects or other reproductive harm 

9 shall be provided under the circUlllstances and in the. manner 

10 provided in this Consent Judgment. As of June 1,·1993 and 

11 continuing thereafter, said clear and reasonable warnings fOr all 

12· tableware. for which warnings are required by this Consent 

13 JUdgment ('Covered Tableware') shall. be provided through the use 

14 of the Designated Symbol and Identifying Signs, as described 

15 below., 
16 A. Identifying Signs and Designated Symbol 

17 1. .Identifying Signs•. Each Identifying Sign shall be 8~-

18 by 11" in size and shall· have the exact content, form., color and 

19 print style as Exhibit A. . ,'. 

20 
'. ,. 2. Designate<; Symbol. The Designated Symbol shall appear 

. . 

21 exactly as shown in Exhibit B (3/'- high) and.may appear on 

22 adhesive stickers, capable of adhering to an item of tab1e~are, a 

23 placard, and a shelf. Except as otherwise provided in this 

24 Consent JUdgment, any reproduction of the Designated Symbol must 

2S be in the sllll\e 'size and color as shown in Exhibit B. The 

26 Attorney General shall not agree to any settlement requiring the 

27 use of the Designated Sj'IlIbol in giving eo Proposition .65 warning 
" 

4.
 



fl·. ~., 

1 for exposures other than a consumer product exposure as defined 

2 under 22 CCR section 12601(b). 

3 B. Covered Tableware Displayed' in Retail Stores 

4 1. Identifying Signs shall be piaced in each California 

5 . retail establishment in which any of Defendants' Covered 

6 Tableware is sold. Where a retail establishment sells only 

7 .tab1eware that does not require a warning, it is not required to 

8 post the Identifying Sign. Identifying Signs shall not be 

9. covered or obscured, and shall' be placed .and displayed in a 

10 manner rendering them likely to be read and understood by an 

11 ordinary individual under customary conditions of purchase. _ 

12 'Specifical1y, such signs shall be placed as follows: . 

13 a. Department Stores or other stores with separate 

14 check-out for tableware department: for a store seiling 

15 tableware in a. physically separate department or section, which 

16 contains cash registers within such department or section.that 

17 are used pr~rily ~o purchase items sold in "that department or 

18 section, .signsshall be placed at each cash register ..in that 

19 .section or department, and at a minimum of two additional 
• r ." . . 

20 locatio~s where Covered Tableware is displayed withinthe-sectior. 

21 or department I 

22 b. Large stores without a separate check-out for 

23 tableware department' any store that sells tableware and has 

24 more than 7,500 square feet of floor.space and that uses one or 

25 more check-out'stands for all merchandise purchased at the store, 

26 a.single sign shall be posted at each location where Covered 

27 Tableware are displayed, plus as many additional .signs as are 
0" 

5.
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6 
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10 

11 

12 

13 

14 

lS 

16 

17 

18 

- "'19 

~ (' 
necessary to assure that any potential purchaser of tableware 

would be reasonably likely to see an Identifying Sign. 

c.· Small stores without a separate check-out for 

tableware department I any store that sells tableware and has less 

than·7,SOO square feet of total floor space, and uses one or more 

check-out stands for all merchandise purchased at the store, 

shall post signs in.the manner provided in (a) or (b) above. 

2. The Designated Symbol shall.be displayed in 

conjunction with the Covered Tableware~ in anyone or more of "the 

'following locations I 

o!i. Affixed to every placard, "tent sign," shelf. 

talker, or shelf sticker adjacent to the displayed article tha"t. 

identifies the brand name and pattern of the article displayed; 

or 

. b. Affixed to the displayed article of Covered 

Tableware on a part' of the article where the symbol will be. seen 

as the article is didplayed; or 

c. Affixed to the back of the d~splayed article of 

Covered: Tableware, but only if the back of the article contains a 

20· sticker identifying the pric~' ora sticker i4entifying the item 

21 or items available in"the tableware pattern and ii;ttng their 
" '.22 prices. 

23" c. ·CoVered Tableware for Sale in Retail Stores,· 
But Jlot DiBpla~ 

24 

2S Where Covered Tableware is .available for aale'in a retail 

26 store, but no art·icle of the same pattern is displayed in the 

27 retail store, and Instead is pictured in a catalog, brochure or 
, 

6.
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1 other graphic depiction available within the retail store, the 

.2 warning shall be provided as follows: 

3 1. Where the brochure or catalog contains the price; the 

4 following warning message shall be stated within the brochure or 

catalog, on the inside front.cover, on the same page as any orde 

6 form, or on .the same page as the price, in at least 12 point 

7 type, with the Designated Symbol'at least 3/4.inch. "Prop 65 

B WARNING. Certain patterns of tableware for sale through this 

9 catalog will expose you to lead, a chemical known to the State 0 

California to cause birth defects or other reproductive hann. 

11 Patterns identified with this symbol. [~esignated Symbol] a~e th 

12 ones for which this warning is given." The Designated Symbol 

13 also shall be provided in conjunction with any picture or 

14 depiction of 'Covered Tableware, immediately following any text 

stating the name of the pattern in the same' size as the name of 

16· the pattern. 

17 Where such Covered Tableware is depicted in.a brochur 

19 or catalog, but said brochure does not contain the price ~f the 

19 article,' the warning me"ss'';ge and Des1.gnated Syin!,ol shall be 

provided on ~nyprice li~ts intended 'for display to.the consumer 

21' The warning message specified in Paragraph i.i.c.l shall'be 

22 ·stated within the price list, either o~ the inside 'frorlt cover 0 

23 on the same page as the price, in at least 12 point type, with 

24 the Designated Symbol at least 3/4 inch. The Designated Symbol 

shall also be p~ovided on the page where both the price and 
. ~! 

26 pattern name are provided, adjacent to the name of the pattern 

27 for which a warning is given, in the same size as the name of th 
0" 

7.
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pattern. The Designated Symbol may be prj 

as used in the price list. 

D. Hail, Order Tableware 

'\Where ,Covered Tableware is available 

to residents of' the State of California, cl 

6' warning shall be provided by including a wal
 

7, mail order catalog or brochure or with thee:
 

8 it is shipped ,to California customers, as fo
 

9 1. Hail Order Catalog or Brochure,. ~ 

10'	 message shall be stated within the catll,log or Drochure, on the 

inside front cover, on the same page as any order form, or on the 

same page as the price, in at least 12 point type with the, 

Designated ,Symbol, at least 3/4 inch: "Prop 65 wARNING: Use of 

certain ceramic tableware for sale in this catalog or brochure 

will expose you to lead, a chemical known to the State ,of 

California to cause birth defects or other reproductive harm. 

Patterns identified in this catalog ~r brochure with this symbol: 

[Designated SymbOl] are the ones for which this. warning is given. 

The Designated Symbol shall also be provided on the page "here 

both the price and, pattern nl1!l'e are provided, adjacent to the 

n41lle of the pattern for which a warning is given, in the same 

size as the n41IIe of the pattern. 

2. Package Insert or La,bel. Alternatively, a warning may 

be provided with the Covered Tableware when it is shipped, by 

(a) inserting a card or slip of paper measuring at least 4" by 6" 

in the shipping carton, (b) affixing a pressure-sensitive label 

measurin9 at least standard business-card size on the face of the 

8.
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shipping carton, or (c) printing the warning on the packing slip 

or customer invoice identifying the Covered Tableware in 

lettering of the same size as the description of the Covered 

Tableware. The warning shall read as followsl'Prop 6S W~INGI 

Use of this product will expose you to lead, a chemical kno.nn to 

the state of California to cause birth defects or other 

reproductive harm. You may return this product for a full refune 

within 30 days of receipt, if you wish. You also may obtain a 

list of each pattern ofc'eramic tableWare sold by this company 

for which the same warning is given.' upon request of the perso! 

receiving that warning, the mail order house shall provide a. lis' 

of each pattern of tableware sold by that mail-order house for 

which a warnmg is required. 

E,. Restaurants and Other Food Service Establishments 

Restaurants, hotels, and other food service establishments 

shall provide clell.r and reasonable warning, whenever Covered 

Tablewarais used for service of food consumed by their 

customers, by posting ,an: 81:1· by -11· sign with theexaet content, 

form, color and print style as Exhibit c.- The sign shall be 

printed on at least 65-pound cover Btock. 

'2:2. ' No later than April '30, -~993, Defendants shall mail 

warning materilt.ls as described belowl ' 

'A. Warning Haterili.lB for Retail Stores. 

Defendants shall mail to the central purchasing office for 

all distributors and retail stores with whom they transact 

business for sale of Covered Tableware in california the 

following materials: 

9.
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. .11 

12 

13 

14 

16 

17 

18. 
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21 

22 

23 

24 

26 

27 
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1. At least five Identifying Signs, printed on 65-pound 

cover stock. 

2. At least 100 Designated. Symbols, which shall be 

provided on adhesive peel-off sheets. 

. 3. A letter explaining the warning program, providing 

posting instructions, and proViding instructions for warnings for 

products not displayed. This letter shall contain the text shown 

in Exhibit D, and shall contain·no further.information or 

··s·tatements	 without advance .written approval of the Attorney 

General. 

4. A document identifying all Covered Tableware, by .. 

.pattern, determined pursuant to the testing program established 

under Section 4, as follows: 

a. Said document need not accompany any shipment of 

the·Covered Tableware, and may be sent as a single document on 

behalf of a group of .Defendants, or individually only to those 

distribUtors or retail stores selling the Covered Tableware of an 

individual Defendant. 

b. Documents updating or. supplementing the list of. . 

Covered Tableware .shall be provided to the central· ~urchasing 

office for all distribUtors or retailers as frequently as 

necessary to advise retailers of any additional Covered Tableware 

or of any tableware pattern no longer requiring warnings. Where 

tableware that had required a warning is dete~ned to no longer 

require a warning, Defendants shall not· send any notice advising 

the central purchasing office for all distributors or retail· 

stores that the tableware no longer requires a warning until leO 

10.
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13 
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18 

19 

days after the last articles in that pattern that required a 

warning were shipped from the factory ,for potential sale in 

California. Where there is' no change in the list of Covered 

Tableware, Defendants shall advise the central purchasing officI 

for all distributors and, retail stores with whom they transact 

business for sale of Covered Tableware in California at least 

once each calendar year that the ,list remains accurate. Once a 

Defendant has advised a retailer or distributor that no warning~ 

are necessary on any of its tableware Patterns, then no further 

notices need be sent to such retailer or distributor unless 

warnings are subsaquently required on any of Defendant's 

Patterns'. 

s. Beginning with the first regularly scheduled printing 

of the brochUre, catalog or price list referred to,in Para~raph 

2.1.C after April 30, 1993, and continuing with each regularly 

scheduled brochure, catalog or price list, Defendants shal~ 

provide warnings as sPecified in either (a) the brochure or 

catalog o~(b) the price list.'" Such b~ochure,'catalog'or price 

list shall, however', be distrib~ted rio later thanSepternber 30, 

20' 1993. Arty supplemerit to thapric~'listwhichincludes a patteD 
. ::~'. . .( ". " ..." .

21' requiring a warning shall provide the Desiqr~ted Symbol adjacen~ 

22 to the name of the pattern 'as proVided i~ Paragraph 2 .1.C. 2. 

23 III 

24 III
 

2S III
 

,26 III
 

27 III
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B. Warning MAterials for !!.ail Order Houses. 

Each defendant shall mail to the central purchasing offic~" 

for each company which they know or have reason to know sells 

that Defendant's Covered Tableware to residents of California by 

mail: 

1. A letter explaining the warning program. This letter 

shall contain the text shown in Exhibit E, and shall contain no 

further information or. statements without advance written 

approval of the Attorney General. 

2. The same materials as those provided under 

Paragraph 2.2.A.4. 

C. Warning MAterials for Restaurants. 

Defendants shall mail to the central purchasing office for 

each restaurant and other food service establishment with whom 

they transact business for commercial use of Covered Tableware in 

California: 

1. Two copies of the warning s~gn set forth in Exhibit c. 
2. Lett.er(s) explaining the warning program and providing 

posting instruct~ons to the restaurant, and where necessary, the 

restaurant supplier. This letter shall contain the text shown in 
<•. 

Exhibit F, and shall contain no further information or statements 

without advanc.e written approval of the Attorney. General. 

3. A letter listing those pattern(s) of Covered Tableware 

Bold to the individual restaurant or other food service 

establishment. 

III 

III 

12.
 



D. .-QCUlIIents to Attorney Genen... 

1. An example of documents mailed no later than April 30 

1993, plus a certificate stating that such materials have been 

properly mailed, shall be mailed to the Attorney General and EDF 

within 21 days after mailing by Defendants. 

2.·An example of documents lIIailed after April 30, 1993_ 

shall be maintained by Defendants for two years after mailing, 

and shall be made available to the. Attorney General upon request 

3. Where the Attorney General obtains documents pursuant 

to this section, he sha~l make them a~ailable to EDF upon 

request • 

.2.3. Any Defendant that has complied with the terms of 

Paragraph 2.2 of this Consent Judgment shall not be·found tQ hav 

violated th~s Consent Judgment where a restaurant, retail store, 

distributor,. or any other person required· to prOVide warninqs, 

fails to prov~dethe warning required by Paragraph 2.1. 

2.4. The fact that t~BConsent Judgment authorizes use of .. 

the term "Prop 6S. in conjunction with the word "WAANING" in 

s~qns and notices prescribed in this Consent Judgment· shall not 

be construed as an. assertion or concession by any ~arty that USE 

of such term ~B either required under Proposition .65 or would 

meet Prcpos~~on 65's definition of "clear and reasonable 

warning" in llny other-context. 

1/1 
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3. In1unctive Reliefl Warning Standzu:ds 

3.1. Warnings shall be provided based on the result of the 

method of analysis for lead set forth in 'Official Methods of 

Analysis of the Association of Official Analytical Chemists,' 

15th Edition (1990), Method 973.32, 'Cadmium and Lead in 

Earthenware I Atomic Absorption Spectrophotometric Method, Final 

Action (1977), AOAC/ASTK Method' ('Lead Leaching Test')·. 

Warnings shall be. provided for all articles in any pattern for 

which the results of the Lead Leaching Test exceeds either of the 

·levels	 set forth in A and B below. A 'Pattern'· consists of any 

group of Food Contact tableware articles, typically soldan~ 

marketed under one name, which is composed of pieces of the sane 

general design and appearance, such that they are intended to be 

purchased and used together, in place settings or in table 

settings.. Food Contact tableware articles are all tableware 

articles except any of the followingl (1) those that are either 

permanently marked -Not for Food Use--article may poison food-

for decorative purposes only' (or such other language as may be 

required by FDA compliance guidelines or regulations)~ (2) those· 
.. 

for which reasonably foreseeable uses would not i~clude the 

serving or storing of food or beverages (e.g., candlesticks or 

napkin rings li (3) saltshakers and pepper shakers'or mills. For 

purposes of the Consent Judgment, flatware and hollowware are /IS 

defined in U.S. Food and Drug Administration ·Compliance Policy 

Guide 7117.07·. 

III 

III 
.' 
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A. Flatware lIarnin" Standard.' AJlY Pattern for whic,h th ." e 
Lead Leaching Test result' for the 'worst case' article of 

flatware as defined in Paragraph 4.3.A. shipped for sale in 

California, exceeds 0.226 parts per million, as determined 

pursuant to Section 4 of this Consent Judgment. 

B. Hollowware warn!.ng Standard. Any Pattern for .whs..ch 

the Lead Leaching Test result for the "worst case" article of 

hollowware as defined in Paragraph 4.3.A. shipped for sale in 

california, exceeds 0.100 parts per Jllil.1.ion, as determined 

pursuant to Section 4 of thia.Consent Judgment. 

C. 11'0 JldC1f.tiollA1 Warnings. warnings shaH not he 

provided.for artic1.es of tab1.eware due to lead exposure to 

consumers unless required or specifically authorized by this 

Consent Judgment. 

D. Detectable Amount. For. purposes of this Consent 

Judgment, the 'Detectable Amount' of· lead determined pursuant t< 

17. Title 22 California Code of Regulations section 12901 is 0.100 

1.8 parts Per mi11ion, using the Lead Leaching Test. 

19 3. 2. Cbanges to Certain Stand=ds.
 

20 A. Fo:r pu~ses of ~iB Cons,entJudgment, the wa:i:n.l~g .
 

21 .standards, , the Lead Leaching Test, and the Detectable Am()unt se~ 

·22 forth!.n Paragraph 3'.1 shall not be changed for a Period of at 

23 least 
'. 

five years from entry of this Consent Judgment, unlesB a 

24 different standard or test Dleth~' is mandated, by changes in 

25Proposition65 or its bnplEll1lenting, regulations. 

26 B. After five years frOlll entry, of this COnsent JudgDlent, 

27 the ~pplication of the eXisting statute and implementing
.' 

15. 
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regulations to the testing and use of tableware results in a 

change in the warning standardsithe Lead Leaching Test or the 

Detectable Amount, then the warning standards, the Lead Leaching 

Test, or the Detectable Amount for purposes of this Consent 

Judgment may be changed, even if not ,mandated by changes in 

Proposition 65 or its implementing regulations. ' Where the People 

believe such a change has occurred, they shall notify Defendants 

ahd provide 'a 90-day period during whlchDefendants may comment 

on the proposed change. If, after expiration of the comment 

period and consideration of any comments received, the People 

still believe that a change has occurred, they shall notify. 

12, Defendants of the change. The change shall take effect 120 days 

13 after the notice of the change is mailed, and shall not apply to 

14 any tableware manufactured before the date the change takes, 

effect. 

16 c. Any change in the' warning ,standard, the Lead Leaching 

17 Test, or the Detectable Amount mandated by changes in 

18 Proposition 65 or'its implementing regulations shall take effect 

19 as prOVided by law. 

4. Injunctive Relief: Testing Program 
.' '·:i" 

21 4.1. 
..; ,. "-.

Defendants shall engage in thefollowinq program of 

22 testing of tableware (-Testing Program-), to determtne whether 

23 warnings, are r~ired. Where a Defendant has complied with all 

24 provisions of the Testing Program, and the test results establish 

that under Paragraph 3.1 the'Patterns do' not require a warning, 

26 then no warning shall be given for those Patterns, 

27 notwithstanding any contrary test result obtained by any person 
, 

16.
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1 on any article of any of that Defendant's'tableware, regardless 

2 of the date of manufacture. 

J 4.2: As part of the Testing Program, each Defendant shall 

4 maintain the following records, or require by contract that any 

5 laboratory conducting testing shall maintain the following 

6 records and will provide them to Defendants upon request: 

7 A. Records kept in the normal course of business ~howing 

B the maintenance and calibration of equipment used to conduct the 

9 Testing Program; 

10 B. Individual test results of all tests conducted as par 

11 of the Testing Program I 

12 Provided that Defendants shall not be required to maintain the 

13 above records" for any test for more than two years after that 

14 test was conducted. 

IS 4.3. The Testing Program shall consist of conducting the 

·16 Lead Leaching Test defined 'in Paragraph 3.1, using equ.ipment and 

17 methods which establish a detection limit of 0;100 parts per 

18 million or lower for each article tested. - At least annually 

19 beginning January 1;' 1993, unless otherwise p=vided, each 

20 'Defendant shall'test "each of itsPattems currently being 

2l manufactured which may be sold in californIa in acccii:dance with 

22 the following procedures: 

23 A. Defendants shall test, at A minimum, the' 'worst case' .. 
24 article of flatware "and 'worst case' article of hollowware ~n 

25 each Pattern•. The "worst case' article in any'pattern is the 

26 article that is shipped for sale in CAlifornia at the time of 

27 testing that generates the highest lead concentration result·o! 

17.
 



1 

2 

3 

4 

5 

6. 

.7 

8 

9 

10 

11 

.12 

.13 

14 

·15 

16 

17 

18 

19 

20. 

21 

22 

23 

24 

25 

26 

27 
." 

l 
.I 

the Lead Leaching Test. Where a change in an article lowers' the 

result of the Lead Leaching Test such that it no longer is the 

highest result among all articles in the Pattern, then it is no 

longer the worst case article, and the new 'worst case' article 

must be used'for testing. If the Attorney General believes that

a Defendant has incorrectly selected the 'worst case' article in 

any pattern, as evidenced by a Lead Leaching Test result on any 

article that exceeds the Defendant's Lead Leaching. Test result 

for the 'worst case' article it has selected, then ·that Defendant 

shall submdt the basis for its determination of the 'worst case

article, including any test results, and shall test the ~rt~cle 

for which the Attorney General luis obtained a higher test resu1t .. 

Testing of every .stock keeping unit (·SKU') shall be an approved 

method of identifying the 'worst case' article. 

B. If, prior to executing the Consent Judgment, a 

Defendant has conducted tests on articles of flatware and 

hollowware other than the 'worst case· article ~d the mei!ln of 

the Lead Leaching Test Results of these articles exce~ds the 

waJ:Ping level, then the results of these tests ~y be used to 

determine whether a warning ill required, proyided that all of the 

other requirements of .Paragraph C.3 have been satillfied. 

c. Undecorated Patterns, underglaze decora~ed Patterns and 

iteJll6 with undecorated food surfaces ~y be grouped into one 

Pattern for purposes of the 'worst case· test if they use the 

same glaze and are subject to the same kiln firing process. 

Prior to grouping any patterns together under this paragraph, a 

manufacturer shall perform a one-time test satisfying the 

18.
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... -; 
provisions of paragraph 4.3 for each such Pattern to establ~sh 

that the grouping is proper. 

D•. All test articles shall be randotnly selected using ar 

generally accepted random sampling method such as International 

.Standards Organization 2859-1 (1989), or any random method 

described in Quality Control Handbook, J.M. Juran, Ed. (3d 

Edition, 1962), Chapter 24. 

E. The number of articles tested shall be sufficien"t to 

establish that, after accounting for the ·deviation among th~ . 

results of the sampled articles, there is a 95\· statistical 

confidence that the mean ~ad Leaching Tes·t result of the actual 

population from which the sample is drawn is no greater than thE 

13 .	 level for which a warning is required. This number is shown on 

Exhibit G (for flatware) and on Exhibit H (for hollowware). 

Notwithstanding the foregoing, where less. than 2,000 articles pE 

year of the Pattern are shipped for Potential sale in Californi~ 

six articles may be tested •. 

P. Alternatively, where at least 12 articles in a Patte! 

are tested, and the mesnof the Le~d Leaching Test. result of thE 

12 articles exceeds the warning,level, no further testing is 

required if a warning is given. 

C. Where at least 12 articles are tested, and ·the mean c 

the Lead Leaching Test result of the sampled articles is less 

than the level requiring a warning, but establishment of the 95' 

confidence level would require the testing of ~ore than 108 

articles (based on Exhibits G and B),:nofurther testing is 

required if a warning is given. 

19. 
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H. , If a Pattern is man~factured using glazes and 

decorating materials to which no lead has ,been intentionally 

added, no further testing and warnings shall be required for that 

Pattern, except that the manufacturer shall perform a one-time 

test satisfying the provisions of Paragraph 4.3 to confirm that 

no warning is required. Patterns may be grouped together and 

considered as one Pattern for purposes of this provision as 

provided in Paragraph 4.3.C. 

1. The lot, batch, or other group from which any articl.es 

to be tested are drawn must be representative of the entire 

pOpulation of articles of the Pattern in question manufactured in 

the calendar year or since the date of the last test. ,In order 

to accomplish this, ,a manufacturer must insure that its 

manufacturing process for a particular Pattern in the Testing 

Program did not change during'the calendar year or since the last 

test. A manUfacturing process change will be deemed to have 

occurred if there is a material change inc the glaze, print, 

decorating materials (or in the supplier of those materials), 

type of fuel used to fire the kiln, manu'facturing site- or kiln 

firing schedules, 'temperatures, cycles, settings and'PFcedures , 

or any other factor that substantially affects Lead Leaching Test 

results on manufactured articles. If there is such a change, the 

manufacturer shall retest the product in Accordance with the 

Testing Program to determine whether Warnings are required. 

4.4. Any records required to be maintained by paragraph 

4.2 shall be made available to the Attorney General for 

inspection 'within the 'State of California upon 60 days written 

20.
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notice in accordance with Section 17. Such records shall not be 

made available to the public unless required by the Californi~ 

Public Records Act or other laws, except as part of presenting 

such records to a court as part of ,any proceeding, and except 

that the Attorney General shall make such records available to 

EOF ori request, which shall maintain their confidentiality to thE 

same extent as would be required if the records remained soLely 

in the possession of the Attorney General. If a request for sucl 

records urider the California Public Records Act or other l<:lw is' 

made, the Attorney General shall respond to the request in the 

manner he deterlllines is required by law. The Attorney General 

shall .immediately notify' Defendants of the receipt of any sach 

request, and shall provide written notice 10 days prior to 

releasing any recorda pursuant to such a request. 

5.	 Penalties 

5.1. On January 15, 1993, or 21 days after entry of this' 

Consent Judgment. whichever is later, Defendants or an entity 

acti.ng on their behalf shall pay a civil penalty pursuant to 

Health 'and Safety Code section 25249.7(b) of $500,000. Payment 

shall be made by delivery'of certified funds payable to the 

Attorney General of the State of Ca1ifooliato 2101 Webster 

Street, 12th Floor, Oakland, California, 94612-3049 (Attn' Edwal 

G.	 Weil, Deputy Attorney General). 

6 • Litiaation Costs . 

6.1. On January 15, 1993, or 21 days after entry of this 

Consent Judgment, Whichever is later, Defendants or an entity 

acting on their behalf shall pay $25,000 to the Attorney Generl 

21. 
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as reimbursement for-the costs of investigating and prosecuting 

this action. Payment shall be made by delivery of certified 

funds payable to the Attorney General of the State of California 

to -2101 Webster Street; 12th Floor, Oakland, California, 946l2~ 

3049 (Attn: Edward G. Weil, Deputy Attorney General). 

7. Tableware Education and EnforceJIlent Fund 

7.1. On January 15, 1993, or 21 days after entry of this 

Consent Judgment_, whichever is later, Defendants;-O-oran entity 

acting on their behalf, shall pay $900,000 to the California 

Public Health Foundation, a-tax-exempt charitable organization 

under section 501(c)(3) of the Internal Revenue Code, -to be llsed 

by agreement with the Attorney General for the purposes set forth 

in this Consent Judgment. Payment shall be made by delivery of 

certified funds payable to the California PUblic Health 

Foundation to 2001 Addison Street, Suite 210, Berkeley, 

California, (Attn: james Simpson, General Counsel). 

7.2. Of the funds paid by Defendants pursuant to Paragraph 

7.1, $500,000 shall be deemed refundable, and shall be maintained 

by the California Public Health Foundation in an account separate 

from the other funds, -in order to a8l5~e that it is -available to 

pay any refunds required by this paragraph. In any instance in 

Which either the Attorney General or EDF obtains any recovery of 

money from any other person or entity, pursuant to a settlement 

of~alleged violation of Proposition 65 or the Unfair competition 

Act based on failure to provide clear, reasonable and lawful 

warning of exposure to lead from ceramLc tableware, Defendants 

shall thereafter receive a refund of 25\ of the amount of-the 

22. 
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1 recovery from said other person or entity, up to a maximum refun 

-2 of $500,000. This 25' shall be calculated based on the total 

3 11\0nies recovered from such person or entity, whether denominated 

4 as penalties, costs, attorney's fees, or contributions to this 0 

5 any other fund. The Attorney General shall notify Defendan~s of 

6 any such settlements, by certified mail to the Coalition fox Saf 

7 Ceramicware, at- least every 60 days. - Partial payments of any 

8 monies owed Pefendants under this paraqraph shall be ~de b~ the 

9 California Public Health Foundation 90 days after entry .of "this 

io Consent Judqment, 180 days after entry of this Consent Judgnent, 

11 - and thereafter semi-annually or until the balance of the $50~,OO 

12 is paid. -Such payments shall be made by delivery of certified 

13 funds payable -to the Coalition for Safe Ceramicware, c/o CoJ.J.iex 

14 Shannon, Rill' Scott; .3050 K Street, .H.W., Washinqton, D.C., 

15 20007 -(Attention: David A. Hartquist),which shall have the 

16 respOnsibility of-deliverinq such funds to the individual 

17 Defendants. 

18 7.3. -. '!'he Tableware Education and Enforcement Fund shaJ.J. be 

- 19· used for the foliowlnq qenerai purposes, subject to Paraqraph 

20. 7.41 

21 A. Distribution of Informational' pamphlets to the PubJ.ic. 

22 A'qeneraJ. informational Pamphlet may be prepared and distributee 

23 that describes the- problem, what· to look for, and qives directic 

24 to consumers about how to minimize exposure .to lead. 

25 ~. Distribution of more specialized information for 

26 particular qrQups. Someqroups need special information suited 

27 to their circumstances, and Materials may be prepared for them 
." 

23.
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1 and distributed in a manner calculated to reach them. Some 

2. examples are ethnic sroups, restauran~s, .schools and hospitals.
 

3
 tourists (U.S. citizens traveling abroad), health professionals 

4. (detailed information relevant to diagnosis and treatm.ent of
 

5 lead-related illnesses); ceramic hobbyists (inform4tion about tne
 

6· availability of lead-free glazes and proper· firing techniques).
 

7 . C. Television/video. Materials covering topics similar to
 

8 those addres~ed in the publications;
 

9 D. Newspaper/media ads and public .ser'i!'ice announcements.
 

10 . Aclvertisem~nts and/or public service announcements describing the 

11 problem more briefly, and advising how to obtain the avai~able 

12 publications., or explaining the designated symbol warning syste:m 

13 could be run in newspapers and· on radio. 

14 E. Toll-free information services. A central toll-free 

15 telephone number could be contained in the brochures and given in 

16 ads. Aclditional information about lead problel1ls and referrals 1:0 

17 testing labs or other lead reduction programs may be provided, . 

18 F•. Workshops and training. .Workehc;>p!!,·:llIay be provided for 
. . - .~. 

19 ceramic hobbyists, discussing· use of unleaded glazes and proper 

20 firing,. practices with ~eaded glazes. , .. 

21 G. Spanish and Asian language materials.. Development and 

22 dissemination of Spanish, Chinese and Vietnamese language 

·23 versions of these materials. .; . 

24 H. Lead testing of tableware I FundS .may be used to .test 

2S tableware in households vith cases of acute lead ·poisoning that 

26 are being investigated by the public agencies such as Department 

27 of Health Services' Childhood Lead Poisoning Prevention Program, 

24.
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and for tableware use in schools or other institutions. 

I. Education on other sources of lead exposurel Educ~tion 

about other sources of lead exposure for the limited pUrpose of 

helping to assure that any informational materials do not CIeate 

the miSleading impression that tableware is responsible for the 

bulk of human lead exposure. 

J. Further enforcement I Some portion of the funding will 

be directed toward the Attorney General's costs of investigating 

and prosecuting violations of Proposition 65 and the Unfair 

Competition Act by other tableware companies. 

K. COlllpliance Inspections: . .A portion of the fundJ.ng D1j:l.y b 

used to pay the cost of periocUc inspections of stores throuqhou 

the state and other costs of assuring that Defendants comply wit 

all terms of the judgment. 

7.4. Specific allocation of· funds toward the purposes. 

identified in Paragraph 7.3, as well as the selection of persons 

or organizations to carry out those purposes, and the approval 0 

materials to be published or distrLbuted in furtherance of those 

purposes, shall be deterlllined by agreement between the Californi 

Public Health FoUndation and" the .Att6rn~y Gen:eral.· This process 

shall include consultation with exPerts in public health and ris 

communication issues, including EDF, and a designee of the 

Coalition for Safe Cer~cware, except that EDF and the CoaLitic 

for Safe Ceramicware shall each pay their own expenses. The 

contract between the Attorney General and the California Public 

Health Foundation shall include a specific prOVision obligating 

the California Public Health Foundation to provide refunds as 

25. 



•., .~ ,.
1 provided under Paragraph 7.2, ,and the Coalition for Safe 

2 Ceram1cwli.re shall be ,included as an express third-party 

3 beneficiary of ,that provision of the contract. 

4 8. Injunctive Relief: Lead Reduction 

5 8.1. Each Defendant shall reduce lead levels in its 

6 tableware as provided in Paragraph B.2, 8.3 and 8.4, or in the 

7 alternative, shall pay civil penalties to the Attorney 'GeneraL 

8 pursuant to'proposition 65 as provided in Paragraph 8.4 and 8. S. 

9 No Defendant shall have any obli~ationto pay penalties under 

10 this paragraph for violations by any other Defendant. 

11 8.2. 'Each Defendant shall calculate and'submitto the. 

12 Attorney General and EDF Baseline Lead Levels as follows', with.in 

13 60 days after entry of this judgment: 

14 A. A -Baseline Flatware Lead Level,· shall be established 

15 as follows: 

16 (1) taking the lIlean Le,ad Leaching Test result reported 

17, under cover of Defendants' letters of ,January 27 and 

1,8 February l8and'2l, 1992, for the flatware in each 

19 Pattern that exceeds the warning standard set forth .in 

20 Paragraph 3.i,AJ 

21 (2) lIlultiplying, the lIlean Lead Leaching Test -tresult for the 

22 flatware in e~ch Pattexn by the nUlllber Qf articles of 

23 that Pattern estimated to have been sold in the State 

24 of CAlifornia in 1991~ 

25 (3) ,lIlultiplying, the product obtained in (2) by a ·usage 

26 factor,· which shall be 5 for occasional use tableware, 

27 150 for daily use tableware, and 500 for 
." 

26.
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1 

2 

3 

4 

5 

.. ,~-'. -. 
restaurant/institutional use tableware; and 

·(4) adding'the results obtained for each pattern under (3) 

and dividing by the number of articles of flatware sole 

of 'all Patterns used.in the calculation. 

B. The "Baseline .Hollowware Lead'Level" shall be 

6 established by using the s~e procedure used for the Baseline 

7 Flatware Lead Level, but using the mean Hollowware Lead Leaching 

8 Test reslilt in each Pattern, and applying the warning standard 

9 for Hollowware set forth in Paragraph 3.1.B. 

10 8.3. The "Current Flatware Lead Level" and "Current· 

11 Hollowware Lead Level" shall be established in the same mann!'!r, 

12 and using the same Patterns; as the Baseline Flatware Lead 1Jevel 

13 and Baseline Hollowware Lead Level, except thatl 

14 A. any new Pattern that has been shipped for sale in 

15 ' California that was not for sale on the date of calculation of 

16 the Baseline Level shall be included in the calculation of the 

17 Current Levell 

18 B. weighting by number of articles sold shall use sales 

19 estiJDdtes of tableware sold in California for the most recent. . .- . 

20 ,calendar year; and 
n. J \',' 

21 C. mean Lead Leaching Test results for each Pattern sball 

22 be obtained using test proc~ures in accoidance ~ith S~ction 4, 

23 except that where a cup was used to calculate the Baseline 

24 Hollowware "Lead Level, a manufacturer may opt to use a cup as th 

25 representative sample of hollowware, and that Where a salad plat 

26 was used to calculate the Baseline Flatware Lead Level, a 

27 manufacturer may opt to use a salad plate as the representative
.' 

27. 
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article of ·flatware, for'purposes of Section 8 only. 

8.4. "Target Lead Levels" are achieved whenever the Current 

Lead Level, calculated on the basis of the most recent data ' 

collected pursuant to Paragraph 8.3, on or prior to the dates 

specified below, is lower than the.Baseline Lead Level by the 

percentage specified aB followsl 

"tear 1 Year 3 Year 5
 
(2/28/94) (12(31(95\ (12(31(97\ 

" 

Flatware 15\ 30\ 50\ 

Hollowware 10\ 15\ 25\ 

8.5. Where any Defendant does ·not achieve any Target Lea.d 

Judgment fall within thill category)!. 
. . . .. 

For any company that Bold leSB than 50,000 articles of 

tableware. in 1991 allegedly exceeding the wa~ng.standard,
 
..
 

$8,333 (Fitz ~ Floyd, Inc.! Pickard, Inc.! The Pfa1tzgraff 

Company) • 

8.6. Each Defendant shall sub~': its c~iculation of Current 

.Lead Levels to the Attorney General within 120 days after the.1, 

28. 
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3 and 5 year Target dates, as followSI 

A. The submission shall include the calculations 

themselves, the mean' Lead LeAching Test results on which they ar, 

based, a description of' how' the sales estLmates are derived, and 

shall be made under penalty of perjury. 

B.' Within ,60 days of receipt of a complete submission 

containing all information to determine whether the Target Lead 

Levels have been achieved, the Attorney General shail determj,ne 

whether the Defendant has achieved the Target Lead Levels and 

shall mail notice of his determination to' the Defendant; except 

as prOVided in C, below. 

C. Where the Attorney General determines that a submission 

ianot complete or does not contain all information necessary to 

determine whether the Target Lead Levels have been achieved, he 

may direct the Defendant to provide further information within a 

specified period of no less thAn 30 days. Where the Attorney 

General requests such information, the 60-day period'under B, 

above, shall not commence until the Attorney General has receive 

the requested information. Failure to provide the requested 

'information shall constitute a failure to achieve the 'Lead " 
Reduction Targets. 

D. If the Attorney General dete~ines that the Defendant 

has failed to achieve any Target Lead Levels, he shall so notifl 

the Defendant. Within 60 days after said notice is sent, any 

such Defendant'must either deliver to the Attorney General the 

entire amount'of penalty required by Paragraph 8.5 for failure 1 

achieve the Target Lead Level in question, or,properly file a 

29.
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1 notice of motion with the Superior Court seeking A determination 

2 that the Target Lead Level has been achieved. 

3 F. DoC1llllents collected by the Attorney General under this 

4' section shall be treated in the same manner AS documents 

5 collected under Paragraph 4.4 for purposes of disclosure to EOF 

6 and to the public. 

7 G. The Attorney General shall notify the EDF of All 

8' determi.nationa under paragraph 8.6. B., C. and.O. '-Where the 

9 Attorney.General has determined that a Defendant achieved its 

10 Target Lead Levels, but EOF disagrees, EOF may properly file and 

11 notice .a motion before the Superior Court seeking a determination 

12 that the Target ·Lead Level has not been achieved, within' 60 days 

13 after the Defendant's complete subinission is made available to 

14 EDF by the Attorney General. 

15 9. Actions by Environmental Defense Fund 

16 9.1. Immediately after entry of this Consent JUdgment, EOP 

17 shall file with the court a Request for Dismissal, with' 

'18 prejudice, of Environmental Defense Fund and Lloyd G. Connelly v. 

'19 Josiah Wedgwood, Sons, Inc., .No. 938428, each party to bear its 

20 own costs. 

21 9.• 2. Thirty days after EOF gives notice that the': action. bas 

. 22 been dismissed with prejudice, together with a f·ile stamped, 

23 conformed copy of the dismiSSal document, or on January 15, 1993, 

24 whichever is later, Defendants or an entity Acting on their 

2S behAlf shall pay to £OF the sum of $575,000 payable to Rogers, 

26 Joseph, O'Donnell , Quinn as ~rustaa for the Environmental 

27 Defense Fund, Inc., and delivered to Josepn Sandoval, Jr., 
." 
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Rogers, Joseph, O'Donnell' Quinn, .311 California Street, Tenth 

Floor, 'San Francisco, CA,· 94104, as compensation for attorney's 

fees and costs 'incurred in the prosecution and investigation of 

this matter and for further enforcement of Proposition 65 by EQF 

for further educational materials by EDF, and to contribute to al 

existing Proposition 65 enforcement fund administered by' the 

Tides Foundation. 

10. Modification of Consent Judgment 

10.1. This Cons.ent Judgment may be modified upon written 

approval of the parties and upon entry of a modified Consent 

Judgment by the Court thereon, or upon motion of any party all 

provided' by law and upon entry of .4 modified Consent Judgment by 

the Court. 

11. Additional Enforcement Actions; Continuing Obligations 

11.1. By entering into this Consent Judgment, the people 

and·EDF do not waive any right to ta~e further enforcement 

actions on any violations not covered by the Consent JUdgment, a 

specifically set forth in Section 15, and the Complaint. Except 

as specifically provided herein, nothing in this Consent Judgmen.. 
shall be· construed as diminishing each Defendant's continuing 

obligation to comply with Proposition 65 or the Unfair 

Competition Act in its future activities. 

12. Enforcement of Consent Judgment 

12.1. The people may"by motion or order to show cause 

before the Superior Court of San Francisco, enforce the terms an 

conditions contained in the Consent Judgment. In any action 

brought by People to enforce the Consent Judgment, .People may 

31. 
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seek whatever fines~ costs, penalties or remedies are provided by 

law for failure to comply with the Consent· Judgmentl and where 

said violationa of this Conaent Judgment constitute subsequent 

violations of proposition 65 or other laws independent of the 

Consent Judgment andlor those alleged in the Complaint,·peopie 

and EDF are not limited to enforcement of the Consent Judgment, 

but may seek in another action whatever fines, costs, penalties 

or remedies are provided for by law.for failure to comply with 

Proposition 65 or other laws. 

12.2. Notwithstanding the provisions of paragraph 12.1, the 

People may seek fines, costs and penal~ies for the violations 

identified ·in subparagraph G below through the following 

alternative proc~ure: 

A. The proceeding shall be brought by noticed motion with 

at least 21 dayB notice in accordance with the Rules of the 

Superior Courtl 

B•. No· oral testimony or discovery shall be permittedl 

C. Documents submitted by the .People and Defendants shall 

set forth Admissible evidence, .. 

. .0. Any.violation shall be..proven by a preponderance of the 

evidencel 

E. Service of papers on the person identified in Paragraph 

17.2 ahall be aufficient aervice on the party against whom relief 

is soughtl 

F. Any recorda, data, test resulta, or. other documents 

obtained from Defendants ·may be relied upon by the People and 

considered by the Court to resolve a claimed violation without 

32.
 



5

10

15

20

25

~ ..:,... 

1. 

2 

3 

4 

6 

7 

8 

9 

'11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 
." 

further evidentiary foundation, 

G. Where the Court finds a violation it' shall order the 

Defendant to pay a liquidated penalty as followu 

(1) Where Covered Tableware is sold by a retailer withQut 

the warnings required in Paragraph 2.1 and the Defendant has' 

failed to provide warning materials to the retailer for such 

Covered.Product(s) as required by Paragraph 2.2, $100 per 

retailer per day,. 

(2) Where records sufficient to establish that a Pattern 

was properly tested under Paragraph 4.3 which were required to 1: 

retained under Paragraph 4.2 are not available, $250 for each 

Pattern, provided, however, no such penalty shall be assessed fo 

s.uch a Pattern if a penalty for that Pattern has been assessed 

under Paragraph l2.2.G.3 belOw; 

(3) Where an article of tableware was required to be teste 

as a representative sample for a Pattern, and either was not 

tested or was not tested in accordance with paragraph 4.3, $500 

for each Pattern not tested, 

, Provided, however, that the total penalty assessed"agai.nst 

'any Qefendant under this procedure shall not exceed $1·2;'500 in 

anyone calendar year. 

12.3. EDF may enforce the terms of this Consent Judgment 

throl1gh the methods provided in 12.1 and 12.2 if it first gi.ves 

the Attorney General a written notice specifying any violation 

that it alleges has occurred, with a copy to the Defendant, and 

the Attorney General has not commenced or is not diligently 

prosecuting II proceeding under either 12.1 or 12.2 within 60 da: 
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1 dter said notice was received by the Attorney General. J;f the 

2 Attorney.General commences and diligently prosecutes a proceeding 

3 within 60 days from receipt of the notice, EDF shall have no 

4 right or ability to prosecute or intervene in that proceeding, or 

5 to commence a similar proceeding. This paragraph constitutes the 

'6 exclusive basis by which EDF may enforce Parts 2, 3, and 4 of 

7 this Consent Judgment. 

8 12.4. No Defendant shall have any obligatio~to pay 

9' Penalties under this Section for violations by Any other 

10 Defendant. 

11 13. ,Application of Consent Judgment· 

12 l3.1~ The Consent Judgment shall apply to and be binding 

·13 upon the parties, their divisions, subdivisions, ,and 

14 subsidiaries, And the successors or assigns of any of th~. 

15 14. Authority to Stipulate to Consent .Judgment 

16 14.1. Each signatori to' this Consent Judgment certifies 

17 that he or she is fully authorized by the party he or she 

18 represents to ~tipulate to this'Consent Judgment and to enter 

'~9	 into and execute the Consent Judgment on behalf of the party 

20" represented and legally to bind that·party. ~'. 

21 IS • Claims Cmrered ,', 

22 15.1. This Consent Judgment is a final and binding 
.. 

23 resolution between the People, EDF and each defendant of any 

24 alleged violation of Proposition 65 ~nd of Business and 

25 Professions Code Sections 11200 et seg.; and any common law 
.. . 

26 claim, arising from failure to provide clear, reasonable, and 

27 lawful warning's of exposure to lead that passes into food or 
..	 -" 
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1 beverages served or stored in any Food Contact tableware art~cle 

2 manufactured, distributed or sold by any Defendant, whether 

3 committed by a Defendant or by any entity within its chain o:f 

4 distribution, including, 'but riot limited to, retail sellen of 

5 that tableware. As between the people, EDF, and each Defendant, 

6 compliance with paragraphs 2.2, 3 and 4 herein resolves any 

7 issue, now and in the future, concerning compliance by each 

8 Defendant with the requirements of proposition 65 and the Unfair 

9 Competition Act with respect to its tableware. 

10 16. Retention of Jurisdiction 

11 16.1. This Court shall retain jurisdiction of this mat,ter 

'12 to implement the Consent Judgment. 

13 17. Provision of Notice 

. 14 17.1. When any party is entitled to .receive any notice' 

15 under this Consent Judgment, the.notice shall be sent to the 

16 person and address set forth in this' para·gxaph. Any' ~rty may 

17 modify the person and address to whom notice is to be sent by 

18 sending each other party notice ~.certified. lIlail, re~urn receil,: 

19 requested. Said change shall take effect f~r any notice maLled 

·20 ·at least five days after the date the returrt receipt .is siqned t 

21 the party receiving the change •. 

22 17.2. Notices shall be sent to the fo1lowinqi 

23 For the Attorney.General, 

24 Edward G. Weil . 
Deputy Attorney General 

25 2101 Webster Street, 12th Floor 
Oakland, CA 94612 

26
 

27 III
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1. For Wedgwood USA, Inc. and Pickardi Inc.: 

2 David A. Hartquist
 
Mark L. Austrian
 

3
 Collier, Shannon, Rill & Scott 
3050 It Street, N.W. 

4 Suite 400 
Washington, D.C. 20007 

5 

6 For Fitz and Floyd, Inc.:. 

7 Bobby Aldridge
 
Fitz .and Floyd, Inc ...
 

B 2055-C Luna Road 
Carollton, TX 75006 

9 

10 For Royal Doulton· USA Inc.: 

11 President and C.E.O.
 
Royal Doulton USA Inc.
 

12
 700 Cottontail Lane 
Somerset, NJ 08873 

14 For Villeroy &BOch Tableware, Ltd.: 

15 Richard Mattiaccio
 
·FrancescaScorsone
 

16 Pavia & Harcourt
 
600 Madison Avenue
 

17 New York, NY. 10022
 

18· For ~kA8a 'and ~erlcan commercial Inc.: 

19 Shigeru Watanabe 
Susan, Peck . 

20 Kelley,' Drye'i r. Warren 
SlS South Flower Stree'!:" Suite 1100 

21 Los Angeles, CA 90071 

22 For Pfaltzgraff Company. 

23 Craig W. Brenner, Esq.
 
General Counsel
 

24
 The PfaltzgraffCompany 
140 East Market St. 

2S York, Pennsylvania 17401 

26 /II 

·27 III 
.' 
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For Noritake Company, Inc.i 

. Michelle Tanaka 
Tanaka. & O'Leary 
655 15th Street, N.W.· 
Suite ·800 
Washington; DC 20005 

For Environmental Defense Fund: 

David Roe 
Environmental Defense Fund 
5655 College Avenue 
Oakland, CA 94618 

18 •	 Court Approval 

18.1. If this Consent Judgment is not· approved by the 

court;	 it shall be of no force or effect. 

19. - Execution in Counterparts 

19.1. The stipulations to this Consent Judgment may be 

executed in cOUilterp~s, which taken together shall be deEU1led t
 

constitute one document.
 

IT IS SO STIPULATED:
 

Dated: Jc...... -: o -{? ,199;b DANIEL E. LUNGREN, Attorney
General of the State of 
California 

RODERICK E. WALSTON 
Chief Assistant Attorney General 

THEODORA BERGER . 
Assistant Attorney General 

CRAIG C. THOMPSON 
EDWARD G. WElL 
CLIFFORD RECHTSCHAFF~ 

Deputy Attorneys General -. 

By: -~~V~ 
EDWARD G. WElL ----, 

Deputy Attorney General 
Attorneys for People 

[SIGNATURES CONTINUED ON SUBSEQUENT PAGES] 
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1 II Dated:
 
2
 

3
 

4
 

5
 

6
 

'I
 

: II
 

9 ~ 
10 ~ 

11i
I
 

i
 
12 I
 

13
 Dated: 

, 14'! 
j 

15
 

16
 

17
 

18
 

19
 

20
 

21
 
Dated:
 

22
 

23
 

24
 

25
 

26
 

21
 

______,1992	 DAVID A. HARTQUtST 
MARK L. AUSTRIAN \ 
COLLIER, SHANNON, RILL & SCOTT 
3050 K Street, N.W. i
Suite 400 !
 
Washington, DC 20001
 

~ 
CHARLOTTE DRAM	 I
 
RAYMOND F. LYNCH i,

LANDELS RIPLEY & DIAMOND . i
 
350 Steuart Street ,
 
San Francisco, CA 94105-1250
 

i
 
By:	 !

o 

Attorneys for	 
!
! 
J 

Wedqwoo~ USA, Inc. ~ 
Fitz and Floyd, Inc. ;
 
Pickard, Inc.
 
Royal Doulton USA Inc.
 

,./..,)
--:...'....:'...:.'--:...~...:..--'-, __, 1992	 RICHARD ~TTIACCIO 

FRANCESCA SCORSONE I
 
PAVIA & HARCOURT I
600 Madison Avenue
 
New York; NY 10022 I
 

BARRY P. GOODE 
McCUTCHEON, DOYLE, BROWN & ENERSON 'I

I 

3 Embarcadero Center I
San Francisco, CA94111 
/) .. ., , 

By: J:t: d:......." I ::1' . ., £(~..rt. ....,', , I
 
1
 

______, 1992
 

i
'Attorneys,for Villeroy & Boch 
. Tableware, Ltd. 

KELLEY, DRYE, & WARREN
 
SHIGERU WATANABE
 

'SUSAN PECK
 
515 South Flower. Street
 
Suite 1100
 
Los Angeles, CA 90011
 

By: 

Attorneys for Mikasa and 
American Commercial Inc', 

[SIGNATURES CONTINUED ON SUBSEQUENT PAGES] 
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Dated: ..l'\":z~\'-1._"..,....0-=----__, 19 92 

B,y: 

D.ated: ____-'--, 1992 

By: 

Dated: •:..! __ 19 92 ~:l.:\'.l!....'1!""IL ' 

By: 

DAVID A. HARTQUIST 
MARK L. AUSTRIAN 
COLLIER, S~ON, RILL ,. SCOTT 
3050 K Street, N.W. 
Suite 400 
Washington, DC 20007 

CHARLOTTE URAM 
RAYMOND F. LYNCH 
LANDELS RIPLEY & DIAMOND 
350 Steuart Street 
San Francisco, CA 94105-1250 

Attorneys for 
Wedqwood USA, Inc. 
Fitz and Floyd, Inc. 
Pickard, Inc. 
Royal Dou1ton USA 

RICHARD MATTIACCIO 
FRANCESCA·SCORSONE 
PAVIA , HARCOURT 
600 Madison Avenue 
New York, NY 10022 

BARRY P. GOODE 
McCUTCHEON, DOYLE, 

Inc. 

BROWN' ENERSON 
3 Embarcadero·Center 
San Francisco, CA 94111 

Attorneys for Vi11eroy·' Boch 
Tableware, Ltd. 

" 

KELLEY, DRYE, ,. WARREN 
SHIGERU WATANABE 
SUSAN PECK 
515 South Flower Street 
Suite 1100 
Los Angeles, Cf' 90071 

eM - ~e.X -,
SHIGER@AH 

[SIGNATURES CONTINuED ON SUBSEQUENT PAGES] 
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2 Dated: 

3 

4 

5 By: 

6 

7
 

8 Dated:
 ------', 1992 

9 

10 
I 

11 
By:

12 

13 

14 
Dated: 

15 

16 By: 

17 

18 

19 

20 

21 

22 

IT I~S? ORDERED. 

07/% 
23 

24 
, 

25 

26 

27 

,t.	 .
I,	 

~ :-. 

PEPPER, HAMILTON &_SCHEETZ 
ANDREA S. ORDIN 
444 South Flower Street 
19th Floor i
Los Ang~l/3~CA , 90071 

!_t&.~4{~	 
!
•i 
!Attorneys for pfaltzgraff	 ;
•company i 

TANAKA, -" O'LEARY 
MICHELLE TANAKA 
655 15th Street, N.W. 
Suite 800 ' 
washington, DC 20005 

Attorneys for Noritake Company,

Inc. '
 

.-ffiO~2· FUN'· !
 
David Roe 
Attorneys for Environmental Defense 
Fund and Lloyd G. Connelly 
Plaintiffs in #938428 

-; 

JUDGE OF THE SUPERIOR COURT 
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Dated: _____, 1992	 PEPPER, HAMILTON & SCHEETZ 
ANDREA S. OROHI 
444 South Flower Street 
19th Floor 
Los Angeles, CA 90071 

By: 

Attorneys for Pfaltzgraff 
Company 

Dated: l~ZL, 1992	 TANAKA, & O'LEARY 
MICHELLE TANAKA 
655 15th Street, N.W. 
Suite 800 

. Washington, DC £0005 

By: ~~,-J 
Attorneys for Noritake Company, 

Inc, 

Dated: ______, 1992 ENVIRONl1ENTAL DEFENSE FUND 

By: 
David Roe 
Attorneys for Environmental Defense 
Fund and Lloyd G. Connelly 
Plaintiffs in 1938428 
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ARNING. . 

Use of certain tableware for sale in this store will expose you to lead, .. 
a chemical known to the State of California to cause birth defects 

or other reproductive harm. 

Patterns identified with this symbol: 

:..) 

~ I . 

r .i 

displayed on or next to the product,
 
are the ones for which this warning is given.
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PROP65· 

ARNING 
) . 

The particular pattern of dishes used here 
will expose you to lead, achemical known to . 
the State of California to cause birth defects 

or other reproductive harm. 
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EXHIBIT D--RETAILER INSTRUCTIONS 

(On letterhead with nllllle, return address and telephpne of sender") 

Re: Court-ordered Warnings fO,r CerllJllic Tableware 

Dear Retailer: 

This letter conveys important materials concerning the need 
to prOVide court-ordered warnings for certain ceramic tableware 
products that contain lead. It is very important that you read 
and follow the instructions enclosed with this' letter. 

In January, 1992, we notified you that the State of 
California had initiated legal action under california's 
·proposition 65,· alleging that the use of certain cerllJllic 
tableware products e~poses consumers to lead, a chemical known to 
the State to cause birth defects or other reproductive harm. We 
disputed these claims and believe that our products are safe. 
Nonetheless, we noted that settlement discussions were underway 
and asked you, as an interim matter, to post in-store signs 
prOViding Proposition 65 warnings for designated brands of 
ceramic t~b~e~a~e,' manufactured by members.of the Coalition for, 
Safe Ceramicware (·CSC· or ·Coalition'·). " 

The State of 'California 'and the Environmental oefense'Fund 
(a co-plaint1.ff), have nowreach~d a ~et~le~ent ~itht~~ .. 
defen~~ts, 'all'of' whom are members of the esc. 'tinder'the 
settlement' agreement" th~ manufacturers t~ do not admit any 
violat~on of Proposition 65, but a9~e~ to continue to provide 
'warnin~s Under the sta~ute. The agre~ent requires'a w:arning 
program that uses a combination of in-store "identifying signs" 

. and. a "designated symbol" to identify the specific tableware 
patterns to' which the PropoSition 65 warning applies. , (NOTE: 
This program is required instead of in-store signs, that refer 
only to general brand names.) 

.' 
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. .,	 : 
itemsl.": ..Enclosed are~Jur very important	 

., 

1.	 A list of certain brands and patterns of ceramic tableware 
that contain lead, And for which a warning under Proposition 
65 is to be provided • 

• 

2.	 Signs for posting in your store IF you currently sell any 
ceramic tableware for which a warning is required. 

3.	 Adhesive st~ckers containing a warning symbol. These are to 
be posted on or near displayed it~s of tableware ·forwhich· 
a warning is required. 

4.	 A set of instructions for properly posting the warning 
materials. 

If you do DOt post these signs and use these stick~s as 
required, you risk further legal actioD by the Att0rt!:eY General 
or others, in which B1oneta:ry penalties c~d be sought. 

Products for Which wa~ings.are.requi~ed ~y ~ sold legally 
because they comply with U.S. FDA Standards for lead release. 
They	 require a:warning because they exceed the stricter lead 

.1 .	 . . ..! 

,exposure standards of'Proposition 65. 

Hot all, suppliers Are participating in this court-ordered· 
warning' program. Suppiiers that are not· participating i~.this 

progrlllll may be pro~fding ceraD.ic tableWare· that requires . 
~. : -, ". -."	 ::. . . . . 

Proposition65 ~rnings. You should contact your suppliers to 
det;ermine if they are in compliance with Propo.s·ition 65., since 
failure to comply could sUbject you to the legal Actions referred 
to·above • 

•1 '. 

If you need additional signs or stickers, they are 'available 
FREE OF CHARGE by calling this toll-free numberl l-BDD-xxx-xxxx 

." -	 Sincerely, 
NllllIeand title 
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Retail Store Warning Instructions for CerAlllic Tableware 

Hertl' _ what you need to do to cOJ1lply with. the court-ordered 

warning progrlJJ1l1 

1. Check the list, and see if any of the ceramic'tableware 
sold in your store is listed as requiring a warning. If your 

. tableware is on the list, or if your s~ppl!.er of an~ther brllnd o.f 

cerllmic t<!lblelo'llre informs' you th<!lt. its. products reqUire <!I 

wllrning, then you. must post the enclosed signs. If your 
tableware is not on the list, and none of your suppliers inform 
you that its products require a warning, then you do not need to 
post the signs. 

2. Post the signs. If any of the tableware sold in your 
store requires II warning, then you must post these signs. Where 
you must post them depends on the type of store you operate •. 
There are three t~s: 

a.	 Department stores with a separate check-out for the 
tableware department. If you sell tableware in a 
physically separate se~tion with its own cash registers 
priMarily used for that department, you must post the 
signs at each cash regi~~ei in the tablew~re dep~rtment 
a.nd at two other consPicuuUS" plac~~' in' the tableware 

departme.nt.	 :. , .... ...... .. 
I·",' •• ~~.	 ., 

b.	 Large stores without separate check:out for tableware. 
If you ha~e mor~ than 7,SOO square .feet of fl~or space, 
pOst a 'sign conspicuously" at each,.place where ceramic 
tableware is displayed, plus any additional signs 
needed to assure th<!lt any potential purchaoerof 
tableware is likely to see one of the signs • 

.' 
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c. 'sma'll' =9S with no separate Che" '.lt f~r tableware ~ , .', 
If you ....VEl les8' tha'n 7,500 square ~eet of floor space, 
you ~y choose either (a) or (b)~ You do not need to 
do both. 

3 • Use the w"mint; 6ymbol: 

The warning signs by themselves don't tell the consumer 
which prQducts require a warning. Posting the enclosed warning 
symbol on or near the product is es~en~ial, since many other 
tableware products do not require a warning. For every pattern 
that you display, you need ,to put the stickor in Any Ori~ '(not 
!lU), of the, following places,: 

1.	 On the back of one displayed article .in each pattern, 
if the article has "the price, or has the price or a 
list of articles available .in that pattern on the backl 

,or 

2.	 On one item on display in each pattern that requires "'
warning, where it can be seen when the item is 
di&played~ or 

3.	 On a tent card, placard, tent sign, or other sign that 
has the name of the pattern and is adiacent to ~he 
dispiayed item. ' ,.	 , , 

These symbols must be posted as requii:ed; They are reqUired 
by the court order to be pOsted no later than June 1, 1993. 
Using th~ sign. by th~elvas, or giving a list of patterns that 
require a w6rniitg to customers 'who ~'.k for It,does' not comply 
with the court order. 

·' 
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Over time, different Buppliers will provide new information 
about which products require a warning-, and which' do not. Some 
suppliers will remove lead from products so that they no 'longer 
require a warning. All you receive updated 'information 'from 
suppliers, you should delete the warning symbOl or add any new 
stickers that are needed. You will not need to change your 
signs. This is intended ,to be less burdensome than requiring 
complete changes in all signs each time a single pattern changes. 

Remember, if,none of the tableware sold in your store 
requires a warning, you do not need to post I2ny of these 
materials• 

." 
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EmIBIT E. MAIL ORDER JIOUSIt INSTRUCTIONS 

-"{On letterllead with ne.me,return address and telephone of sender) 

Re. Court-ordered Warnings for Ceramic Tableware 

Dear	 Mail Order Hou~el 

This letter conveys.~portant materials concerning the. need 
to provide court-ordered warnings for certain ceramic tableware 
products offered for sale to customers in California. It is very 
import~nt that you read and follow the instructions enclosed with 
this letter. 

Enclosed are two very important items: 

1.	 A list. of certain brands and patterns of tableware that 
contain lead, and for which a warning under Proposition 65 
is to be prOVided. 

2.	 Instructions for prOViding warnings·in either your catalogs 
or brochure~ ~ a.warning accompanying your products when 
they are shipped to California customers. 

These meterials are being provided by tableware 
manuf.acturers as part of a court-approved settlement of a legal 
action brought under 'Proposition 65' by the California Attorney 
General. In thi.. legal action, tile Attorney ~neral clalms that 
certain brandE and patterns of ceramic tableware contain lead, 
which paSlles into food an~ drink kept in those i tern.....Lead is a 
chemical ltnown to the State to cause birth defects or other 
reproductive ha1."III, and the Attorney General claims that 
manufacturers and retaileri of these products are legally 
required to provide consumers with a clear and reasonable warning 
of thiS exposure to lead. 'rhe companies sued by the Attorney 
General d~spute these claims, and believe their products are· 

safe, but have agreed to take various actions to settle the case . 
. .. -
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If you do not provide these warnings as J:eqW.J:ed, you risk
 
furt.heJ: legal action by the Attorney General or .others. in Which
 
lIIonetAry penalties could be sought.
 

The tableware contained on the list may be sold to .
 
California customers legally because it complies with u.s. FDA
 
standards for lead release. They require a warning because they
 
exceed the stricter lead exposure standards of California's
 
Proposition 65.
 

Not all suppliers are participating in.this court-ordered
 
warning program. Suppliers that are not participating in this
 

.program may be providing ceramic tableware that requires 
prcposition 65 warnings. You should cont.act your supplier!; to 
determine if they are in compliance with Proposition 65, since 
failure to co~plycould ·subject you to the legal actions referred 
to above. 

NaJne and ·title 

-
EXHIBIT E: page 2 of 4 



t'f...	 f+l- . 
HAIL	 ,,«Dim TABLEWARE WARNING INSLJCTIONS .. 

Here' 6 what you need to do to comply with the court-ordered
 
warning progriuzl
 

1. Check the list. and see if any of the ceramic tableware 
·you are offering for sale in California is listed as requiring a' 
warning. If your tableware is on the list. or if your supplier 
of another brand of cer4JDic tableware informs you that its 
products require a warning. then you must prOVide warnings. If 
your tableware ia not on the· list. and none of your other 
suppliers inform you that its products reqaire a warni~9' then 

.you·· do not need to provide warnings. 

2. Provide· necessary warnings. If you need to provide 
warnings you may do so in ~ of two ways. 

a.	 Hail Order Catalog or Brochure. The following warning 
message shall Qe stated within the mail order catalog or 
brochure, on the inside front cover, on the same· page as any 
order form; or on the same page as the price, in at least 12 
point t)~ with the Designated Symbol at least 3/4 inch: 

·Prop. 6S WARNING·: Use of certain ceramic 
tablewere for sale in this catalog or 
brochure will expose you to lead, e chemical 
k~own to the State of California to cause 
birth defects or other reproductive harm. 
Patterns identified in this catalog or 

i ) 
brochure with tho following symbol· are the 
ones for which this warning is given: 
[Designated Symbol]· 

The Designated Symbol is .a yellow triangle, a copy of which 
is attac~ed. This symbol must be reproduced in the same color in 
your catalog or brochure. The. Designated Symbol should also be 

prOVided for ceramic tableware for which a warning is required. 
wherever the- pattern nee and price appear together, in the same 
size as the name of the pllttern, ~ 
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b.	 Package Insert or'LabeL Alternatively, a ,warning may be 

provided with the ceramic tableware requiring a warninq by 
(a) inserting a card or slip of paper measuring at least ," 

'by	 6" in the shipping carton, or (b) affixing a pressuia
sensitive label measuring at least standard 'business-card 
size on the shipping carton, or (C) printing the warning on 
the packing slip or customer, invoice identifying that 
ceramic tableware requiring a warning in letters of the same 
size as the description of the product. The warning shall 
read as f~llowsl "Prop 6S WARNINGI Use of this product will 
expose you to lead, a chemical known to the State of 
¢alifornia ,to' cause birth defects or other reproductive 
harm. You may return this product for a full refUnd within 
30 days of receipt,' if you wish. You may also obtain II list 
of each pattern of ceramic ,tableware sold by this,company 
for which the same,warning is given." 

Upon request, by the person receiving that warning, the _il order 
house shall provide a list of each pattern of 'ceramic tableware 
sold by you for which a warning is required. 

-' -



."

EXHIBIT P I INSTRUCTIONS TO RESTAWANTSUPPLIERS 

(on letterhead with name, return address and telephone of sender) 

Re I Court-ordered Warnings for Ceramic Tableware 

Dear Restaurant Supplier I 

"Important IIIlIterial for ,your restaurant customers concerning 
th~ need to provide court-ordered warnings for certain'ceramic 
tableware ,products that'contain lead is attached to thi~ letter. 
These materials contain a list of certain brands and patterns of 
ceramic tableware that contain lead, and for which a P~oposition 
65 warning is to beprovi4ed. You are requested to send the 
enclosed IIIlIterials to each r~staurant t~~t,uses ceramic tableware 
o thiB list. 

,These lI\ll.terialB are being provided by tableware 
_manufacturers as part of a court-approved settlement of a legal 
action brought under Proposition 65 by the ,californi.a Attorney 
General. In this lega1 action, the Attorney General claimS that 
certain brands and patterns of ceramic tableware contain lead, 
which passes into food and drink kept in those items. Lead is a 
chemical known to the State to cause birth defects or other 
reproductive harm, and the Attorney General claims that 

.manufacturers and retailers of these products are legally 
required to provide'consumers with a clear and reasonable warning 
of this exposure to lead. The companies sued by the Attorney 
General dispute 'these claims, and believe their products are 
safe. but have lIgreed to take various actions to settle the case. 

If you do not send these materials as requested. -you risk 
further legal action by the Att~rney General or others. -in which 
monetary penalties cOuld be sought. 
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" 

The tableware contained on the list may be sold and used in 
your restaura.':lt legally because they comply with U.S. FDA. 
standards for lead release. ·They require a warning because they 
exceed the stricter lead exposure standards of California's 
Proposition 65. 

If you need additional materials to send to resta.urants·, 
they are available FREE OF CHARGE by calling this toll~free 

number: 1-800-xxx~xxxx 

Not all· suppliers are participating in this court~ordered 

. warning program. Suppliers that are not participating in this 
program may be prOViding ceramic tableware that requires 
Proposition 65 warnings. You should contact your .suppliers to 
determine if they are in·compliance with Proposition 65, since 
failure to comply could subject you to the legal actions referred 
to above •. 

Sinc~rel~.. , 

Name and title 

..~ 

..,.'. 
-. 

.' -
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If you do not post this sign.as r~1red, you risk further 
. legal action by the Atto.rney Gerieral or others, in which lIlonetaI:y 
penalties could be Bought. 

The tableware contained on the list may be used in your 
restaurant legally because it complies with U.S. FDA standards 
for lead release. They require a warning because they exceed tne 
stricter lead exposure standards of'California's Proposition 65. 

If you need additional signs, they are available FREE OF
 
CHARGE by calling this toll-free numberl 1-800-xxx-xxxx'
 

Not all suppliers are participating in this court-ordered 
warning program. Suppliers that are not participating in this 
program may be providing'ceramic tableware that requires 
Proposition 65 warnings. You should contact your. suppliers to 
determine if they are in compliance with Proposition.65, since 
failure to comply could subject you to the legal actions referred 
to above. 

Sincerely, . 

Name.al\d title 

.'
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Restaurant Tabl~re Warning Instructions 

.Here'll what you need to do to cOltlply with the court-ordered
 

warning program'
 

1. Check the list, and see if any of the ce~amic tableware
 
used in your establishment is listed as requiring a warning. If
 
your tableware is on the list,· or if your supplier of another
 

. braiJd	 of cerMlic tableware informs you that its products require 
1I warning, then you must post the enclosed signs •.. If your 
tableware is not on the list, and none of' your other suppliers 
inform you that its products require a warning, then you do not 
need to post the signs. 

2. Post the sign. .If the tableware. used in your
 
establishment requires a warning,. then post this' sign where· it
 
will be 'seen by. your custODlers before they consume food, allch as
 
near the ~in entrance, or near any podium or desk where people
 
wait to be seated.
 

If you do not post the sign as required, you riRk further 
legal action by the Attorney Gent,ral or others, in which monetary 
penalties could be Bought. 

Remember, if none of the cerMl!c tableware used in your
 
restaurant reqUires 1I warning, you do not need to post any of
 
these materials.
 

-

\, 
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SAMPLING TABLE· 95% CONFIDENCE LEVEL 

UPPER LIMIT =0.226 ppm. 

SId. 
Dev. 
0.01 
0.02 
0.03 
0.C4 
0.05 

0.05 OOS 

12 12 
12 12 
12 12 
12 12 
12 12 

0.07 

12 
·12 
12 
12 
12 

0.08 

12 
12 
12 
12 
12 

0.09 

12 
12 
12 
12 
12 

0.10 

12 
12 
12 
12 
12 

0.11 

12 
12 
12 
12 
12 

0.12 

12 
12 
12 
12 
12 

Mean 
1113 

. 12 
12 
12 
12 
12 

1114 

12 
12 
12 
12 
12 

illS 

12 
12 
12 
12 
12 

0.16 

12 
12 
12 
12 
12 

0.17 0.18 

12 12 
12 12 
12 12 
12 12 
12 12 

GIS' 

12 
12 
12 
12 
12 

0.20 

12 
12 
12 
12 
12 

0,21.. 

12 
12 

, 12 
19 
29 

0.06 
0.07 
o.oa 
0.09 
0.10 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

'12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

·12 
12 
12 
12 
12 

12 
12 
12 
13 
15 

12 
13 
16 
19 
23 

17 
22 
28 
35 
42 

40 
54 
70 
sa 
10a.. 

0.11 
0.12 

. 0.13 
. 0.14 
0.15 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
13 

12 
12 
13 
15 
16 

13 
15 
17 
19 
22 

18 
21 
24 
27 
31 

28 
32 
38 
"3
49 

51 
60 
70 
al 
92 

131 
156 
183 
212 
243 

0.16 
0.17 
0.18 
0.19 
0.20 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
13 
14 

12 
13 
14 
16 
17 

14 
16 
18 
19 
21 

18 
20 
23 
25 
27 

24 
27 
30 
34 
37 

0.21 
0.22 
0.23 
0.24 
0.25 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12. 

12 
12 
12 
12 
12 

12 
12 
12 
12 
13 

12 13 
12 14 
13 15 
14· 16 
15 17 

15 
17 
18 
19 
21 

19 
20 
22 
23 
25 

23 
25 
27 
29 
32 

30 
32 
3S 
3a 
41 

40 
44 
48 
52 
56 

0.26 
0.27 
0.28 
0.29 
0.30 . 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
12 
12 

12 
12 
12 
13 
14 

12 
13 
14 
15 
16 

14 
15 
16 
17 
18 

16 19 
17 20 
18 21 
19 23 
20 . 24 

22 
24 
25 
27 
29 

27 
29 
31 
33 
35 

34 
37 
39 
42 
45 

44 
48 
51 
55 
58 

61 
65 
70 
75 
80 

35 56 105 276 
39 63 I 1~ 312 
44 70 133 349 
49 78 148 389 
54 a6 164 431 

59 94 181 475 
64 19B 521 
70 217 569 
76 124 235 620 
82 134" 255 673 

89 145276 727 
96 156 298 784 
103 168' 320 843 

" 180 343 905 
117 ·192 367 968 

=:=============================================-===~=======~ 

MINIMUM SAMPLE SIZE .. 12 

" 

EXHIBIT G
 





SAMPLING TABLE· 95% CONFIDENCE LEVEL 

UPPER LIMIT. 0.100 ppm. 

Mean 
0.01 0.02 0.03 0.04 0.05 0.06 0.07 0.08 o.OS 

Std. 
Dev. 
0.01 12 12. 12 12 12 12 12 12 12 
0.~2 12 12 12 12 12 12 12 ·12 13 
0.v3 12 12 12 12 12 12 12 
0.04 12 12 12 12 12 12 12 
0.05 12 12 12 12 12 12 12 

0.06 12 12 12 12 12 12 13 
0.07 12 12 12 12 12 12 17 
0.08 12 12 12 12 12 13 22 
0.09 12 12 12 12 12 16 .27 
0.10 12 12 12 12 .13 19 32 

0.11 12 12 12 12 16 23 39 
0.12 12 "2 12 13 18 27 46 
0.13 12 12 12 15 21 31 53 
0.14 12 12 13 17 24 36 61 
0.15 12 12 15 19 27 40 70 

0.16 12 13 17 22 30 46 79 
0.17 12 15 18 24 34 51 89 

12 27 
13 46 
19 70 

27 1 0 
36 1 
46 177 
57 224 
70 276 

84 334 
100 397 

" 466 
136 540 
156 620 . 

177 705 
200 796 

0.18 13 16 20 27 37 57 100 224 892 

~=======a=====~=============_==~=.= 

MINIMUM SAMPLE SIZE • 12 
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2 EXHIBITE 

3 

4 Proposition 65 WARNING: Consuming foods or beverages tbat have been kept or served in 

5 leaded crystal products or in certain ceramic tableware products will expose you to lead, a 

6 chemical known to tbe State of California to cause birth defects and otber reproductive 

7 hanu. 

8 

9 The products for which this warning is given are identified witb this symbol: 

10 Yellow Triangle 

II displayed on or next to tbe product. 

12 
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PROP 65
 

,

Consuming food$ or beverages that have been kept or served in leaded crystal 
, 

products or in certain ceramic tableware products will expose you to lea~, 

. a chemical known to the State of California to cause birth defects and 
other reproductive harm. 

The products for which this warning is given are identified with this symbol: 

displayed on or next to the product.
 



PROP 65
 

WARNING
 
Consuming foods or beverages that have been kept or served in leaded Cl"Y"tal
 
products or in certain ceramic tableware products will expose you to lead, a
 

chemical known to the State of California to cause birth deli:ets and
 
other reproductive harm.
 

The products for which this warning is given are identified with this symbol: 

displayed on or next to the product. 



F .
 





PROP 65
 

Consuming foods or beverages that have been kept or served
 
. in leaded crystal products will expose you
 

to lead, a chemical known to the State of California to
 
cause birth defects or other reproductive harm. [ifany. ofthe following
 
. products are sold, include: "This warning does not apply to Baccarat
 

decanters, flacons, stoppered pitchers, mustard and jam pots."}
 

Use of the following ceramic tableware products will expose you to lead, a 
chemical known to the State of California to cause birth defects or other 
reproductive harm: [List each manufacturer and pattern namefor which a 

warning is given]. 



PROP 65 

WARNING 
. . . 

Connmdng foods or beverages that have been kept or served .. 
In leaded crystal prodncts will expose yon 

to"lead, a chemiCal known to the State,ofCalifornia to 
eanse birth defects or other reprodnctlve h~ [ifarry.oj'thefollawing 
, products are sold, include: "Thfs warnlng does not apply to Baccarat 

deeanten, OaCOI1S.ltop~redpltchen, mnstardand Jam pots."] 

Use of the foRowing ceriunlc tableware prodncts will expose yon to lead, a 
chemical known to the State ofCalffornla to canse birth defec;ts or other 
reprodnctlve h~: [List each mdmifacturer andpattern namefor which a 

. '. warning is given]. . .' . 

" 

.~ "rn., """ ...i 
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Attention California residents. Proposition 65 WARNING: Consuming foods or beverages that have 6
 
been kept or served in leaded crystal products will expose you to lead, a chemical known to the State 

7
 
of California to cause birth defects or other reproductive harm. 
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Attention California residents. Proposition 65 WARNING: Consuming foods or beverages that have

4
 
been kept or selVed in leaded crystal products will expose you to lead, a chemical known to the State 

of California to cause birth defects or other reproductive harm. This warning does not apply to 
6
 

Baccarat decanters, flacons, stoppered pitchers, mustard and jam pots. 
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EXHIBIT I
 

LIST OF PARTIES/COUNSEL TO RECEIVE NOTICES 

For Defendant: Home Depot U.S.A., Inc. 

Karen B. Polyakov Esq .
 
Corporate Counsel-Western Division·
 
Homer TLC, Inc.
 
3800 West Chapman Avenue
 
Orange, CA 92868
 
Phone: (714) 940-3622
 
Fax: (714) 940-5815
 
E-mail: Karen_Polyakov@homedepot.com
 

Michael J. Steel
 
Partner
 
Pillsbury Winthrop Shaw Pittman LLP
 
50 Fremont Street
 
San Francisco, CA 94105-2228
 
Phone: (415) 983-7320
 
Fax: (415) 983-1200
 
E-mail: michael.steel@pillsburylaw.com
 

For Plaintiff Mateel Environmental Justice Foundation 

William Verick 
Klamath Environmental Law Center 
424 First Street 
Eureka, CA 95501-0404
 
Phone: (707) 268-8900
 
Fax: (707) 268-890 I
 
E-mail: wverick@igc.org 
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