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REUBEN YEROUSHALMI (State Bar No. 193981)
Yeroushalmi & Associates

3700 Wilshire Boulevard, Suite 4800

Los Angeles, California 90010

Telephone:  (213) 382-3183

Facsimile: (213) 382-3430

Counsel for Plaintiff Consumer Advocacy Group, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

CONSUMER ADVOCACY GROUP, INC., CASENo. BC-437565
Plaintiff, [PROPOSED] CONSENT JUDGMENT

{Health and Safety Code § 25249 et seq.)
V.

BONIDE PRODUCTS, INC.; et al.,

Defendant.

1. INTRODUCTION

1.1  Plaintiff: The Plaintiff is Consumer Advocacy Group, Inc. (“CAG” or
“Plaintiff”), a non-profit foundation. CAG is dedicated to, among other causes, protecting the
environment, improving human health, and supporting environmentally sound practices.

1.2  Defendant: The Defendant is Bonide Products, Inc. (“Bonide™).

1.3  The Parties: Plaintiff and Defendant are sometimes referred to herein in the
singular as a “Party” and collectively as the “Parties.”

1.4  The Action: This action (“Action™) is brought under Proposition 65, the popular

name for California’s Safe Drinking Water and Toxic Enforcement Act of 1986, Cal. Health and
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Safety Code Section 25249.5 et seq. (sometimes referred to as “the Act”). Plaintiff proceeds
under Section 25249.7(d) as a “person in the public interest.” Solely for purposes of this Consent
Judgment, the Parties stipulate that Plaintiff’s four Notices of Intent to Sue, attached collectively
at Exhibit A to this Consent Judgment (“Plaintiff’s Notices™) were served upon Defendant and
public prosecutors, including the Attorney General and all district attorneys and city attorneys
authorized to prosecute an action to enforce the Act, accompanied by certificates of merit, in
compliance with Section 25249.7(d)(1) of the Act. Plaintiff is allowed to proceed pursuant to
Section 25249.7(d)(2), because none of those public prosecutors commenced an action pursuant
to Plaintiff’s Notices.

1.5  The Complaint: On May 12, 2010, Plaintiff filed a complaint against Defendant
in the Superior Court for the City and County of Los Angeles (“Complaint”) alleging that
Defendant violated Proposition 65 by exposing individuals in California to chlorothalonil (the
“Covered Chemical”), designated under the Act as “known to the State of California to cause
cancer” within the meaning of Section 25249.8(b), without providing Proposition 65 warnings to
such individuals, as alleged to be required under Section 25249.6. According to the Complaint
and Plaintiff’s Notices, individuals in California are exposed to the Covered Chemical upon
consumption or foreseeable use of products that contain the Covered Chemical and that are
manufactured, packaged, distributed, marketed and/or sold by Defendant for use in California,
including: (a) Bonide® Fung-onil™ Multi-purpose Fungicide Concentrate (8 0z.); (b) Bonide®
Fung-onil™ Multi-purpose Fungicide Concentrate (Pint); (c¢) Bonide® Fung-onil™ Multi-
purpose Fungicide Concentrate (Quart); and (d) Bonide® Fung-onil™ Multi-purpose Fungicide
Ready-to-Use (Quart). These products are identified in Plaintiff’s Notices and the Complaint, and
such products, as identified therein, are referred to collectively herein as the “Covered Products.”

1.6  Jurisdiction: Solely for purposes of this Consent Judgment, the Parties stipulate
that the Court has personal jurisdiction over Defendant as to the acts alleged in the Action; that
venue is proper in the City and County of Los Angeles; that the claims in the Action present a live
controversy as to the application of Proposition 65 to the Covered Products and the Covered

Chemical therein; that this Court has jurisdiction to enter this Consent Judgment as a resolution of
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all claims alleged in the Action; and that the Court shall retain jurisdiction to implement the
Consent Judgment.

1.7 The Standard for Determining Whether Proposition 65 Warnings Are
Required: Section 25249.6 of Proposition 65 provides that “[n]o person in the course of
business shall knowingly and intentionally expose any individual to a chemical known to the state
to cause cancer or reproductive toxicity without first giving clear and reasonable warning to such
individual, except as provided in Section 25429.10.” Section 25249.10(c), under the heading
“Exemptions from Warning Requirement.” provides that Section 25249.6 “shall not apply” to an
“exposure for which the person responsible can show that the exposure poses no significant risk
assuming lifetime exposure at the level in question for substances known to the state to cause
cancer, and that the exposure will have no observable effect assuming exposure at one thousand
(1000) times the level in question for substances known to the state to cause reproductive toxicity,
based on evidence and standards of comparable scientific validity to the evidence and standards
which form the scientific basis for the listing of such chemical . . . . In any action brought to
enforce Section 25249.6, the burden of showing that an exposure meets the criteria of this
subdivision shall be on the defendant.” Proposition 65 thus makes it unlawful for a person
subject to the Act to expose an individual in California to a Proposition 65-listed chemical
without first providing a Proposition 65 warning unless an exemption to this requirement applies.
Where the defendant asserts an exemption because the alleged exposure is beneath the level that
would require a warning, the burden of proof is on the defendant to establish that the exemption
applies.

1.8 Settlement. Plaintiff’s Notices wers issued to Defendant on October 13, 2008,
July 1, 2009, August 13, 2009, and August 15, 2010. The Parties have engaged in informal
discovery and settlement negotiations. As a result of this exchange of information, the Parties
agree on some aspects of the allegations, but disagree as to several other aspects, and thus
disagree as to whether Defendant has violated Proposition 65. Specifically, the Parties agree that
each of the Covered Products contains the Covared Chemical. The Defendant disputes, however,

that the manufacture, packaging, distribution, marketing, sale or use of the Covered Products

I
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results in the exposure of individuals in California to the Covered Chemical in amounts, if any,
that would require a warning under Proposition 65. Plaintiff disputes Defendant’s assertions.
Therefore, in order to avoid prolonged litigation and the waste of private and judicial resources
that would arise from prosecuting, defending, and adjudicating the issues on which the Plaintiff
and Defendant disagree, the Parties heve agreed. subject to the approval of the Court, to
compromise their disputed claims and defenses, and have entered into a settlement agreement, the
terms of which are embodied in this Consent Judgment.

1.9  No Admissions: Neither the Consent Judgment nor any of its provisions shall be
construed as an admission by any Party of any fact, finding, issue of law, or violation of law,
including Proposition 65 or any other statute. regulation, or common law requirement related to
exposure to the Covered Chemical or other chemicals listed under Proposition 65 from the
Covered Products. By executing this Consent Judgment, and agreeing to provide the relief and
remedies specified herein, Defendant does not admit that this Action is not pre-empted by Federal
law, or that Defendant has committed any violatiors of Proposition 65, or any other law or legal
duty, and, further, specifically denies that it has committed any such violations. Rather,
Defendant maintains that all Covered Products distributed, merketed and/or sold by Defendant in
California have at all times been in compliance with Proposition 65. Nothing in this Consent
Judgment shall prejudice, waive, or impair anv right, remedy, or defense that Plaintiff and
Defendant may have in any other or in future iegai proceedings unrelated to these proceedings.
Defendant reserves all of its rights and defenses with regard to any claim by any person under
Proposition 65 or otherwise. Neverineless, this paragraph shall not diminish or otherwise affect
the obligations, responsibilities, waivers, releases, and/or duties provided for under this Consent
Judgment.

2. INJUNCTIVE RELIEF

2.1  In the spirit of settlement apd comypromise. and in order to promote the public

interest, Bonide agrees to provide the following warning on Covered Products it distributes in

California;
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NOTICE: This product cortains ¢ chemical known to the State
of California to cause cancer.

The warning statement abovz shall be provided on the label of the Covered Products in a
conspicuous manner, where other precautionary statements appear. The Parties acknowledge that
the signal word "NOTICE" in Proposition 65 warnings for pesticides is necessary and appropriate
because federal regulations promulgated under the Federal Insecticide, Fungicide and Rodenticide
Act (“FIFRA”), and related guidance <documents, prchibit the use of the signal word
"WARNING" except in circumstances not presented by Plaintiff's claims. Plaintiff has agreed to
the use of the "NOTICE" signal word herein solely due o the application of FIFRA in this matter.

2.2  The Parties ackncvlzdge tha” no changes o the label or labeling for any Covered
Products that are the subject of this Consent Judgment can be made except as permitted by certain
federal and California agencies in their implementation of state and federal laws, other than
Proposition 65, that regulate the manufacture, sale, labeling distribution and use of these Covered
Products. Bonide has submitted to the U.S. Environmental Protection Agency revised labels for
the Covered Products incorporating the warning statement described in Section 2.1 above, and
Bonide shall not be required to implement the warning provision of Section 2.1 until 90 days after
the last relevant regulatory agency has approved. in writing. the proposed label change.
Defendant shall not be required to re-label or recall any Covered Products in the stream of
commerce at the time this Consent Judgment is approved, and Defendant shall not be required to
change the use instructions on the label {rom those approved previously by such federal and
California agencies. Under no circumstances shall this Consent Judgment be interpreted to
require Defendant to make any other applications o seeure any other approvals from federal or
state agencies regarding the labeling (including snecifically the use instructions or warnings
thereon) for the Covered Products, en zny other ssoect of their manufacture, distribution, sale or
use or to distribute any Covered Product in viclation of federal and California labeling
requirements as such labeling requiremants are internreied by the applicable federal or California

agency.
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3. MONETARY PAYMENTS

3.1  In settlement of Plainiff’s claims agziast it, Bonide shall pay a total of $72,000 to
Plaintiff, as described in paragraphs 3.2 end 2.3 belovr,

3.2  Payment In Lieu of Civii Penalties: Within fifteen (15) days after the Court’s
approval of this Consent Judgment, Bonide shall pzy $8.007 in the form of a check made payable
to Consumer Advocacy Groun, Inc. CAG will use vhe navment for such projects and purposes
related to environmental protection, worker healt: 2nd safety, or reduction of human exposure to
hazardous substances (including adriiaistrative end litigation costs arising from such projects), as
CAG may choose. The check shell ke delivered to: Reuben Yeroushalmi, Yeroushalmi &
Associates, 9100 Wilshire Boulevard, Svite 610k, Reverlv Hillg, California 90212.

3.3 Reimbursement of Attorneys Fees and Costs: Within fifteen (15) days after the
Court approves this Consent Judgment. Bonide skall pay $64,000 in the form of a check made
payable to “YEROUSHALMI & ASSCCIATES” as reimbursement for the investigation fees and
costs, testing costs, expert witness fees, attorneys fees, ard other litigation costs and expenses.
The check shall be delivered by overnight delivery to- Reuben Yeroushalmi, Yeroushalmi &
Associates, 9100 Wilshire Boulevard. Suite 610E, Beverly Hills, California 90212.

4. WAIVER AND RELEASE OF A1) CLAIMS

4.1  Waiver And Release of Claims Against Defendant: As to those matters raised
in this Action, the Complaint, and/or in Plaintiif’s Notices {whether as to Covered Products or as
to the Covered Chemical, and without regard o any potential disputes about the adequacy of such
Notices), and any releted acticrs, Plainiiif. on behalf of the general public, hereby releases
Defendant and waives any claims against Defendant for ininnctive relief or damages, penalties,
fines, sanctions, mitigation, fees (includivg fees o uttorneys, exparts. and others), costs, expenses
or any other sum incurred or claimed, for erv ¢lairis under Proposition 65 or any related actions

arising from the sale, distributior or nsz o Canfornis of any Covered Products, including all

claims that may arise from the acts alleged mn the “i2{nnff s Notices or the Complaint.

42  Defendant’s Waiver Apd Melease OFf Plaintiff  Defendant hereby releases

D‘g&‘

Plaintiff from and waive anv claims agzivisy

it for injunctive relief or damages, penalties,
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fines, sanctions, mitigation, fees (includ

wes of atorneys, experts, and others), costs,
expenses, or any other sum incurred or claimec or which could nave been claimed for matters
related to the Action.

4.3 Matters Covered &y

sent dudpinent/ Release of Future Claims: This

Consent Judgment is a full, final, w6 biv -5 resrliiion between the Plaintiff, acting on behalf of

itself and on behalf of the genera! wiblic in (he sest pursuent to Health and Safety Code
Section 25249.7(d), and Defendart, as to ail clairs arisirg from Defendant’s alleged failure to
provide clear, reasonable, and lawd' wamniros of =wposwe to the Covered Chemical.
Compliance with the terms of this Cersent Fud et resolves any issue, now and in the future,
concerning compliance by Defendznt with exiztirg requirements of Proposition 65 to provide
clear and reasonable warning about exposure 1o the Covered Chemical in the Covered Products.
4.4. Waiver Of Civil Code Section 1542; Thic Consent Judgment is intended as a full
settlement and compromise of all clzims arising ot of or relating to Plaintiff’s Notices and/or the
Action regarding the Covered Procducts No ciaim is reserved as between the Parties hereto, and
Plaintiff expressly waives any and eli rights which it may have under the provisions of
Section 1542 of the Civil Code of the Siate of Cslifornia. which provides:
EE NOT EXTEND TO CLAIMS
NOTRNOW DR SUSFECT TO
_""THJE OF EXECUTING THE

. i 7 HIMD MUST HAVE
HIS SETTLEMENT WIiTH THE

“A GENERAL RELEASE T‘)”
WHICH THE CRE TR
EXIST IN HIS FAVOR
RELEASE, WHICH IfF
MATERIALLY AFFE
DEBTOR.”

4.5.  For purposes of ihis entire paragrap: <, tue wrms “Plawtiff” and “Defendant”
defined as follows. The term “Plami ! i=opndes the Pizinidfl a3 aefineq at paragraph 1.1 above,
and also includes its members, supsidieriss, seocessors, and assigns and its directors, officers,

agents, attorneys, representatives, and empioyess. The terrs “Defendant” includes the Defendant,

as that term is defined in pareziph .0 sbcver s corperaie affflizres (including any and all
corporate parents and subsidizrics ho ciecpows Cfflcers, agents. sticrneys, representatives,

employees, licensors, licensees, piciecssao s, o0 v coesnsrs of eny o7 ihem, and the downstream
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customers of each of them (including distributors are retallers) of the Covered Products and the

predecessors, successors and assigo: o any olins g

S. MODIFICATION OF ConNgz v Jing 1oy
This Consent Judgment mayv be modified from time {c time on any basis by express

written agreement of the Parties, with the arnraval of the Court, or bv an order of this Court in

accordance with law.
S§.1  This paragraph shaii not azpiy o the monetary relief sections of this Consent
Judgment.

5.2  The Attorney Generz: shall be served with notice of any proposed modification to

this Consent Judgment at least fifteen (15} davs ir advance of its consideration by the Court.

6. ENFORCEMENT OF CONSENT JUDGMENT

6.1  The Parties may, by mioticn or other aprlicarion before this Court, and upon notice
having been given to all Parties in accovdance with paragraph 10 below, unless waived, enforce
the terms and conditions of this Conseni Judgment and seek whatever fines, costs, penalties, or
remedies are provided by law. The prevailing party on any such motion or application shall be

entitled to recover reasonable atiorngeys’ fees and cosis.

6.2  The Parties may st

o the terms ang conditions of this Consent Judgment

pursuant to paragraph 6.1 enly atfier the comrala party has fivst given thirty (30) days notice

to the Party allegedly failing to scvpy wih the terms and conditions of the Consent Judgment
and has attempted, in an open and cood ©5h manter, w0 resolve such Party’s alleged failure to

comply.

7. GOVERNING LAW

7.1  The terms of this Consent Fudomen: <hall be governad by, and construed in

TN YA
.

accordance with, the laws of the Stase of Californua.
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7.2 The Parties have pariicivetcd iomily ir the preparation of this Consent Judgment

and this Consent Judgment is the 2500t o e [oint el

: of the Parrizs. This Consent Judgment

was subject to revision and modificztic: by the Partes

216 has been accepted and approved as to
its final form by all Parties and their counsel. Accordingly, anyv uncertainty or ambiguity existing

in this Consent Judgment shall ret be ‘nternreted agninet anv Partv as 2 result of the manner in

which this Consent Judgment wag ¢ o this Congent Judgment agrees that any

statute or rule of construction providing the” arthiz ities are to he resclved against the drafting

party should not be employed in the inereress

o this Consent Judgment and, in this regard,

the Parties hereby waive the applications of Caiiferiua Civii Code Section 1654.
8. ENTIRE AGREEMENT

This Consent Judgment constitvtes the sole and entire agreement and understanding
between the Parties with respsct ‘¢ the subiect matter herecf, and any prior discussions,
negotiations, commitments, or understandings related thereto, if any, are hereby merged herein
and therein. There are no warraniies, represzitations, or other agreements between the Parties,
except as expressly set forth herein  No reoresentetions, oral or otherwise, exoress or implied,
other than those specifically referred to herein, shail he deemed to exist or bind any of the Parties
hereto. No supplementation, modi‘ication, waiver, or teitaination ot mis Consent Judgment shall

he binding unless executed in writ 0 be bound thereby. No waiver of any of the

provisions of this Consent Judgreent chail be deemed or shali constitute a waiver of any of the

other provisions herect, whether or rot sivuilar, sior shall such walver constitute a continuing

waiver.

9. NOTICES
All notices or correspondence & ve given =urscant to this Consent Judgment shall be in

writing and shall be perscnally detiv

i.class. registered, certified mail, overnight

courier, and/or via facsimile f: rresentetion of facsimile transmlssmn

confirmation) addressed to the Partics as follewe

ARdat ﬂjO:LD CONSENT JUDGMENT
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For Plaintiff: stcintes
a re’xz shalmi
i, Suite H10E
For Defendant: & A ef"”;d;s’e LLP

The contacts and/or addresses avove mev e smended by 2iving notice to all Parties to this

Consent Judgment.

10. COURT APPROVAL

The Court shal! either approve o

ve o) this Consent Judgment in its entirety,
without alteration, deletion or amendment, uniess otherwise so stipulated by the Parties and their
counsel. If the Court approves of thisx Consant Jadgment, then the terms of this Consent
Judgment are incorporated into ¢he ferme o the oLt s Deder

Plaintiff will prepare and file a mouen 10 approve this Consent Judgment in full, and shall
take all reasonable measures to ensure that it is enterad without delay. In the event that the Court
declines to approve and order eniry ot the Consent judgment without any change whatsoever, this
Consent Judgment shall become rioii 2o o d oo the election of cither Party and upon written
notice to all of the Parties to the Aciioa jsuans 1o the notice provisions herein (unless the Parties
stipulate otherwise, in writing).

If the Court enters this Cousain Juagmont, Dannft shall, within ten (10) working days

thereafter, electronically provide or wherwise sovve s cony of it and the report required pursuant

)

to 11 Cal. Code Regs. § 3004 to/or: e e fenie dttamey General’s Office.

11. AUTHORIZATION

The undersigned are authnrized ‘o nt Judgment on behalf of their

7!)
<D

respective Parties and have read. undesziond, and & in all of the terms and conditions of this

Consent Judgment.
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12.  COUNTERPARTS/FACSIMILE SIGHING

This Consent Judgment may be excenies in one o mere connarparts, each of which shall
be deemed an original, and all of v o vwisn caker (opether, shall constitute one and the same
document. All signatures nead not aopear on (e some pege of the document and signatures of

the Parties transmitted by facsimile shal! be deemed hinding.

IT IS SO STIPULATED:

Dated: __} / 1 / H CONSUMER ADVOCACY GROUP, INC.

(Signature)

-——/i/ (CHEC SHrecens

{(NMame)

Eceevtie @ Ré&eToR

(Titie)

Dated: BONIDE PRODUTTS, INC.

ame)

{Titie)

R0OF(O3ED] CONSENT JUDGMENT
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APPROVED AS TO FORM:

Dated:

Dated;

IT IS SO ORDERED:

In accordance with the stipuiation of

incorporates the terms of the Consent Judgment ir o

of this Consent Judgment, this Covirr retz:

Dated:

SF:27438676.1

REUBEN YEROUSHALMI

JUSHALMI AND ASSOCIATES
EL FOR PLAINTIFF CONSUMER
ADVGCACY GROUP, INC.

5 parisdict

[
[N

ANNGRIMALDI
Niva LONG & ALDRIDGE
DLORSEL AR BETENDANT BONIDE
FrOonuCEs, LN,

Flatniift and Defendant, the Court hereby

ihls UTraer

{7z sarty violates ke provisions

cover this matter,

JLDGE OF Thy SUPERIOR COURT

SF:27445338.1
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APPROVED AS TO FORM:

S

Dated: _| / [ '—// [1 N
REUBEN YEROUSHALMI \

YERQUSHALMI AND ASSOCIATES
COUNSEL 7OR PLAINTIFF CONSUMER
ADVOUACY GROUP, InC.

Dated: _ |2~ 2~ |0 %{M‘ \} 05 T2\ _ Lo

ANN CRIMALDI  °

AFCKENNA LONG & ALDRIDGE
CoUn enp DEFENDANT BONIDE

Boewrag vy ¥
Paomuors, NG,

1T IS SO ORDEREI:
In accordance with the stipulation of Plaintiff and Defendent, the Court hereby
incorporates the terms of the Consent Judgment irio ims Urder. 1 a varty violates the provisions

of this Consent Judgment, this Court retains jurisdiclion over this master.

Dated:

Junge OF Taz SurerioR COURT

SF:27438676.1
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4 1 | 12.  COUNTERPARTS/FACSIMILE SIGNING
2 This Consent Judgment may be executed in one or more counterparts, each of which shall
3 | be deemed an original, and all of which, when taken together, shall constitute one and the same
4 | document. All signatures need not appear on the same page of the document and signatures of
S | the Parties transmitted by facsimile shall be deemed binding,
6
7
8
9 | ITIS SO STIPULATED:
10
11 | Dated: CONSUMER ADVOCACY GROUP, INC.
12
13 (Signature)
14
15 (Name)
16
17 {Tizl e)
18
19 | Dated: /a?, /?7 { / A0/0 BONIDE B ODUC’EG INC.
20
21
22
23
24 ':? 0 i
3 s
26
27
28
e
0 (SED] CONSENT JUDGMENT
SF:27445338.1




