SETTLEMENT AGREEMENT

1. INTRODUCTION

1.1 As You Sow and U.S. Toy Company

This Settlement Agreement is entered into by and between fAs You Sow (hereinafter
"AYS™) and U.S. Toy Company, Inc. (including d/b/a Constructiv; Playthings), (hereinafter "US
TOY™), with AYS and US TOY collectively referred to as the "Parties." AYS is a California
non-profit organization that seeks, among other goals, to promote awareness of exposures to
toxic chemicals and improve human health by reducing or eliminating hazardous substances
contained in consumer products. US TOY employs ten or more persons and is a person in the
course of doing business for purposes of Proposition 65 (California Health & Safety Code
§§25249.5 et seq., hereinafter, "Proposition 65").

1.2 General Allegations

AYS has generally alleged that a customer of US TOY, Century Novelty Company,
Incorporated (“Century Novelty™), sold in the State of California pirate eye patches containing
di(2ethylhexyl)phthalate (“DEHP”) without Proposition 65 warnings and has since determined
that the pirate eye patches in question were manufactured for and distributed by US TOY.
DEHP and other phthalates, including butyl benzyl phthalate (“BBP”) and Di-n-butyl phthalate
(“DBP”), are listed pursuant to Proposition 65 as chemicals known to the State of California to
cause birth defects and other reproductive harm. DEHP, BBP, and DBP are collectively referred

to herein as “Listed Chemicals.”
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1.3 Product Description

The products that are covered by this Settlement Agreement are defined, as follows: (1)
as to Century Novelty, pirate eye patches sold to it by US TOY, which contain one or more of the
Listed Chemicals, and 2) as to US TQY, all products listed on Exhibit A which contain one or
more of the Listed Chemicals and are otherwise not Phthalate Free as that term is defined in
Section 2.1 below. All of the latter items shall be referred to herein as the "Products."

1.4  Notice of Violation

On or about November 12, 2008, AYS served Century Novelty and various public
enforcement agencies with a document entitled "60-Day Notice of Violation" (the "Notice")
which provided Century.Novelty and such public enforcers with notice that alleged that Century
Novelty was in violation of California Health & Safety Code §25249.6 for failing to warn
consumers and customers that the pirate eye patches it sold in California exposed users to DEHP.
No public enforcer has diligently prosecuted the allegations set forth in the Notice.

1.5 No Admission

Nothing in this Settlement Agreement shall be construed as an admission by US TOY or
Century Novelty of any allegation, fact, finding, issue of law, or violation of law; nor shall |
compliance with this Settlement Agreement constitute or be construed as an admission by US
TOY or Century Novelty of any allegation, fact, finding, conclusion, issue of law or violation of
law. However, this Section shall not diminish or otherwise affect the obligations, responsibilities

and duties of US TOY under this Settlement Agreement.
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1.6  Effective Date
For purposes of this Settlement Agreement, the term "Effective Date" shall mean the date

this Settlement Agreement is fully executed.

2, INJUNCTIVE RELIEF: WARNINGS AND REFORMULATION

21 Re ation Commitment

Prior to the Effective Date, US TOY shall ensure that any remaining inventory of pirate
eye patches it previously supplied to Century Novelty have been destroyed or otherwise rendered
incapable of being offered for sale in California. As of the Effective Date, US TOY shall also
only distribute Products for sale in California that are Phthalate Free. For purposes of this
Settlement Agreement, "Phthalate Free" shall mean a Product contains less than or equal to 1,000
parts per million ("ppm") of each of the Listed Chemicals, when analyzed pursuant to
Environmental Protection Agency (“EPA"‘) testing methodologies 3580A and 8270C.

2.2 Product Warnings

US TOY represents and warrants that, in the fall of 2008, it sent letters to all of its
customers known to it to do business in California, advising them that: 1) the Products did not
contain warnings necessary to continue to be offered for sale in California, 2) should not be sold
in California unless they were retrofitted with required warning stickers, and 3) should otherwise
be withdrawn from the California market. In the fall of 2008, US TOY also entered into a
settlement agreement with another enforcer of Proposition 65 committing that a subset of the
Products (inflatable vinyl children’s' toys and/or children’s' products) would be reformulated to be

Phthalate Free by December 31, 2008 and that specified Proposition 65 warnings would be
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provided in conjunction with the further shipment of any non-reformulated inventories of them to
California prior to that time. US TOY represents and warrants that it has been and is in good faith
compliance with the terms of that agreement.

3. PEN S PURSUANT TO HEALTH & SAFETY CODE

3.1  Civil Penalties,

US TOY shall pay $1,500 in civil penalties pursuant to Health & Safety Code §
25249.7(b). This payments shall be made by check or wire transfer made payable to “Shute,
Mihaly & Weinberger, Attorney Client Trust Account.” AYS shall distribute 75% of these funds
to the State of California, Department of Toxic Substances and Control (DTSC) as required under
Proposition 65. If the payments are made by check, they shall be delivered to Ellison Folk, Shute,
Mihaly & Weinberger LLP, 396 Hayes Street, San Francisco, CA 94102,

3.2  Additional Settlement Payments.

US TOY shall pay $6,000 in lieu of additional civil penalties to AYS. to be used for grants
to California non-profit organizations and by AYS Foundation Environmental Enforcement Fund.
These funds shall be used to reduce exposures to toxic chemicals, to fund environmental
education programs, and to increase consumer, worker and community awareness of the health
hazards posed by toxic chemicals in California. In deciding among the grantee proposals, the As
You Sow Board of Directors (“Board”) takes into consideration a number of important factors,
including: (1) the nexus between the harm done in the underlying case(s), and the grant program
work; (2) the potential for toxics reduction, prevention, remediation or education benefits to
California citizens from the proposal; (3) the budget requirements of the proposed grantee and the
alternate funding sources available to it for its project; and (4) the Board’s assessment of the

grantee’s chances for success in its program work. AYS shall ensure that all funds will be
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disbursed and used in accordance with AYS’ mission statement, articles of incorporation, and
bylaws and applicable state and federal laws and regulations. This payments shall be made by
check or wire transfer made payable to “Shute, Mihaly & Weinberger, Attorney Client Trust
Account.” If the payments are made by check, they shall be delivered to Ellison Folk, Shute,
Mihaly & Weinberger LLP, 396 Hayes Street, San Francisco, CA 94102.

33

Timing of Payments.

The payments shall be delivered on or before ten days after the Effective Date.

The Parties have reached an accord and satisfaction on the compensation due to AYS and
its counsel under the private attorney general doctrine and principles of contract law. Under these
legal principles, US TOY shall reimburse AYS's counsel for fees and costs, incurred as a result of
investigating, bringing this matter to Century Novelty’s and US TOYs attention, and negotiating
a settlement in the public interest as further specified below, Specifically, US TOY shall pay
AYS and its counsel $3,000 for all attorneys' fees, expert and investigation fees, and related costs.
The payment shall be issued in a third separate check made payable to “Shute, Mihaly &
Weinberger LLP” and shall be delivered on or before ten days after the Effective Date, at the
following address Ellison Folk, Shute, Mihaly & Weinberger LLP, 396 Hayes Street, San
Francisco, CA 94102. Except as specified in this paragraph, neither US TOY nor Century
Novelty shall have any obligation to AYS or AYS’s counsel for legal fees or costs (including

investigative and settlement-related costs) associated with the matters covered herein.
5. RELEASE OF ALL CLAIMS

51 Releases of US TOY and Century Novelty

In further consideration of the promises and agreements herein contained, and for the
payments to be made pursuant to Sections 3 and 4 above, AYS, on behalf of itself, its past and
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current agents, representatives, attorneys, successors and/or assignees, and in the interest of the
general public, hereby waives all rights to institute or participate in, directly or indirectly, any
form of legal action and releases all claims, including, without limitation, all actions, and causes
of action, in law or in equity, suits, ﬁabilities, demands, obligations, damages, costs, fines,
penalties, losses or expenses (including, but not limited to, investigation fees, expert fees and
attorneys' fees) of any nature whatsoever, whether known or unknown, fixed or contingent
(collectively "Claims"), against US TOY and Century Novelty, and their parent companies,
corporate affiliates, subsidiaries, and their respective officers, directors, attorneys, representatives,
shareholders, agents, and employees, and sister and parent entities (collectively "Releasees").
This release is limited to those claims that arise under Proposition 65 relative to Century Novelty
and Century Novelty’s Releasees only as to Listed Chemicals in pirate eye patches sold to
Century Novelty by US TOY. Asto US TOY and US TOY’s Releasees, this release is limited to
those claims that arise under Proposition 65 only as to Listed Chemicals in US TOY’s Products
and, except as to Century Novelty’s sale of pirate eye patches sold to Centurly Novelty by US
TOY, nothing in this Paragraph shall release or be deemed to provide a release to a downstream
distributor or customer of US TOY which sold the Products in California withbut Proposition 65
warnings. The Parties further understand and agree that this release shall not extend upstream to
any entities that manufactured the Products or any component parts thereof, or any distributors or

suppliers who sold the Products or any component parts thereof to US TOY.
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5.2 USTOY’s Release of AYS

US TOY waives any and all claims against AYS, its attorneys and other representatives,
for any and all actions taken or statements made (or those that could have been taken or made) by
AYS and its attorneys and other representatives, whether in the course of investigating claims or
otherwise seeking enforcement of Proposition 65 against it in this matter, and/or with respect to
the Products.
6. SEVERABILITY

If, subsequent to the execution of this Settlement Agreement, any of the provisions of this
Settlement Agreement are held by a court to be unenforceable, the validity of the enforceable
provisions remaining shall not be adversely affected.
7. GOVERNING LAW

The terms of this Settlement Agreement shall be governed by the laws of the State of
California and apply within the State of California. In the event that Proposition 65 is repealed or
is otherwise rendered inapplicable by reason of law generally, or as to the Products, then US TOY
may provide written notice to AYS of any asserted change in the law, and shall have no further
obligations pursuant to this Settlement Agreement with respect to, and to the extent that, the

Products are so affected.

8. NOTICES

Unless specified herein, all correspondence and notices required to be provided pursuant
to this Settlement Agreement shall be in writing and personally delivered or sent by: (i) first-class,

(registered or certified mail) return receipt requested; or (i) overnight courier on any party by the
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other party at the following addresses:
For US TOY:

Michael Klein

President

U.S. Toy/Constructive Playthings
13201 Arrington Road
Grandview, MO 64030

With a copies to:

Steve Braun, Esq.
Krigel & Krigel

4550 Belleview Avenue
Kansas City, MO 64114

and

Robert Falk, Esq.

Morrison & Foerster LLP

425 Market Street

San Francisco, California 94105

And
For AYS:

Larry Fahn

As You Sow

311 California Street, Suite 510
San Francisco, California 94104

Ellison Folk

Shute, Mihaly & Weinberger
396 Hayes Street

San Francisco, CA 94102

Any party, from time to time, may specify in writing to the other party a change of address

to which all notices and other communications shall be sent.
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9.

" This Settlement Agreement may be exccuted in counterparts and by facsimile, each of
which shall be deemed an original, and ali of which, when taken together, shall constitute one and

the same document.

AYS agms to comply withlﬂle reporting form requirements teferenced in Health &
Safety Code §25249.7(5).
1. MODIFICATION

This Settlement Agreement may be modified only by 2 written agreement of the Parties. -
12.  AUTHORIZATION -

The undersigned are authorized to execute this Settlement Agreement on behalf of their
respecﬁver and}mveread,undcrs‘toodand agree to all of the terms and conditions of this

Settlement Agreement.

AGREED TO: : AGREED TO:
Date: ? -2~ O? : Date;
Shw ED
BY% z ' By.___ :
“adYou Sk | US Toy Company, Inc. -
9
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9.
| This Settlement Agreement may be executed in counterparts and by facsimile, each of
which shall be deemed an original, and all of which, when taken togcther, shall constitute onc and
the same document.
lﬂ. COMP E WIT ALTH & S. Y CODE 25249.7

AYS agrees to comply with the reporting form requirements referenced in Health &
Safety Code §25249.7(f).

11. MODIFICATION

This Settlement Agreement may be modified only by a written agreement of the Parties.

12. AUTHORIZATION

The undersigned are authorized to cxecute this Settlement Agreement on behalf of their

respective Parties and have read, understood and agree to all of the terms and conditions of this

Settlement Agreement.
AGREED TO: AGREED TO:

Date: Date: 3-3 ~2ee
By: By. A R L

As You Sow US Toy Company, Inc.

Mitcsir. KLO)
9
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~ APPROVED AS TO FORM:
Date: f\f\a/c A ”):_Q-OO ’q
SHUTE, MIHALY & WEINBERGER LLP
b R

Ellison Fol™ E ,
Attorneys for As You Sow

By:

Date:;

APPROVED AS TO FORM:

MORRISON & FOERSTER LLP

Robert Falk
Attorneys for US Toy Company, Inc.

sf-2649115
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APPROVED AS TO FORM: APPROYED AS TO FORM:
Date: Date: 3 [J / Oq

PRRISON & FQERSTER LLP

y/

SHUTE, MIHALY & WEINBERGER LLP

By:

Ellison Folk
Attorneys for As You Sow Attorneys for US Toy Company, Inc.
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EXHIBIT A
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US Toy Phthalate List
US Toy
ltem # Description

254 BUEFY STICKE]
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326 Jol
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359

374 P

386 MINI BQGS

452 GLOW SNAKES
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721 GOLD FISH

1029 PIRATE EYE PATCHES
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1379 2.5¢ Mini Tube of Bubble w/ Plpe
1487 R

1488

1508 RIO -

1532 SLOWN BENDABLES

1548 12 AS§T WlLﬁ ANIMALS

1549 12 ASST F, ST EARM ANIMALS.

1650 12 ASST MINI WILD ANIMALS
1851 12 ASST MINI FARM ANIMALS
1553 12 ASST MINI DINOSAURS
1584 8 ASST MINI SNAKES

1570 _ |NEON CROCODILES

1573 . MECE

1574 112 5 Gs

1678 = ,

1576

1877

1579

1581
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160 SPAGE SHIPS
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ET CK
1672 PULL BACK COCKROACH
1601 JELLY BALL YO YO

1699 ]

1704

1710

721

1828 |STF

1829 FROGS

1830 STRETCHABLE FLYING PLANES
1854 BLACK CANE

1966 MINI SMILE MEN
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2269 6 ASST FARM ANIMALS
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3005

3607

3536 12 ASST DINOSAURS
4015 DOPEY TEETH

5438 Jumbo ears

8439 W—
8027

03
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7072 MINI LIZARDS

7138 Asst. Design Springe/4: Inge/aEMM
7168 SNAKES

§ ASST SEA ANIMALS

CROC SQUIRTERS

4 ASST SPORT aAL"L_ ZIPPER PURSE KIC

7803 MM MRO POPPERS

7610 IDTMER __
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7630 Star Springs/3EMM .
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O L

SPRINGS
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7683

7974

7984

9622

8528 5 COl Sf,
CN24 5MM COMET gALL

Ké7 Glow Neckiace, 12pk
DKAB Glow Light Sticks
DKAQ Glow Brageiets
ED130 UNNY INFLAT S
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" FAB40 12 AGS HALLOWEEN Ri 55
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™ FABIT UMPKIN KIG
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GAB2 Golf Game Set

GAB3 Baseball Game §ot
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2" MULT-COLOR STUFFED SOCCER BALL

Gsd?'f 2'VO LKBALL
G3478 ___|4" STUFFED VOLLEYBALL
G8483 13 ASST VINYL DUCKS

38802 |2 PIRATE DESIGN KICKBALL
GSE10___ |KICKBALL

G8819 hamburger jelly

GSS523 SPORT DUCK

24 SPORT DUCKS _

G555 | SPORT DUCK

65526 MINI YELLOW DUCKS

YELLOW DUCK
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W
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H163
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H180 AMERICAN PAPER EAND TOP HAT

A162 ACK COLOR COWBOY HAT
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H205
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H346

H347
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____lﬂ_z_ IVIKIN GH:LMﬁ'

H385 ] AT
Ha91
HE67
HT9
HO7 SKIMMER HA
HL108 _ [LUAU U BEACH BALL
HL100 ____|LUAY PUFFY STIGKERS
HL192 pineapple cup

HL226 Pinﬁ Ele cup

HT182 FLAGHING PUFFER BALLS
HT188 FLASHINE‘FLOATlNG ]
NG FLOATING DO
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HT204
HT20¢
HT220 FmHING ANIMAL FUNNY TEETH
HT221 FLASHING MARACAS
HT239 . |[TUNNEL LIGHT RINGS
C-1 FIRST PRIZE
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IN14
IN149
~ IN153
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IN187 SAXC H,', ! FLATE
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IN189 oLE

IN170

IN173 BEACH BA
IN17 -

IN18
IN180
IN19
INZD
IN200
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“INZ03
IN204 _JUNIVERSE GLOBE INFLATE ©)
IN208____ [ANIMAL GLOBE INFLATE




lay 10/ VVY (W,

Va T oh

vinIibliociy - au

¥

US Toy Phthalate List

MAx'f | FLATES
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ASST BPORTEALL IVNFLATES
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IN324___ |BEAGH BALL INFLATES
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JABB2 Splagh color brace

JAES3 Swirl Tube Bracsists

JAGB7 dolphins on neck

PATRIOTIC FLASHING LEIS
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JAB28 3D LASER BU'
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KA214 ,PORTS-__?EN? —

KC267 Habmburger K/ :
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KC30: '

KCS12___|PC _
G322 TTRAFFIC CONE KEYCHAINE

KC3a0 bouch k/c
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= SGQUEEZABLE EYES KEYC
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— MUB63  |JELLYBALLS
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