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Stephen Utre, Lsq., (CSB# 188244)

LAW OFFICES OF STEPHEN URE, PC
1518 Sixth Avenue

San Diego, CA Y2101

Telephone:  619-235-5400

Facsimile:  619-235-5404

Attorneyy for Plaintiff, Fvelyn Wimberley

SUPERIOR CQURT OF THE STATE OF CALIFORNIA

COUNTY OF AN DIEGO

EVELYN WIMBERLFEY, ) CASE NO.; 37-2010-00084587-CU-MC-CTI.,
)
PlaintifT, ) STIPULATION AND [PROPOSED]
) ORDER RE CONSENT JUDGMENT
and )
) Complaint filed: January 2%, 2010
ONTEL PRODUCTS, INC, )
CV5/Pharmacy; CYS Caremark )
Corporation; aud DOES 1-150, )
inelisive )
Defendants. )
)

1. INTRODUCTION

1.1  Evelyn Wimberley and Ontel Products Coyporation

Thiz Stipulation and proposed Consent Judgment (“Consent Judgment”) is entered into
by and between Plaintiff Evelyn Wimberley (hereafier “Wimberley” or *Plaintifl”), end
defendants Ontel Products Corporation (hereinafier “Ontel™) and CVS Pharmaey, Ine. ("CVS"),
Wimberley, Outel, and CVS are collectively relered 1o as the “Parlies™ and individually as a

“Party.™
STIPULATION AND |FROTOSED] ORDER RE CONSTNT JUDGMENT
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1.2 Plaintiff Evelyn Wimberley

Wimberley is an individual residing in California who seeks 1o promote awareness of
exposure to toxic ehemicals and improve human health by reducing or eliminating hazardous
substances contained in consumer products.

1.3 Iyefendants Ontel Proaducts Corporation and CVS

Euch of Omel and CVE employs tew or more persons and is a person in the course of
doing business for purposes of the Safe Drinking Water and Toxic Inforcement Act of 1986,
Clalifornia health & Safety Code § 25249.06 ¢f seq. (hereinafier “Proposilion 657).

1.4 General Allegations

Wimberley allepes that Ontel manufactured, distributed and/or seld Battery Operated LED
Lights (referred to herein as the “Products™) containing Lead (hereinafler *lcad”) in the State of
California without the requisite health wamnings. Lead is listed pursuant 1o Proposition 65 as a
chemical known (o the State of California lo cause birth defeets and other reproductive harm.
Lead shall be refirred to hereinafter as the “Listed Chemical,”

1.5 Prodyct Description

The Products that are covered by this Consent Jndgment are defined as follows: Battery

Operated Lights containing Lead, such as the Stick “N " Click (#7 3554110506 7).

1.6 Notice of Violation

Wimberley asserts that on October 3, 2009, she served Ontel, CVS and the Office of the
California Attorney Cleneral of the State of California counties’ District Attorneys and all City
Attomeys of California eities with populations excccding 750,000, (collectively, “Public
Enforcers™) with a document entitled “60-Day Notice of Vielation™ (the “Original Notice™) thal
provided Ontel, CVS and Public Enforcers with notice of alleged violations of Proposition 65 for

failing to wam consumers that battery operated LED lights that Ontel sold allepedly exposed

STIPULATION AND [PROPOSED] ORDER RE CONSENT JUDGMENT

2

P

05



JUN-15-2010 TUE 07:59 AM CVS LEGAL 01

FAX NO. 401 765 7887

users in California to Lead. To the best of the Parties” knowledge, no Public Enforcer has

diligently proseeuted any of the allegations set forth in the Notice.

1.7 Complaint

On Januwary 29, 2010 Wimberley, who was and is acting in the interest of the general
public in California, filed a complaint (“Complaint™ or “Action™) in the Superior Court in and {or
the County of San Dicgo against Ontel, CV8 Phammacy, and CVS Caremark Corporation and
Does | through 150, alleging viclations of Proposition 65 based on the allegations in the Original
Notice. Wimberley agrees to dismiss wilhi prejudice CVS Caremark Corporation, upon filing the
Mation for Court approval of the Consent Judgment

1.8 No Adioission

Ontel and CVS deny the material, factual and tegal allegations conlained in Wimberley’s
Motice, and Onfel maintaing that all Products that it has manefactured, sold and distributed in
Catifornia have been and are in compliance with all laws. Nothing in this Consent Judgment
shall be constreed as an admission by Ontol or CVS of any fact, {inding, issue of law, or
vielalion of law; nor shall compliance with this Consent Judgment constitule or be construed as
an admission by Ontel or CVS of any fact, finding, conclusion, jssue of law, or violation of law,
sucl being specitically denied by Ontel and CVS. However, this section shall not diminish or
otherwise affect the obligations, responsibilities, and duties of Ontel or CVS under this Consent
Judgment,

1,9 Consent, 1¢ Jurisdiction

For purposes of this Censent Judgment only, the Purles stipulute that this Court has jurisdiction
aver Ontel and CVS ag to the allegations contained in the Complaint, that venae is proper in the
Counly of San Dicgo and this Court has jurisdiction to enter and enforce this consent Judgment
as 3 full and final binding resolution of all ¢laims which were or could have been raised in the
Complaint against Ontel and CV8 based on the facts alleged therein and in the Notice,
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1.10  Effective Date

For purposes of this Consent Judgment, the term “Effective Date® shall mean thirty days

alter the entry oF this Consent Judgmaent.

1.1I  Compliance with California_Regulations Plaintitt shall comply with 11 CCR Sections
3003, 3004 and 3008.
2. WARNINGS

Afler the Elfzctive Date, Ontel shall not sell, ship, or offered to be shipped in California
Products containing Lead unless such Products are sold with the waming sel out in Section 2.1 o

are subject to one ol the exceptions set forth in Section 2.2,

2.1 Product Warnings

Any warning issued for Products pursoant 1o this Seclion shall bear the warning language

setout in 27 Cal. Code of Regs. § 25603.2.

2.2 Exceptions To Warning Reguirement

The warning reguirement sct forth in Section 2.1 shall not apply o

(1) Produets received in inventory before the Effective Date; and

(ii)  Producls which satisfy cither ope of the Tfollowing two conditions:
(a) Products with respect to which the paint and plastic frames and sze-
ihrough covers that are Tikely to be touched, contacted or handled by a user during
ordinary installation, cleaning, maintenance, or use contain no more than 600
parts per million Lead,
() Products which do not subject consumers (o exposurcs greater than the
safe harhor levels established by the California Office of Environmental Health

Hazard Assessment (COUHITA™) under the Proposition 65 statute and regulations,
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both (1) and (b) above being herein referred to as the “Compllance Standard.”

2.3 Lyisting and Fature Products

(o) Any Products (hat have beun distribuled, shipped, or sold, or that are otherwise in the
stream of commaeree, prier to the Effective Date, shall be released [rown any claims that were
browught or that could ke brought by Wimberley in the Comnplaint, as though they were Clatms
within the meaning of Section 5.1, below. As a result, the obligations of this Section 2 do not
apply o such Products.

(b) Ontel shall perindically test newly manufactured or imported Produets to be sold in
California to assure that it cither imcets the Compliance Standard or carries the Warning,

3. MONETARY PAYMENTS

In selllement ol all claims referred to in this Consent Judgment, the total monctary
settlement paytnents to be paid by Ontel are set forth in seetion 3 and 4, which shall subsequently
and within a commercially reasonable time be distributed by Law Offices of Stephen Ure, PC ag
gpecihed herein,

3.1 Payment Pursuant to_[lealth & Safety Code § 25249.7

Cntel shall pay $1000.00 in civil penalties to be apporlioned in accordance with California
Health & Safety Code §25192, with 75% of these funds remitted 1o the State of California’s
OEHHA and the remaining 25% of the penalty remitied to Evelyn Wimberley as provided by
California Health &Safety Code § 25249.12(d).

Ontel shall issue two soparale checks for the penalty payment: (a) one check made
payable to “Law Offices of Stephen Ure, PC, in Trust For OEHIA™ tn the amount of §750.00

representing 75% ol the total penalty; and (b) onc cheek to “Law Offices of Stephen Ure, PC. in
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Trust for Wimberley” in the amount of $250.00 representing 25% of the total penalty. A Form
1089 shall be issued for the above payment:

(2) OEHHA, P.O. Box 4010, CA 95814 (EIN: 68-0284486), and

(1) The Law Offices of Stephen Ure, PC shall issue o Form 1099 to Bvelyn Wimberley, for

the payment to Wimberley, 6-5"‘) J

17 ),

Payment shall be delivered to Mrs, Wimberley's counsel on or before Junc){’f, 2010 at the
following address:

Law Offices of Stephen Ure, PC.

1518 Sixtly Avenae

San Diegn, CA 92101

4, REIMBURSEMENT OF FEES AND COSTS

4.1 Attornev Fees and Cosis

The parties acknowledge that Mrs. Wimberley and her counsel offered to resolve this
dispute without reaching terms on the amount of {ees and costs to be reimbursed to them, therehby
Jeaving this fee Issue to be resolved after the materizl lerms of the agreement had been seftled.
The Parties then attempted to (and did) reach an aceord on the compensation duc 10 Wimberley
and her counsel under gencral contract principles and the private attorney general doetrine
codified at California Code of Civil Procedure (CCP) § 1021.5, for all work performed through
the mutual excention of this apreeruent, The reimbursement of attorneys’ fees and costs under
Scetion 4,1 shail he paid a5 follows:

Qute) shall reimbnrse Wimberley and her counsel (he total of $19,000.00 for fees and costs
incurred as a result of Investigating, bringing this matter to Ontel's attention and negotiating a
settlement in the public inferest, Law Offices of Stephen Ure, PC. will cause a complele W-)

Formn with respeet Lo itsel{ to be pravided to Ontel or Omiel's counscl priar to payment. Ontel
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shallissue a 1099 to Law Offices of Stephen Ure, PC. for the above fees and costs, plus the
[rayment to Wimberley under Seetion 3.1 (819,250.00 in total). The payment shall be mad(ﬁ:@) 0
17 =

payabie o “Law Cffices of Stephen Ure, PC™ and shall be delivered en or before June J,lf, 2010
to the following address:

Law Offices ol Stephen Ure, PC.

1518 Sixth Avenue

San Diego, CA 92101

5. RELEASE OF ALL CL.AIMS

5,1 Release of Oniel, CVS and Quaiel’s Downstyeam Customers

In further consideration of the promises and agreements herein contained, and for the
payments to be made pursuant to Sections 3 and 4, Wimberley on behalf of herself, her past and
ciirrent agents, representatives, atforneys, successors, and/or assignees, and on behalf of the
general public to the extent allowed by Taw, lereby waives all rights to institute or participate in,
directly or indirectly, any form of legal action and releases all claims, including without
Jimitation, all actions, and causcs of aclion, in Jaw oy in equity, suits, liabilities demands,
obligations, damages, costs, {ines penaltics losses, or expenses (1ncluding but not limiled to,
fvestigolion fees, expert fees, and stlorney’s fees) or any naturg whatsoever, whether known or
unknown, fxed or contingenl (collectively “claims™) against Onte] and CVS and ench of Ontel's
downstream distributors, wholesalers, licensors, Hcensces, auctioneers, retailers, franchisees,
dealers, customers, owners, purchasers, users, parent companies, corporate affiliales,
subsidiaries, and their respective officers, directors, allomeys, representatives, sharcholders,
apents, and employees, and sister and parent entities (collectively “Releasecs™). This release is
limited 1o hase claims that arise under Propesition 65, a5 such claims relate to Ontl’s alleged

failure to warn about exposures to or identification of the Listed Chemical contained in the
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Products, This release is intended to be a full, final, and hinding resolution of those ¢laims that
ariae from or relate to facts alleged in the Original Notice and the Complaint, as against Ontel
and CVS and Releasces, concerning Ontel’s and CVE's alleged failure to warn about exposures
tn Lead contained in the Products,

Wiinberley also, on behalf of herself, her past and current agents, representatives, attorneys,|
suceessors, and/or assignees, in her individual capacity only, provides a general relcase hercin
which shall be effective as a [ull and final aceerd and satisfaction, and as a bar to all elajing of
Wimberley against Ontel and CVS and the Releasees of any nature, character or kind, known or
unknawn, suspecled or unsuspeeted, arising under Proposttion 65 or an alleped faillure to provide
warnings for exposures to any Proposition 65-listed chemical from any products manufactured,
dratributad or sold by Ontel, Wimberley acknowledges that she is familiar with Seclion 1542 of
the California Civil Code, which provides as follows!

A general release does not extend to elaims which the ereditor
daes not know or suspect (o exist in his favor at the time of
exceunting the release, which if known by him must have
materially affected his settlement with the debtor,

Wimberiey, in her individual capacity only, espressly waives and relinguishes any and all
rights und benefits which she may have under, or which may be conferred on her by the
provisions of Section 1542 of the California Civil Code as well as under any other stale or
federal statule or comumon law principle of similar eftect, to the fullest extent that she may
lawfully waive such rights or benefits pertaining to the released matters. In furtherance of such
inlention, the release hereby given shall remain in effeet as a full and complete release
notwithstanding the discovery or exislence of any such additional or different claims or facts

arising out of the released matters.

STIPULATION AND [PROPOSED] ORDER RE CONSENT JUDGMENT
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Notwithstanding the foregoing, this release shall not limit or affect Wimberley's right to
enforee the terms of this Consent Judgment,

5.2 Effeet of Consent Judgmaent

Compliance with the temms of this Consent Judgment resolves any issuc, now and in the
future, concerning compliance by Ontel, CVS, and the Releasees with the requirements of
Proposition 65 with respeet to alleged exposure o Lead from the Products distributed or sold by
Ontel, CVS, and the Releasces,

5,3 Ontel’s Release of Wimberley

Onlel waives any and all claim against Wimberley, her attorney and other representatives
for any and all actions taken or staterients made (or those that could have been taken or made)
by Wimberley and her atlorneys and other representatives, whether in the course of invesiigaling
claims or otherwise secking eaforcement of Proposition 65 against 1hem in this matter, and/or
with respect to the Products. Ontel provides a general release herein which shall be effective as a
fsll and final aecord and satisfuction, and as a har to all released claims described herein that it
may have against Wimberley, of any nature, characler or kind, known or unknown, and
suspected or unsuspected. Ontel acknowledges that it is familiar with Section 1342 of the
Californin civil Code, which provides as follows:

A geveral release does nol extend to claims which the ereditor
does not know or suspect to exist in his favor at the time of
execnting the release, which if known by him must have
materially affected his scttlemend with the debtor.
Ontel expressly woives and relinquishes any and all rights and benefits which it may have
under, or which may be conferred on it by the provisions of Section 1542 of the California Civil
Code as well as under any other state or federul statuie or cominoen law principles of similar

effeet, 10 the fullest extent fhat it may lawfully waive such rights or benefits pertaining to the
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released matters, In furtherance of such infention, the release hereby given shall be and remain in
effect us a {ill and complete release notwithstanding the discovery or exislence of any such
sdditional or different claims or facts arising ot of the released matiers,

Notwithstanding the foregoing, this releage shall not limil or affeet Ontel's and CVS’
right to enforce the terms of this Consent Judpment.

6, COURT APPROVAL

This Consent Judgment 1s not effective until it is approved and entered by the Court and shal!
be null and void if, for any reason, it is not approved and entered by the Court within one year
afler i has been fully executed by all Parties, [f the Court docs not approve the Consent
Judgment, the Parties shall meet and confer as {0 (and joinlly agree on) whether to modify the
Tanguage or appeal the ruting, I the Parties do not jointly agrec on a course of action to take,
hen the ease shall proceed in ifs noonal covrse on the trial cowt’s calendar, and any monies that
have been provided to Plaintfl, or her counsel, pursuant Section 3 and/or Section 4 above, shall
b refunded within thity (30) days of Ontel providing written notice thercof. In the cvent that
this Consent Judgment is entered by the Court and subsequently overturned by any appellute
court, any monies that have been provided 1o Plaintiff, or her counsel pursuant (o Section 3
and/or Section 4 above, shall be refunded within fifiecn (15) days of the appellate decision
Lecoming final. If the Court’s approval is ultimately overturned by an appellate cowrt, the Parlies
shall meet and confer as to (and jointly agree on) whether o modify the terms of the Consent
Judpment. [Fthe Fartizs do not jointly agree on a course of action to take, then the case shall
proceed in ils pormal cotrse on the trial court’s calendar.

7. ENTRY OQF CONSENT JUDGMENT

STIFULATION ARD [PROPOSED] ORDER RE CONSUNT JUDGMENT
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The partics hereby request that the Courl promptly enter this Consent Judgment. Upon entry of
the Consent Judgment, the Parliss waive their respective rghts to 2 hearing or trial on the
allegations of the Complaint,

& SEVERABILITY

If, subsequent to the execution of this Consent Judgment, any of the provision of this
Consent Judgment are held by a court to be unenforceable, the validity of the enforceable
provisions remaining shall not be adversely affected.

4, ENTIRE AGREEMENT

This Consent Judgment contains the sole and entire agreement and understanding of the
Parties with respeet to the enlire subjec! matter ereol, and any aud all prior discussions,
negotiations, commitments, and uaderstandings related hereto, No. representations, oral or
atherwise, express o implicd, other than those contained herein haven been made by any Party
hereto, No other agreements not specifically referred to herein, oral or otherwise, shall be
deemed to exist or to bind any of the Parties.

10, GOVERNINGLAW

The terms of this Consent Judgment shall be poverned by the laws of the State of Califomia
and apply within the State of California. In the event that Proposition 65 is repealed or is
otherwise renduered inapplicable by reason of law generally, or as to the Products, then Ontel
sligll provide written notice to Wimberley of any asserted eliange in the law, and shal} have no
furiher obligation pursuant to this Consent Judgment with respect fo and to the extent that, {he
Froduets are so affected.

(3, NOTICES

STIPULATION AND [PROPOSED) ORDER RE CONSENT JUDGMENT
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Unless specified herein, all vorrespondence and notices required to be provided pursvant to
this Consent Judgment shall be in writing and personally delivered or sent by (i) first-class mail
or (i) overnight courier on any Party by the other Parly at (he following addresses:

To Cntel Produts Comporation:

Pregident

Ontel Produets Corporation
21 Law Drive

Fairfield, New Jersey 07004

To CVS:
Legal Department - Intellectual Property
CVE Pharacy, Tne,
One CVE Drive
Woonsocket, Rhode Tsland 02895
To Bvelyn Wimberley:
Proposition 65 Controller
Law Offices of Stephien Ure, PC.
1518 Sixth Avenue
San Diego, CA 92101
Any Party, [rom time (0 time, may specify in wriling to the other Party a ¢hange of

address {o which all notices and other communications shall be senl.

12, COUNTERPARYS: FACSIMILY SIGNATURES

This Consent Judgment may be exceuted in counterparts and by facsimile or pdf (scanning),
gach of which shall be deemed an original and all of which, when taken together, shall constitule
one and the spme document.

13, COMPLIANCE WITH HEALTIT AND SAFETY CODE § 25249.7(f)

Wimberley aprees to comply with the reporting fommn requirements referenced in California

Health and Safety Code § 25249.7(1).

STHULATION AND {FROPOSED] ORDER RE CONSENT JUBGMENT
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14, ADDITIONAL POST EXECUTION ACTIVITIES

The Parties acknowledge that, pursuant to California Healih & Safety Code § 252497, a
noticed motion 1§ required to obtain judicial approval of this Consent Judgment, Wimberley,
Ontel and CVS agree to mutnally employ their best offorts {0 support the entry of this agreement
as 8 Consent Judgment by the trial cowt and defend the agreement against any appellate review.
Accordingly, Wimberley agrecs to prepare and [ile a motion 1o approve the Consent Judgment, at
her own cost, and Onlel and CVS agree to support it

15, MODIFICATION AND ENFORCEMENT

This Consent Judgment may be modified only: (1) by wrilien agreement of the parties and
upon entry of a modified consent judgment by the Court thereon; or (2) upon a steccessful motton
of any Party and entry of o modificd consent judgment by the Court. In the event that, afier the
Parlies” execution of this Consent Judgment: (1) a dispuic arises with respect 1o any provisions
of this Consent Judgment; or {2) cither Party sceks to enforee the terms of this Consent
Tudgmenl, the prevailing pary shall be entitled to reasonable sttormeys’ lses and costs,

16, EFVECT OF CONSENT JUDGMENT

This Consent Judgment shall apply to, be binding upon, and inurc to the benefit of, the
urtivs and their respective successors and assigns.

17. AUTHORIZATION

'The undersignoed are anthorized {o execute this Consent Judgment on behalf of their
respective parties and have read, understood, and agree 1o 2]l of the terms and conditions of this

Consent Judgment.

ETIPULATION AND [PROPOSED] ORDER RE CONSENT JUDGMENT
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AGREED TO:

Date: é//o/ 2010

e d

ONTH -PRODUCTS COKPORATION

Jhsend BI21AK, VICK PRES 10,00 T

L, Ass'T SeLrETALY

APPROVED AS TO FORM:

pate: 5, /’ 4//0

GORDON & REES LI{P

Altorneys for
ONTEL PRODUCTS CORFORATION and CVS
PHARMACY, INC.
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