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REUBEN YEROUSHALMI (State Bar No. 193981)
Yeroushalmi & Associates

3700 Wilshire Boulevard, Suite 4800

Los Angeles, Catifornia 90010 “EG‘D
Telephone:  (213) 382-3183

Facsimile:  (213) 382-3430 ® 15 7040 ORIGINAL FILED
Counsel for Plaintiff Consumer AFd\vc\ ‘lc APR 14 2011
LOS ANGELES
SUPERIOR COURT

SUPERIOR COURT OF THE STATE OrF CALIFORNIA

COUNTY OF LOS ANGELES

CONSUMER ADVOCACY GROUP, INC,, CASE No. BC-443645

Plaintiff __[PROROSESTCONSENT JUDGMENT
(Health and Safety Code § 25249 ef seq.)

V.

UNITED PET GROUP, INC.; SPECTRUM
BRANDS, INC,; et al.,

Defendants.

1. INTRODUCTION
1.1 Plaintiff: The Plaintiff 1s Consumer Advocacy Group, Inc. (“CAG” or
“Plaintiff”), a non-profit foundation. CAG is dedicated to, among other causes, protecting the
environment, improving human health, and supporting environmentally sound practices.
12  Defendants: The Defendants are United Pet Group, Inc. (“UPG”) and Spectrum
Brands, Inc. (“Spectrum”).
1.3  The Parties: Plaintiff and Defendants are sometimes referred to herein in the

singular as a “Party” and collectively as the “Parties.”
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1.4  The Action: This action (“Action”) is brought under Proposition 635, the popular
name for California’s Safe Drinking Water and Toxic Enforcement Act of 1986, Cal. Health and
Safety Code Section 25249.5 et seq. (sometimes referred to as “the Act”). Plaintiff proceeds
under Section 25249.7(d) as a “person in the public interest.” Solely for purposes of this Consent
Judgment, the Parties stipulate that Plaintiff’s Notices of Intent to Sue, attached at Exhibit A to
this Consent Judgment (“Plaintif®s Notices”) were served upon Defendants and public
prosecutors, including the Attornev General and all district attorneys and city attorneys authorized
to prosecute an action to enforce the Act, accompanied by certificates of merit, in compliance
with Section 25249.7(d)(1) of the Act. Plaintiff is allowed to proceed pursuant to Section
25249.7(d)(2), because none of those public prosecutors commenced an action pursuant to
Plaintiff”s Notices.

1.5 The Complaint: On August 13, 2010, Plaintiff filed a complaint against
Defendants in the Superior Court for the City and County of Los Angeles (“Complaint™) alleging
that Defendants violated Proposition 65 by exposing individuals in California to p-
dichlorobenzene (the “Covered Chemical”), designated under the Act as “known to the State of
California to cause cancer” within the meaning of Section 25249.8(b), without providing
Proposition 65 warnings to such individuals, as alleged to be required under Section 25249.6.
According to the Complaint, individuals in Catifornia are exposed to the Covered Chemical upon
consumption or foreseeable use of 8 in | Bird Protector™ for Small Birds/Cages and/or 8 in 1
Bird Protector™ for Large Birds/Cages, manufactured, packaged, distributed, marketed and/or
sold by Defendants for use in California. These products are identified with specificity in
Plaintiffs Notices and the Complaint, and such products, as identified in Plaintiff’s Complaint
and Notices, are referred to collectively herein as the “Covered Products.”

1.6  Jurisdiction: Solely for purposes of this Consent Judgment, the Parties stipulate
that the Court has personal jurisdiction over Defendants as to the acts alleged in the Action; that
venue is proper in the City and County of Los Angeles; that the claims in the Action present a live
controversy as to the application of Proposition 65 to the Covered Products and the Covered

Chemical therein; that this Court has jurisdiction to enter this Consent Judgment as a resolution of
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all claims alleged in the Action; and that the Court shall retain jurisdiction to implement the
Consent Judgment.

1.7 The Standard for Determining Whether Proposition 65 Warnings Are
Required: Section 25249.6 of Proposition 65 provides that “[n]o person in the course of
business shall knowingly and intentionally expose any individual to a chemical known to the state
to cause cancer or reproductive toxicity without first giving clear and reasonable warning to such
individual, except as provided in Section 25429.10.” Section 25249.10(c). under the heading
“Exemptions from Warning Reguirement,” provides that Section 25249.6 “shall not apply” to an
“exposure for which the person responsible can show that the exposure poses no significant risk
assuming lifetime exposure at the level in question for substances known to the state to cause
cancer, and that the exposure will have no observable effect assuming exposure at one thousand
(1000) times the level in question for substances known fo the state to cause reproductive toxicity,
based on evidence and standards of comparable scientific validity to the evidence and standards
which form the scientific basis for the listing of such chemical . . . . In any action brought to
enforce Section 25249.6, the burden of showing that an exposure meets the criteria of this
subdivision shall be on the defendant.” Proposition 65 thus makes it unlawful for a person
subject to the Act to expose an individual in California to a Proposition 65-listed chemical
without first providing a Proposition 65 wamning unless an exemption to this requirement applies.
Where the defendant asserts an exemption because the alleged exposure is beneath the level that
would require a warning, ¢he burden of proof is on the defendant to establish th.ut the exemption
applies.

1.8 Settlement. Plaintiff’s Notices were issued to Defendants on February 23, 2010.
The Parties have engaged in informal discovery and settlement negotiations since that time. Asa
result of this exchange of inforriation, the Parties agree on some aspects of the allegations, but
disagree as to several other aspects, and thus disagree as to whether Defendants have violated
Proposition 65. Specifically, the Parties agree that each of the Covered Products contains the
Covered Chemical. The Defendents dispute, however, that the manufacture. packaging,

distribution, marketing, sale or vse of the Covered Products results in the exposure of individuals
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in California to the Covered Chemical in amounts, if any, that would require a warning under
Proposition 65. Defendants fusther dispute Plaintiff’s allegation that no Covered Products were
sold in California with a clear and reasonable warning. Plaintiff disputes Defendants’ assertions.
Therefore, in order to avoid prolonged litigation and the waste of private and judicial resources
that would arise from prosecuting. defending, and adjudicating the issues on which the Plaintiff
and Defendants disagree, the Parties have agreed, subject to the approval of the Court, to
compromise their disputed claims and defenses. and have entered into a settlement agreement, the
terms of which are embodied in this Consent Judgment.

1.9  No Admissions: Neither the Consent Judgment nor any of its provisions shall be
construed as an admission by any Party of any fact, finding, issve of law, or violation of law,
including Proposition 65 or any other statute, regulation, or common law requirement related to
exposure to the Covered Chemical or other chemicals listed under Proposition 65 from the
Covered Products. By executing this Consent Judgment, and agreeing to provide the relief and
remedies specified herein, Defendants do not admit that this Action is not pre-empted by Federal
law, or that Defendants have committed any violations of Proposition 65, or any other law or
legal duty, and, further, specificaliy deny that they have committed any such violations, Rather,
Defendants maintain that all Covered Products distributed, marketed and/or sold by Defendants in
California have at all times been in ccmpliance with Proposition 65. Nothing in this Consent
Judgment shall prejudice, waive. or impair any right, remedy. or defense that Plaintiff and
Defendants may have in any other or in firture legal proceedings unrelated to these proceedings.
Defendants reserve all of their rights and defenses with regard to any claim by any person under
Proposition 65 or otherwise. Ncveribeless, this paragraph shall not diminish or otherwise affect
the obligations, responsibilities. waivers. releases, and/or duties provided for under this Consent

Judgment.

2. INJUNCTIVE RELIEF
2.1  The Partizs acknowiedge that UPG is the entity that distributes the Covered

Products and, accordingly, the irjunctive relief requirements estabiished herein apply only to it.
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In the spirit of settlement and compromise. and in order to promote the public interest, UPG

agrees to provide the following warning on Covered Products it distributes in California:

NOTICE: This product contains a chemical known to the State of
California to cause cancer.

The warning statement above shall be provided on the label of the Covered Products in a
conspicuous manner, where other precautionary statements appear. The Parties acknowledge that
the signal word "NOTICE" in Proposition 65 warnings for pesticides is necessary and appropriate
because federal reguiations promulgated under the Federai Insecticide, Fungicide and Rodenticide
Act (“FIFRA™), and related puidance documents, prohibit the use of the signal word
"WARNING" except in circumstances not presentes by Plaintiff's claims. Plaintiff has agreed to
the use of the "NOTICE" signzl word hersin solely due to the application of FIFRA in this matter.

2.2 The Parties ackn-wledge that no changes tc the Jabel or labeling for any Covered
Products that are the subject of this Consent Judgment can be made except as permitted by certain
federal and California agencies in their implementation of state and federal laws, other than
Proposition 65, that ~egulate the manufacture. sals, Iabeling, distribution and vse of these Covered
Products. UPG has submitted to the 1J.S. Environmental Protection Agency revised labels for the
Covered Products incorporating the waming statement described in Section 2.1 above, and UPG
shall not be required to implement the warning provision of Section 2.1 until 90 days after the last
relevant regulatory agency has anproved, in writing, the proposed label change. No Defendant
shall be required to re-label or recall any Covered Products in the stream of commerce at the time
this Consent Judgment is appioved and no Defendant shall be required to change the use
instructions on the label from those anproved previousty by such federal and California agencies.
Under no circumstances shatl this Consent Judgment be interpreted to require any Defendant to
make any other applications or secure any other approvals from federal or state agencies
regarding the labeling (including srecifically the use instructions or warnings thereon) for the
Covered Products, on any othe. asnect of their manufacture, dictribution. sale or use or 1o
distribute any Covered Product i+ -dojaticn ot fazars’ and California iabeling requirements as

such labeling requirements ars iracrpre:2d Ly the applicable federai or California agencey.

IPRCFOSED] GONSENT JUDGMENT

OT.ATAASONE )




3. MONETARY PAYMENTS

31  In settlement of Piainiff's claims against it and Spectrum, UPG shall pay a total of
$67.500 to Plaintiff, as described in paragraphs 3.2 and 3.3 below. Spectrum shall not be required
to make any separate paymeni (o Plaintiff.

32  Payment In Lizu of Civil Penaities: Within ten (10) days after the Court
approves this Consent Judgment, UPG shall pay or cause to be paid £9,509 in the form of a check
made payable to Consuner Alv.cacy Group, Ine. CAG will use the payment for such projects
and purposes related to environmental protection, worker health and safety, or reduction of
human exposure to hazardovs sabstarces {including administrative and litigation costs arising
from such projects), as CAG mav cheose. The check shall be delivered o Reuben Yeroushalmi,
Yeroushalmi & Associates, 9100 Wilshire Boulevard, Suite 610E. Beverly Hills, California
90212.

3.3 Reimbursement ¢ Atfornevs Fees and Costs; Within ten (10) days after the
Court approves this Consert Jndgment. UPG shall pay or zause to be paid $58,000 in the form of
a check made payable 1o “YEFROUSHALMI & ASSOCIATES” as teimbursement for the
investigation fees and costs, testing costs, expert witness fees. attomeys fees, and other litigation
costs and expenses. The check shall be delivered by overnight delivery to: Reuben Yeroushalmi,
Yeroushalmi & Associates, $100 Wilshirz Roulevard, Suile 610E, Beverly Hills, California
90212.

4. WAIVER AND RELEASE OF ALL CLAIMS

4.1 Waiver Aud Deicase of Claims Against Defendants: As to those matters raised
in this Action, the Complaim, e« or in Piaintiff s Mutices (whether as to Covered Products or as
to the Covered Chemical, and #17-0u regard to any potential dispuies about the adequacy of such
Notices), and any -elatad z:t “ro, Pla'ndiff, on behalf of the general public, hereby releases
Defendants and waives are ¢.ains -ga 03t Jefend:ni for injunctive relief or damages, penalties.
fines, sanctions, mitigation, tew: v iudin g fzes of whirmieys. sxpirts, and others), costs, expenses
or any other sum incurred or ¢izived fov ary ¢loims under Froposiion 65 or any related actions

..
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arising from the saje, distributics or use w Califorafe of any Coverec Producs, including all
claims that may arise fror the cois alleged iu the Plainziff's Netices or the Complaint.

4.2 Defendunts’ “Vaiver And Felease Of Plaintiff: Defendants hereby release
Plaintiff from and waive any cizims ageinst Plaintif” for injunctive relief or damages, penalties,
fines, sanctions, mitigation. “ess facluding feas of arlomeys. experts. and others), costs,
expenses, or any other sum incirred or claimed oy which could have been claimed for matters
related to the Action.

4.3  Matters Covered Bv This Consent Judgment/Release of Future Claims: This
Consent Judgment is a full, final, and binding resolution between the Plaintiff, acting on behalf of
itself and on behalf of the gereral public in the prblic interest pursuant to Health and Safety Code
Section 25249.7(d). and Deferdests. as to all claims arising from Defendants’ alleged failure to
provide clear, reasonable. and ‘awful warnings of exposure to the Covered Chemicals.
Compliance with the terres of this Consent Judgment tesoives any issue, now and in the future,
concerning compliance by Defendants with existing requirements of Proposition 65 to provide
clear and reasonable warning aboin exposure 10 the Covered Chemica) in the Covered Products.

4.4. Waiver Of Civil Code Section 1542: This Consent Judgment is intended as a full
settlement and compromise of a!. claims arising out of or relating to Plaintiff’s Notices and/or the
Action regarding the Covered Froducts.. No claim is veserved as betwern the Parties hereto, and
Plaintiff expressly wa ves any il ail righty which 1t may have under the provisions of
Section 1542 of the Civic ©lage -y e State ol Calrfeimia which provides:

“A GENERAL RFLEASE DOES NOT EXTEND TO CLAIMS
WHICH THE O 'F DVTOR DOES NOT KNOW OR SUSPECT TO
EXIST in HiZ Pav O At TEE TIME OF EXECUTING THE
RELEASE, WHili IE KNOWN R Y HIM MUST Have

MATERIALLY .5 ECTED SIS SETTLEMEZNT WITH THE
DEBTGR.”

4.5.  Forpurpeses of iy Do Dategoe 0 oo lie RETS Tlaintit?™ and “Defendants” are
defined as follows. The term <" dnitl’ 1o indes ~he Painiii] as definec ar paragraph 1.1 above,
and also includes its mernhers -ostdiarie., secessens and =ssigns and s directors, officers,

agents, attorneys, representavitos. and eraployvecs, The term “Ifendants” inciudes the
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Defendants, as that term: is ¢sfired in paragraps 1.2 above; their respective corporate affiliates
(including any and all corcorne perirts anc sudpsiliades) tae GIrectors, officers, agents,
attorneys, representatives, Smpic es3, HCSL SO, Heeasees, Praiecessors, Or SUCCessors of any of

them; and their respective dowrst=zm customers (ncluding distributers and retailers) of the

Covered Products and tie prefecessors. successors and assigns of any of them.

5. MODIFICATION O O 8T JUDOME
This Consent Judgme=t : -av ive mocified i-om time to time on anv basis by express
written agreement of th: Parties, with the apmroval of the Court. or by an order of this Court in
accordance with law.
5.1  This paragraph shzil not apoly to the monetary relief sections of this Consent
Judgment.
52  The Aftcrney Gensgl shall be served with notice of any proposed modification to

this Consent Judgment at leas: fi’icen (i5) dzys in advance of its consideration by the Court.

6. ENFORCEMENT OF £2C 25T JUDGMERT

6.1  The Parties mey. b, moticn ue other application before this Court, and upon notice
having been given to ajl Varter .n recindance wiin paragraph 10 below. unless waived, enforce
the terms and conditions of this —onsent Judgraen amd seek whatever fioes. costs, penalties, or
remedies are provided vy law. ue vrevailiag tarly 0a wty such motlon or epplication shall be
entitled te recover reasonable st is vy fees and oests

6.2  The Partier rav snfvree the wrms and eonditons of this Consent Judgment
pursuant to paragraph 6.1 cnly «%2v the eommlaining nerty has first given thirty (30) days notice
to the Party allegediv fiig s sedy with the fers s and condiions of the Consent Judgment
and has attempted, i an pes 2o cecd ath crannen o tesolvy sueh Pariy's alleged failure to

comply.
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7. GOVERNING Law

7.1 The tertoe ¢ £ 000 Cueent Judgmunt shall ce govemed by, and construed in
accordance with, the laws of the srate of Cabiforma,

72  The Parties have narticipated jointly in the preparation of this Consent Judgment
and this Consent Judgren: is the r23it of the joint efforts of the Parties. This Consent Judgment
was subject to revision 2nd madificarion by the Pasiies 2nd has heen asccapted and approved as to
its final form by all Parries an their counset. Accordingly, any uncertainty or ambiguity existing
in this Consent Yudgment shali not oe interpreted against any Party as a result of the manner in
which this Consent Judgment wos nrevere?  Eack Party to this Consent Judgment agrees that any
statute or rule of censtruction providig that ar=biguities are to be resolved against the drafting
party should not be emnlayed i the interpretation of this Consent Jndgment and, in this regard,

the Parties herebv waive tae opphications of Califernia Civil Code Section 1654

8. ENTIRE AGREEMENT

This Consent Judgmen! censtitutes the scle and entite agreement and understanding
between the Parties with respoci o the subieet muotter hersef. and any prior discussions,
negotiations, commitments, or uidersiandings related thereto, if any, are hereby merged herein
and therein. There are nc w-ara-ries, Teprsscanons, of other agreements between the Parties,
except as expressly sei torth he,ot NO represcaiaions. 6rad or pthervase. exoress or implied,
other than those specificaliy 2126 o herain, 273! he deemed to ex3st or bind any of the Parties
hereto. No supplementaticn, e ifcation, waiver or termiration of this Consent Judgment shal}
he binding unless execi 0wt 2o by the Paris w0 be bound thereby. No waiver of any of the
provisions of this Conci v Judy v 2natt Le do ed o shiall conssiare a waiver of any of the
other provisions herent whe.rz o not sinile nor shab sush waiver ennstituie a continuing

waiver,
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9. NOTICES
All notices or correspoadencs to b given pursuant to this Consent Judgment shall be in
writing and shall be personally d=livered or sent by first-class, registersd, certified mail, overnight
courier, and/or via facsimile (ransmission {(with presentation of facsimile transmission

confirmation) addressec to the Fariizs as follows:

For Plaintiff: Yoropsialmi & Associates
v Beuvhen Yeronshalm
G Vyilshire Eouievard, Swite 610E

Reoorir P Cralivieaa 0212

For Defendants: Newenng Long & Alcridge LLP
arm: Ana cmimaldi Zsq.
L Dalitorsia Straet, 417 Floor
S3v Francteen. California 94111

The contacts and/or addresaes 6. = 7y be virsnae. by ghving neties 1o all Partizs to this

Consent Judgment.

10.  COURT APPROVAL

The Court shall either i1 ve or disapnrove of this Censent Judgment in its entirety,
without alteration, delarion or oo s aie oadvs. ©ohoranse 2o stpilated by o2 Parties and their
counsel. If the Couri appreves «f this Conesrt Tudzment, then the terms of this Consent
Judgment are incornoraied inin e ters of the Count s Crder.

Plaintiff will prapare ano 1ike % moth 1 e spprove tois Consent Judgment in full, and shall |
take all reasonable measnres o e phal i1 7 setaend aithent dalay I the svent that the Court
declines to approve and order ency of e Tonsert Tudgment without any change whatsoever, this
Consent Judgment shall bacome wali zid vo'l opa ke 2lection of either Party and upon written
notice to all of the Parti~s o the i wsapt w1l nevies rrovisions terein (unless the Parties
stipulate otherwise, in witing)

If the Court enta thic £~ indgment, Flaimtiff shall, within ten (10) working days

thereafter, electronicall -~ nrovics v stheraise seie meomy of it and tne report required pursuant

t0 11 Cal. Code Regs. & 30040 ¢ o Candoring & ey (reneral’ s Offce,
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11.  AUTHORIZATION
The undersigned are #hinsived 1o execuiz this Conseat Judgment on behalf of their
respective Parties and have rzad npderstocd. and agrz= to all of the tzyras and conditions of this

Consent Judgment.

12.  COUNTERPARTS/FACSIMILE SIGNING
This Consent Judemen: mav he execnied ‘n one or mare counterparts. each of which shall
be deemed an original. and all oi waizh. when vaken together, shall constitute one and the same
document. All signatures need n+t appaar on the sanie page of the document and signatures of
the Parties transmitted by facsim = chall bz deeir.:d binding,
i
1
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ITISSOSTIPLLATE 3.

Dated: ’A "f,/’. 1

Dated:

Dated:

{CONSUMER ADVOCACY GROUP, INC,

(Signature)

pMuctttE S0 v/

(Namel

ExEcuTie vD/KE‘c:?b{"___

(Tutler

UNITED PET GROUT . INC.

(Signopiure)

AT gpaa}

(T+He)

SPECTRUM BRANDGS. INC.

(Signature)

Mamyg)

{fitle)
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Dated.:

Dated:

Dated:

IT IS SO STIPULATED:

3&\'\ . \O!'LO\‘

Vew . 19, 201

~~

CONSUMER ADVOCACY GROUP, INC.

(Signature)

(Name)

(Title)

UNITED PET GROUP ,INC.

-

: Te—
e (Signatire)

Jo ln 7. Wik

(Name)

Voe Presibd al Seced o

(Title) /s

SPECTRUM BRANDS, INC.

Z T2
7

(Signature)

)é 44 T I’V:)}) ~
(Name)

Seqr Vicg frmﬂm‘ Sec-tfey, ol 6;4'); {%/
7 (Title)
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APPROVED AS TO FORM:

Dated: l{/ A !/ |

REUBEN YEROUSH

YEROUSHALMI AND ASSOCIATES
COUNSEL FOR PLAINTIFF CONSUMER
ADVOCACY GROUP, INC.

Dated: 1{‘ p)!’éﬂ” M )b b\/mwv

ANN GRIMALDI

MCKENNA LONG & ALDRIDGE
COUNSEL FOR DEFENDANTS UNITED PET, INC,
AND SPECTRUM BRANDS, INC.

IT IS SO ORDERED:
In accordance with the stipulation of Plaintiff and Defendants, the Court hereby
incorporates the terms of the Consent Judgment into this Order. If a party violates the provisions

of this Consent Judgment, this Court retains jurisdiction over this magter.

Dated: ‘4' / 14, [ / /:,f{(-"f/”\

JUDGE\PF THE SUPERIOR COURT

SF:27438676.1
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SIXTY-DAY NOTICE OF INTENT TO SUE FOR VIOLATION OF THE SAFE DRINKING WATER
AND TOXIC ENFORCEMENT ACT OF 1986
(Cal. Health & Safety Code § 25249.5, et seq.) (“Proposition 657)

February 23, 2010

Mr. John A. Heil, President, or Mr. Kent J. Hussey, President, or

Current President/CEO Current President/CEO

United Pet Group, Inc. Spectrum Brands, Inc.

7794 Five Mile Road, Suite 190 Six Concourse Parkway, Suite 3300
Cincinnati, OH 45230 Atlanta, GA 30328

AND THE PUBLIC PROSECUTORS LISTED ON THE DISTRIBUTION LIST ACCOMPANYING THE
ATTACHED CERTIFICATE OF SERVICE

Re:  Violations of Proposition 65 concerning (1) 8 in 1® BIRD PROTECT OR PROTECTS
BIRDS FROM LICE AND MITES For Smal! Cages (Item Neo. C311) and (2) 8inl®
BIRD PROTECTOR PROTECTS BIRDS FROM LICE AND MITES For Large Cages
(Item No. C310)

Dear Messts. Heil and Hussey, and to whom else this may concern:

Consumer Advocacy Group, Inc. (“CAG”), the noticing entity, serves this Notice of Violation (“Notice™)
on United Pet Group, Inc. and Spectrum Brands, Inc. (collectively “Violators™) pursuant to and in
compliance with Proposition 65. Violators may contact CAG concerning this Notice through its designated
person within the entity, its attorney, Reuben Yeroushalmi, Esq., 3700 Wilshire Boulevard, Suite 480, Los
Angeles, CA 90010, telephone no. (213) 382-3183, facsimile no. (213) 382-3430. This Notice satisfies a
prerequisite for CAG to commence an action against Violators in any Superior Court of California to
enforce Proposition 65. The violations addressed by this Notice occurred at numerous locations in each
county in California as reflected in the district attorney addresses listed in the attached distribution list.
CAG is serving this Notice upon each person or entity responsible for the alleged violations, the California
Attorney General, the district attorney for each county where alleged violations occurred, and the City
Attorney for each city with a population (according to the most recernt decennial census) of over 730,000
located within counties where the alleged violations occurred.

o CAGQG is a repistered corporation based in California. CAGisa nonprofit entity dedicated to protecting
the environment, improving human health, and supporting environmentally sound practices. By sending
this Notice, CAG is acting “in the public interest” pursuant to Proposition 65.

‘e This Notice concerns violations of the warning prong of Proposition 65, which states that “[n]o person
in the course of doing business shall knowingty and intentionally expose any individual to a chemical
known to the state to cause cancer or reproductive toxicity without first giving clear and reasonable
warning {o such individual . . > Cal. Health & Safety Code § 25249.6.

« (1)8in 1® BIRD PROTECTOR PROTECTS BIRDS FROM LICE AND MITES For Small

Cages (item No. C311) and (2) 8 in 1® BIRD PROTECTOR PROTECTS BIRDS FROM
LICE AND MITES For Large Cages (Item No. C310) contain p-Dichlorobenzene which s

1




known to the Siate of California to cause cancer. On January 1, 1989, the Governor of California
added p-Dichlorobenzene to the list of chemicals known to the State to cause cancer. This addition
took place more than twenty (20) months before CAG served this Notice.

» This Notice addresses consumer products exposures. A “[¢]onsumer products exposure’ is an exposure
which results from a person’s acquisition, purchase, storage, consumption, or other reasonably
foreseeable use of a consumer good, or any exposure that results from receiving a consumer service.”

Cal. Code Regs. tit. 27, § 25602(b).

Violators caused consumer product exposures in violation of Proposition 65 by producing or making
available for distribution or sale in Califomia to consumers (1) 8 in 1® BIRD PROTECTOR PROTECTS
BIRDS FROM LICE AND MITES For Small Cages (Item No. C311) ard (2) 8 in 1® BIRD
PROTECTOR PROTECTS BIRDS FROM LICE AND MITES For Large Cages (Item No. C310)
(hereinafter “Bird Protectors”). The packaging for the Bird Protectors (mneaning any label or other
written, printed or graphic matter affixed to or accompanying the product or its container or wrapper)
contain no Proposition 65-complaint warning. Nor did Violators, with regard to the Bird Protectors,
provide a system of signs, public advertising identifying the system and toll-free information services, or
any other system, which provided clear and reasonable wamnings. Nor did Violators, with regard to the Bird
Protectors, provide identification of the product at retail outlets in 2 manner that provided a warning
through shelf labeling, signs, menus, or a combination thereof. The Bird Protectors is a pesticide designed
to treat pet birds in the home or other environments and designed for application in confined spaces.

e This Notice also addresses environmental exposures. An “[e]nvironmental exposure™ is an exposure
which may foreseeably occur as the result of contact with an environmental medium, including., but not
limited to, ambient air, indoor air, drinking water, standing water, running water, soil vegetation, or
manmade or natural substances, either through inhalation, ingestion, skin contact or otherwise.
Environmental exposuzes include all exposures which are not consumer products exposures, or
occupational exposures.” Cal. Code Regs. tit. 27, § 25602(c).

Violators caused environmental exposures by not providing any Proposition 65~compliant warnings with the
Bird Protectors. Environmental exposures occur on and beyond the property owned or controlled by

Violators when the p-Dichlorobenzene existing in the Bird Protectors is released from the Bird Protectors
as a gas into environmental mediums such as indoor air, outdoor air and ambient air and expose individuals.

These violations occurred each day between February 23, 2007, and February 23, 2010, and are ever
continuing thereafier.

The principal rontes of exposure were through inhalation, dermal contact, and ingestion. Persons sustain
exposures by breathing in vapor emanating from the Bird Protectors during application and installation, as
well as through environmental mediums that carry the p-Dichlorobenzene once contained within the Bird
Protectors, or by handling the Bird Protectors without wearing gloves or by touching bare skin or mucous
membranes with gloves after handling Bird Protectors, as well as hand to mouth contact, hand to mucous

membrane,

Proposition 65 requires that notice of intent to sue be given to the violator(s) sixty (60) days before the suit
is filed. Cal. Health & Safery Code § 252549.7(d)(1). With this letter, CAG gives notice of the alleged
violations to Violators and the appropriate governmental authorities. In absence of any action by the
appropriate governmental authorities within sixty (60} calendar days of the sending of this notice (plus ten
(10) calendar days because the place of address is within the United States but beyond the State of
California), CAG may file suit. See Cal. Code Civ. Proc. § 1013, Cal. Health & Safety Code §

2
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25249 7(d)(1): and Cal. Code Regs. it. 27, § 25903(d)(1). CAG is ready and willing to discuss the
possibility of resolving its grievances in the public interest short of formal litigation. )

Dated: 02-2% . 20\ 0 (
ME]I Im’lll
Yeroushalmi & Associates
Atorneys for Consumer Advocacy Group, Inc.




times the level in question. in other words, the level of
exposure must be below the “no ohservable effect level
(NOEL),” divided by a 1,000-fold safety or uncertainty
factor. The “no observable effect level” is the highest dose
level which has not been associated with an observable
adverse reproductive or developmental effect.

Discharge that do wot result in a “significant amount” of
the listed chemical entering into any source of drinking
weater, The prohibition from discharges into drinking water
does not apply if the discharger is able to demonstrate that
a “significant amount” of the list chemical has not, does
not, or will not enter any drinking watcr source, and that
the discharge complies with all other applicable laws,
regulations, permits, requirements, or orders. A
"significant amount” means any detectable amount, cxcept
an amount that would meet the “no significant risk” o “no
observable effect” test if an individual were exposed to
such an amount in drinking water.

HOW IS PROPOSITION 65 ENFORCED?

Enforcement is carried out through civil lawsuits. These
lawsuits may be brought by the Attorney General, any
district attorney, or centain city attorneys(those in cities
with a population exceeding 750,000). Lawsuits may aiso
be brought by private parties acting in the public imerest,
but only after providing notice of the alleged violation to
the Attorney General, the appropriate district attorney and
city attomey, and the business accused of the violation.
The notice must provide adequate information to allow the
recipient to assess the nature of the alleged violation. A
notice must comply with the information and procedural
requirements specified in regulations (Title 27, California
Code of Regulations, Section 25903). A private party

may not pursue an enforcement action directly under

Proposition 65 if one of the governmental officials noted
above initiates an action within sixty days of the notice.

A business found to be in violation of Proposition 65 is
subject to civil penalties of up to §2,500 per day for each
violation. In addition, the business may be ordered by a
court of law to stop committing the violation.

FOR FURTHER INFORMATION...

Contact the Office of Environmental Heaith Hazard
Assessment’s Proposition 65 implementation Office at
{916) 445-6900.

b3




(1) 8in 1®BIRD PROTECTOR PROTECTS BIRDS FROM LICE AND MITES For
Small Cages (Item No. C311) and (2) 8 in 1® BIRD PROTECTOR PROTECTS BIRDS
FROM LICE AND MITES For Large Cages (Item No. C310)

CERTIFICATE OF MERIT

Health and Safety Code Section 25249.7(d)

I, Reuben Yeroushalmi, hereby declare:

1. This Certificate of Merit accompanies the attached sixty-day notice(s) in which it is
‘alleged the party(s) identified in the notice(s) has violated Health and Safety Code
section 25249.6 by failing to provide clear and reasonable Warnings.

2. [ am the attorney for the noticing party.

3. I have consulied with at least one person with relevant and appropriate experience or
expertise who has reviewed facts, studies, or other data regarding the exposure to the
fisted chemical that is the subject of the action.

4, Based on the information obtained through those consultations, and on all other
information in my possession, [ believe there is a reasonable and meritorious case for
the private action. I understand that “reasonable and meritorious case for the private
action” means that the information provides a credible basis that all elements of the
plaintiffs’ case can be established and the information did not prove that the alleged
violator will be able to establish any of the affirmative defenses set forth in the

statute.

5. The copy of this Centificate of Merit served on the Attorney General attaches to it
factual information sufficient to establish the basis for this certificate, including the
information identified in Health and Safety Code section 25249.7(h)(2). i.e., (1) the
identity of the persons consulted with and relied on by the certifier, and (2) the facts,
studies, or other data reviewed by those persons. o

Dated: 7. — 1.2 -~ 3 1\ Qu.._
@ By:  Reuben Yerowsmami




CERTIFICATE OF SERVICE

e e ———————————S——————

1 am over the age of 18 and not a party to this case. ]am a resident of or employed in the county where
the mailing occurred. My business address is 3700 Wilshire Boulevard, Suite 480, Los Angeles, CA

90010,
ON THE DATE SHOWN BELOW, | SERVED THE FOLLOWING:

1) 60-Day Notice of Intent 1o Suc Under Health & Safety Code Section 25249.6

2) Certificate of Merit: Health and Safety Code Section 25249.7(d)
3) Certificate of Merit (Attorney General Copy): Factual information sufficient to establish the

basis of the certificate of merit (only sent to Attorney General)
4) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A Summary

by enclosing copies of the same in a sealed envelope, along with an unsigned copy of this declaration,
addressed to each person shown below and depositing the envelope in the U.S. mail with the postage
fully prepaid. Place of Mailing: Los Angeles, CA

Name and address of each party fo whom documents were mailed:

Mr. John A. Heil, President, or Mr. Kent J. Hussey, President, or

Current President/CEO Current President/CEQ

United Pet Group, Inc. Spectrum Brands, Ine.

7794 Five Mile Road, Suite 190 Six Concourse Parkway, Suite 3300
Cincinnati, OH 45230 Atlanta, GA 30328

~ Name and address of each public prosecutor to whom documents were mailed:
See Distribution List

I declare under penalty of perjury under the laws of the State of Califomia that the foregoing is true and

correct.
O Jessic Mahn

Date of Mailing: 3 /68/10
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Distribution List

Alameda County Disirict Aformney
1225 Falion 51, Room 900
Oakland, CA 94612

1.0 Angeles County Dustrict Aomey
210 W Temple St. 13th Floor
l.os Angeles, CA 90012

Mono County District Agormey
PO Bax 617
Bridgeport, CA 93517

Alpine County Listrict Altormey

Madcra Counly District Agomey

Sun Joaquin County Thstrict Axtarncy

Oroville, CA 95965-3385

San Rajoel CA 54903

P() Box 248 209 W Yosemile Ave PQ Box 990

Markleeviile, A 96120 Maders, CA 93637 Stackion, CA_95201 -D990

Amador County District Allomey Mariposa Coumty District Atorney San Francisco County District Aloenecy
708 Court, Suite 202 £.0. Box 730 850 Bryant S¢, Rm 322

Jackson, CA 95642 Maripose, CA 95338 Sun Framcisco, CA 941043

Butte County District Atiomey Marin Courrty Thstrict Atomey San Dicgo County District Aftosmiey

25 County Cemet Dr. 3501 Civie Cemer Drive. K130 330 W, Broadway, Ste 1300

$an Diego, CA 92101-3803

Cataverns County Listhct Alomey
£91 Mouruain Ranch Road
San Anidress, CA 95249

Mendocine County District Auorey
P.O. Box Q0D
Ukiah, CA 95482

San Bernardino County District Altomegy
316 N Mountain View Ave
San Beenarding, CA 9241 50004

Office of the Attorney Gioneral
P.O. Box 70550
Qakland. CA S612-0350

Los Angeles City Attorney
200 N Muin St Ste {500
Los Angetes CA 90012

San Franeisco Cify Aftomey
# | Dr. Carlton B, Goodlent Place, Suite 234
San Francisco, CA 34102

Coluses County District Attorncy
Courthouse, 547 Market St.
Colusa. CA 95932

Inye County Dristrict Atcomey
P.O. Dpwer D
independence, CA 93526

Placer County District Anomey
HIB10 Justice Center Drive
Suite 240

Roseville, CA V5678-623 1

E25 5th St., 4% Fioor
Funka, CA 55501

400 County Center
Redwood City, CA 94063

Contma Cosia Comnty Districi Attorney | Orange County District Adorney Mereed County Districl Auomey

725 Count 5t., Room 402 PO Box 808 650 W, 20™ Street

Muminzr. CA 94553 Santa Ama, CA 92702 Merced. CA 95340

Del Notte County District Attomey Nevada County District Attomey Napa Coumty District Atlormay

430 ~H" St 201 Chorch 81, Suite 8 PO Box 720

Crescent City, CA 95531 Nevada City, CA 959592304 Nape CA 94559-0720

El Dorude County [istrict Atiorney Plurnes County District Afomey Raverside Coumy District Attorney

515 Mein 5t 520 Main Strect, Rm 404 4075 Main St

Plecerville, CA 98667-5657 Guiney. CA 95971 Riverside, CA 92501

Fresno County Listrict Atlemey Sasramento County Digtrist Allomey San Benito Coumty Districi Anorney

2220 Tudare St, Ste. 1000 901 G Street 419 4th St

Fresno. CA 93721 Sacramento, CA 958 H 1iollistes, CA 95023

Ciienn County District Afromey %an Luis Obispo County District Atlomey Siskivou County District Altormey

PQ Bux 430 County Governmen! Center, Rm 450 PO Box 586

Willows. CA 95988 San Luis Obispo, CA 93408 Yreka, CA 96097

Humbeidt County LHsirict Atlomey San Mateo County District Attomey Soleno County Disirict Attorney
600 Union Ave

Fuirfield CA 94533

Imperial County District Attomey
939 W, Main 5t.. 2 Floor

Santa Barbara County District Anomey
1112 Santa Barbars St.

Sanoma County Districl Attorney
600 Admimistration Dr.,

Hanford, CA 93230

Santa Cruz, CA 95061

E) Centro, CA 92243-7860 Santa Barbara CA 93101 Rm2i2-)

Santa Rosa. CA 95403
Kern County Lastrici Atomey Sante Clara County District Atlomey Shaste Coumty District Aomey
1215 Truxnm Ave. 70 W Hedding St 1525 Court 5t 3rd Floor
Bakorsfield CA 93301 San Jose, CA 93110 Redding. CA 96001-1632
Kings County Districl Anorney Sena Cruz County District Attomey Sieera County District Aftomey
Gov't Ctr, 1400 W Lacey Bivd ‘PO Box 1139 PO Box 457

Downieville, CA 95936-0457

“Trinity County District Atiomey

City Center Plaza
1200 3rd Ave # 1100
San Diego. CA 92101

Susanville, CA 96130

Luke County District Atomey Stanisiaus County District Attomey

285 N Forbes St FQ Box 442 PO Bon 3H

Lakeport, CA 954534790 Modesto, CA 95353 Weaverville, CA 96093

Madog County District Altorney Suner County District Anomcy Yuba County Distrct Atiormey

204 8. Court Street 4446 Sceond Sirecl 215 5th St

Alturas, CA 96101 -4020 Yuba City, CA 95891 Murysville, CA 95501

San Diego Ciy Anarney Lassen County Dismict Attorney Monterey County District Agomey
200 8 Lassen St, Suilc § PO B3ox 1131

Sajmas, CA 93902

Tuolumne County Thsirict Attomey
25 Green 5L
Sonora CA 95370

Tulare County Disiricl Atiomey
Coumy Civic Center, Rm 224
Visalia, CA 93291

Yolo County District Attomey
310 Second 51
Woodland, CA 95695

Veniurs County Digtrict Auomey
800 § Victoria Ave
Ventura, CA 93000

‘Tehama Cowumty District Attormey
PO, Box 519
Red Blufl, CA 96080

San Jose Clity Alorney
151 W, Mission St
San Jose, CA 95110




