
I

2

a
J

4

5

6

.|

8

9

l 0

il

1 2

1 3

t 4

t 5

l 6

1 7

t 8

r 9

20

2 t

22

a 1./. )

24

25

26

27

28

STEPHEN URE. ESQ.
LAW OFFICES OF STEPHEN URE,  PC
l5  l 8  S i x th  Avenue
Sarr Diego. CA 92101
Telephone: 6 I 9-235-5400

Attornevs for Plaintiff. Maureen Parker

SUPERIOR COURl 'OF THE STATE OF-  CALIFORNIA

COUNTY OF SAN DIEGO

Case No. 37-20 I 2-00 | 02048-CU-NP-CTL

LJNLI M ITED JTJRI SDI CTI ON

STIPULATION RE ENTRY OF
CONSENT JUDGMENT

Complaint  F' i led: August 9,2012

MAUREEN PARKER.

ACE HARDWARE. INC. .
DOES r -25

Plaint i f l .

Def-endants.
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l . INTRODUCTION

1.1 The Part ies

This Stipulat ion and fProposed] Order Re Consent Judgment ("Consent Judgment") is

hereby entered into by and between Maureen Parkeracting on behalf of the public interest

(hereinafter "Parker") and Ace Hardware Corporation (hereinafter o'Ace") and Southern Sales &

Marketirr-9 Group. Irrc (hereinafter "Southern Sales"). Collect ively Ace and Southern Sales shal l

be referred hereafter as "Defendants." with Parker, Ace and Southern Sales collectively referred

to as the "Parl ies' '  and each of thern as a "Party." Parker is an individual residing in Cali fornia

r,vho seeks to promote ar,vareness of exposures to toxic chemicals and improve human health by

reducing or el iminating hazardous substances contained in consumer products. Defendants each

ernplov ten or rnore persons and that each is a person in the course of doing business for purposes

of Proposit iorr 65. Cal. Health & Saf-ety Code $$ 25249.6 et seq.

1.2 Al legations and Representations

Parker alleges that Defendants have offered for sale in the State of California and have

sold in Cali fornia. gas gri l l  accessories containing lead, and that such sales have not been

accompanied by Proposit ion 65 r,varnings. Lead is l isted under Proposit ion 65 as a chemical

kno*'n to the State of California to cause cancer and birth defects or other reproductive harm.

Parker has cited "Gri l l  Mark Gas Gauge" UPC 843518005422, hereafter ("Gas Gauges"), as a

specif ic example of the gri l l  accessories that are the subject of her al legations.

For purposes of this Consent Judgment only, Southern Sales represents that such gri l l

accessories are distr ibuted to Ace and others by Southern Sales; that a port ion of such gri l l

accessories are sold irr Cal i fornia; and that Defendants had no reason to bel ieve that the i tem

conta ined lead unt i l  receiv ing Parker 's  60-Day Not ice on or  about  August  15,2011.

1.3 Product Descript ion

The products that are covered by this Consent Judgment are defined as Gas Gri l l  Gauges

and other gri l l ing accessories, containing exposed brass or other metals containing lead that are

distr ibuted by Southern Sales to Ace and others and sold in Cali fornia. Al l  such i tems shal l  be

ref-erred to herein as the ' 'Products."
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1.4 Not icesofVio lat ion/Compla int

On orabout  August  15.201 1"  Parker  served Ace,  and var ious publ ic  enforcement

agencies rvith a document enti t led "60-Day Notice of Violat ion" pursuant to Health & Safety

Code 525249.7(d) and orr July 13,2012 served the same on Southern Sales and various public

enforcernent agencies (referred to col lect ively as the "Notice"), al leging that Ace and Southern

Sales v\ 'ere in violat ion of Proposit ion 65 for fai l ing to warn consumers and customers that the

Products exposed Lrsers in Cali fornia to lead. No public enforcer di l igently prosecuted the claims

threatened in the Notice within sixty days plus service t irne relat ive to the provision of the Notice

to them b1' Parker. such that Parker f i led a complaint in the matter as captioned above on August

9.  201 2 ( "Cornpla int " ) .

1.5 Stipulat ion as to Jurisdict ion/No Admission

For pr"rrposes of this Conserrt Judgment only, the Part ies st ipulate that this Courl has

jurisdict ion over Defendants as to the al legations contained in the complaint f i led in this matter,

that venne is proper in the County of San Diego, and that this Court has jurisdict ion to approve,

enter. and oversee the enfbrcement of this Consent Judgment as a ful l  and f inal binding resolut ion

of al l  clairns w'hich \\ 'ere or could have been raised in the Cornplaint based on the facts al leged

there in and/or  in  the Not ices.

Def-endants deny the material al legations contained in Parker's Notice and Complaint and

maintain that they have not violated Proposit ion 65. Nothing in this Consent Judgment shal l  be

construed as an admission by Def-endants of any fact. f inding, issue of law, or violat ion of law;

Iror shal l  cornpl iance with this Consent Judgment consti tute or be construed as an admission by

Def-endants of an1,fact. f inding, conclusion. issue of law, orviolat ion of law, such being

specif ical ly denied by Defendants. However, this section shal l  not diminish or otherwise affect

the obl igations. responsibi l i t ies. and duties of Defendants under this Consent Judgment.

1.6 Effective Date

For purposes of this Consent Judgment, the term "Effect ive Date" shal l  mean the date this

Consent Judgrnent is errtered as a judgrnent of the Court.
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For purposes of this Consent Judgrnent, the term "Execution Date" shall mean the date

this Consent Judgrnent is s igned by al l  part ies in Clause l4 below.

2. INJUNCTIVE RELIEF: WARNINGS AND REFORMULATION

A Product that is rnanuf-actured on or after 90 days after the Effective Date that Southern

Sales distr ibutes or otherwise ships for sale or use in Cali fornia shal l  ei ther be (a) reformulated

pursuant  to  Sect ion2. l  or  (b)  inc lude a warning as prov ided in  Sect ion 2.3.

2.1 Reformulation Option. The Products shal l  be deemed to cornply with Proposit ion 65

uith regard to lead and be exempt f iom any Proposit ion 65 warning requirements for lead i f  the

exposed brass or other metal components that are part of the Products meet the fol lowing cri teria:

(a) the al lo1, from n'hich the cornponents are made shal l  have no lead as an intentional ly added

consti tuent: and (b) the al loy from which the cornponents are made shal l  have a lead content by

vveight of no more than 0.03% (300 parls per mil l ion, or " '300 ppm"). Defendants may compiy

r,r i th the above requirements by relying on inforrnation obtained from its suppliers regarding the

content of the al loy f l 'orrr which the components are made, provided such rel iance is in good faith.

Obtairr ing test results showing that the lead content is no more than 0.03o , using a method of

sLrff lcient sensit ivi ty to establ ish a l i rnit  of quanti f icat ion (as dist inguished from detection) of less

than 300 pprn shal l  be deerned to establ ish good faith rel iance.

2.2 Warning Alternative. Prodr.rcts that do not meet the warning exemption standard

set forth in Section 2.1 above shal l  be accompanied by a warning as described in Section 2.3

belou'.  The warning requirements set forth in Section 2.3 below shal l  apply only to Products

rnanufactured on or after 90 days after the E,ffective Date that Southern Sales distributes or

otherwise ships fbr sale or use in Cali fornia.
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2.3 Warnings. Where required under Section 2.2 above, Southern Sales shall provide

Proposi t ion 65 warnings as fbl lows:

California Prop. 65 WARNING: This product contains lead, a chemical known to
the State of California to cause birth defects or other reproductive harm.

OR

California Prop. 65 WARNING: This product contains one or more chemicals
know'n to the State of California to cause cancer and birth defects or other
reproductive harm.

2.4 Where ut i l ized as an alternative to meeting the cri teria set forth in Section 2.1,

Sor.rthern Sales shal l  provide the warning language set forth in Section2.3 either:

(a) With the unit package of the Prodr"rcts or affixed to the Products. Such warning shall be

prominently aff ixed to or printed on each Product 's label or package or the Product i tself .  I f

pr irrted on the label. the warning shal l  be contained in the same section that states other safety

w'arnings. i f  an;,.  concerning the use of the Product; Southern Sales may continue to ut i l ize, on an

ongoirrg basis. unit  packaging containing substantively the same Proposit ion 65 warnings as those

set forth in Section2.3 above. but only to the extent such packaging rnaterials have already been

printed uithin ninety days of the Effect ive Date. or

(b) In the o\\,ner's manual of another product in which the Product is a component, but only i f

the other product: ( i)  rnay calrse serious injury or bodi ly harm unless used as directed; ( i i )  is

sophist icated. dif f icult  to r-rnderstand or instal l ,  set-up, or assemble; or ( i i i )  has one or lnore

features a consumer rnust read about in order to know how to prograffl or use the Product. If the

vl 'arning is given in the owner's lnanual pursuant to this subsection, i t  shal l  be located in one of

the fol low,ing places in the manual: the outside of the front cover; the inside of the front cover;

the f irst page otherthan the cover; orthe outside of the back cover. The warning shal l  be printed

or stamped in the manual or contained in a durable label or sticker affixed to the manual in a font
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no smaller than the fbnt used for other chemically-related safety warnings in the manual.

Alternatively. the warning may be included in a safety warning section of the owner's manual.

Sotrthern Sales may continue to uri l ize, on an ongoing basis, owner's manuals containing

sr"rbstantively the same Proposit ion 65 warnings and without the addit ional admonit ions as those

set fbrth in Section 2.3 above. but only to the extent such manuals have already been printed

r,r'ithin tli l let;' da1,s of the E,ffective Date. Owner's manual warnings may only be allowed if the

o\\ ' l ter 's manual is sold in the same package and at the same t irne as the other product and not for

Products sold separately.

2.5 The requirements for warnings, set forth in Section 2.3 above are imposed

pursuant to the terms of this Settlernent Agreement. The Parties recognize that these are not the

exclusive rnethods of providing a narning under Proposit ion 65 and i ts implementing regulat ions

and that they ma1/ or may not be appropriate in other circumstances.

2.6 If  Proposit ion 65 warnings for lead or lead compounds or other specif ied

chernicals should no longer be required, Defendants shal l  have no further warning obl igations

pursuant to this Sett lernent Agreement. Except in the event that a change in the law requires

rnodif icat iorr or ceases to require such warnings in the event that Defendants cease(s) to

irnplernent or rnodif ies the warnings required under this Sett lernent Agreetnent, Defendants shal l

provide writ ten notice to Parker (through counsel) of i ts intent to do so, and of the basis for i ts

intent. no less than thirtv (30) davs in advance.

PAYMENTS PURSUANT TO HEALTH & SAFETY CODE3.

\2s249.7 (b\

With regard to al l  clairns that have been raised or which could be raised with respect to

failure to n'arn pursuant to Proposition 65 with regard to lead in the Products, Defendant(s) shall

s f -3  I  I  5412
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pay a civi l penalty of $3.000 pursuant to Health and Safety Code section 25249.7(b), to be

apportioned in accordance with California Health & Safety Code $ 25l92,with75% of these

furrds rernitted to the State of California's Office of Environmental Health Hazard Assessment

and the remaining25% of the penalty remitted to Parker, as provided by California Health &

Safetl, Code S 25249.12(d) and the instructions directly below.

Defendant(s) shall issue two separate checks for the penalty payment: (a) one check made

pa1'able to "OEHHA" (tar iderrtification number: 68-0284486) in an amount representing 75o/o of

tlre total penalty (i.e.. $2250.00); and (b) one check in an amount representing25o/o of the total

penaltl, ( i .e.. $750.00) made payable directly to Parker. Defendant(s) shall mail these payments

vvithin fifteen da1,s follor,r'ing the Effective Date, to the following addresses respectively,

providing a cop)' of its checks and transmittal letters to Parker's counsel at that t ime as well:

Proposit ion 65 Sett lement Coordinator
Cali fornia Deparlment of Justice
l5 l5  C lay  S t ree t .  20 th  F loo r
Oakland. CA 94612-1413

Maureen Parker
C/O Law Offices of Stephen Ure, PC
1518  S ix th  Ave .  San  D ieso .  CA 92101

4. REIMBURSEMENT OF FEES AND COSTS

The part ies reached an accord on the compensation due to Parker and her counsel under

the private attorne)/ general doctr ine and principles of contract law. Underthese legal principles,

Def-enclant(s) shal l  reimburse Parker's col lnsel for fees and costs, incurred as a result of

investigating. bringing this matter to Defendant(s) attention, and negotiat ing a sett lement in the

public interest. Defendant(s) shal l  pay Parker's counsel $20,000.00 for al l  attorneys' fees, expert

and investigation fees. and related costs associated with this matter and the Notice. Defendant(s)

shall r.r' ire said monies to the "Law Offices of Stephen [Jre, PC, Trust Account" (tax identification

ntrrnber 42-1641673) w,ithin fifteen days following the Effective Date. The Law Offices of

Stephen Ure. PC wil l  provide Defendant(s) with wire instruct ion and tax identi f icat ion

inforrnation on or before the Effective Date. Other than the payment required hereunder, each

s f - 3 1 1 5 4 1 2
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side is to bear i ts own attorneys' fees and costs.

5. RELEASE OF ALL CLAIMS

5.1 Release of Defendants and Downstream Customers

Parker. orr behalf of herself ond in lhe public interesl, releases Defendants and each of its

downstrearn distr ibutors. wholesalers, l icensors, l icensees, auctioneers, retai lers, franchisees,

dealers. customers. o\vners. purchasers, users, parent cornpanies, corporate aff i l iates, subsidiaries,

arrd their respective off icers. directors, attorneys, representatives, shareholders, agents,

successors. assigrrs. and ernployees, and sister and parent enti t ies (col lect ively "Releasees") from

all  clairns fbr violat iorrs of Proposit ion 65, up through the deadlines provided herein for

compll , in_q rvith terrns of this Consent Judgment, based on exposure to lead from the Products as

set fbrth in her Notice of Violat ion. Compliance with the terms of this Consent Judgment

consti tr .r tes compliance with Proposit ion 65 with respect to exposures to lead from the Products.

The Parties further understand and agree that this release shall not extend upstream to any entities

that manufactured the Products fbr Southern Sales or any colnponent parts thereof or to any

distr ibutors or suppliers who sold Products or any corxponent parts thereof to Southern Sales

(  "  Upstrearn Ent i t ies") .

In addit ion to the foregoing. Parker. on behalf of herself ,  her past and current agents,

representatives. attorneys. and sl lccessors and/or assignees, and not in her representative capacity,

hereby, u'aives al l  r ights to inst i tute or part icipate in, direct ly or indirect ly, any form of legal

action and releases any other Claims that she could make against Defendants or their Releasees

arising r-rp to the Effect ive Date with respect to violat ions of Proposit ion 65 based upon the

Products. With respect to the foregoing waivers and releases in this paragraph, Parker hereby

specif ical l l , rvaives an), and al l  r ights and benefi ts which she now has, or in the future may have,

conferred b1,vir1ue of the provisions of Section 1542 of the Cali fornia Civi l  Code, which

prov ides as fo l lows:

s f - 3 l l 5 l l l
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A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR
AT THE TIME OF EXECUTING THE RELEASE,,  WHICH IF KNOWN BY
HIM MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH
THE DEBTOR.

Parker understands and acknowledges that the signif icance and consequence of this

waiver of Cali fornia Civi l  Code Section 1542 is that even i f  Parker suff-ers future damages arising

out of or result ing frorn. or relate direct ly or indirect ly to. in whole or in part,  the Products, she

r,r, i l l  not be able to make any claim forthose damages against Defendants or Releases or any other

person in the col lrse of business involving the Products and the successors and assigns of any of

thern. r,r 'ho rnay use. maintain. distr ibute, sel l .  or supply the Products. Furthermore, Parker

acknovvledges that she intends these consequences forany such claims which may exist as of the

date of this release but which Parker does not know exist,  and which, i f  known, would material ly

affect her decision to enter into this Sett lement Agreernent, regardless of whether her lack of

knon' ledge is the resr-r l t  of ignorance, oversight, error. negl igence, or any other cause.

5.2 Defendants' Release of Parker

Def'endants n'aive any and all clairns against Parker, her attorneys and other

representatives. for arry and al l  act ions taken or statements made (or those that could have been

taken or rnade) by Parker and her attorneys and other representatives, whether in the course of

investigating clairns or othern,ise seeking enforcement of Proposit ion 65 against i t  in this ntatter,

and/or vvith respect to the Products.

6. ENFORCEMENT

Any Party ma),. by rnotion or application for an order to show cause, enforce the terms

and condit ions contained in this Sett lement Agreement. A Parly may enforce any of the terms

and condit ions of this Sett lernent Agreement only afterthat Party f irst provides 30 days notice to

s f -3  I  15 .112
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the Partl '  al legedly fail ing to cornply with the terms and conditions of this Settlement Agreement

and atternpts to resolve such Pafty's f-ai lure to comply in an open and good faith manner.

7. SEVERABILITY AND MERGER

I f .  subsequent to the execntion of this Consent Judgment, any of the provisions of this

document are held b1,a court to be unenforceable, the val idity of the enforceable provisions

remaining shal l  not be adversely affected.

This Consent Judgrnerrt contains the sole and entire agreement of the Parl ies and any and

all  prior negotiat ions and understandings related hereto shal l  be deemed to have been merged

w'i thin i t .  No representations or terms of agreement other than those contained herein exist or

have been made b1, any Party n,ith respect to the other Party or the subject matter hereof.

8. GOVERNING LAW

The terrns of this Consent Judgment shal l  be governed by the laws of the State of

Cali fbrnia and appl),  within the State of Cali fornia. Cornpl iance with the terms of this Consent

Jr.rdgment resolves an), issue. l to\\ ,  or in the future, with the requirements of Proposit ion 65 with

respect to al leged exposLlres to lead arising from the Products. In the event that Proposit ion 65 is

repealed or is othern' ise rendered inapplicable by reason of law general ly, or as to the Products,

then Defendarrts shall pl'or,,ide r,vritten notice to Parker of any assefted change in the law, and shall

have no further obl igations pursuant to this Consent Judgrnent with respect to, and to the extent

that. the Products are so af-fected.

9. NOTICES

Unless specif ied herein. al l  correspondence and notices required to be provided pursuant

to this Consent Judgrnerrt shal l  be in writ ing and personally del ivered or sent by: ( i)  f i rst-class,

(registered or cert i f-red rnai l)  return receipt requested; or ( i i )  overnight courier on any party by the

other part l '  at the fol lowing addresses:

10
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For Defendants:

Karen Aldridge Cran,ford
Nelson Mul l ins Ri ley & Scarborough LLP
Mer id ian I  17" 'F loor
1320 Main Street
Colurnbia. SC 29201

and

For Parker :

Stepherr Ure
Larv Off ices of Stephen Ure. PC.
1 5 1 8  S i x t h  A v e n u e
San Diego.  Cal i forn ia 92101

An1,part1,. f}om t ime to t ime. may specify in writ ing to the other party a change of address to

vvhich al l  notices and other conrmLlnications shal l  be sent.

IO. COUNTERPARTS:FACSIMILESIGNATURES

This Consent Judgrnerrt may be executed in counterparls and by facsimile, each of which

shall  be deemed an original.  and al l  of which, when taken together, shal l  consti tute one and the

salne doctrment.

11. COMPLIANCE WITH HEALTH & SAFETY CODE Q 25249.7(f l /COURT

APPROVAL

Parker agrees to con-rply with the requirements set forth in California Health & Safety

Code ;25249.7(f) and to promptly bring a Motion for Approval of this Consent Judgment and

Defendants shal l  support approval of such Motion.

This Consent Judgment shal l  not be effect ive unti l  i t  is approved and entered by the Court

and shal l  be nul l  and void i f .  for any reason, i t  is not approved and entered by the Court within

trvelve months after i t  has been ful ly executed by the Part ies.

l l

s f -3  I  15 ,112
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12. MODIFICATION

This Consent Jr-rdgrnent may be rnodified only by further stipulation of the Parties and the

approval of the Courl or Llpon the granting of a motion brought to the Court by either Party.

13. ATTORNEY'S FEES

13.1 A party who urrsuccessful ly brings or contests an action arising out of this Consent

Jr"rdgrnent shal l  be required to pay the prevai l ing party's reasonable attorney's fees and costs

tunless the unsuccessful party has acted with substantial just i f icat ion. For purposes of this

Consent Judgrnent. the terrn substantial just i f icat ion shal l  carry the same meaning as used in the

Civ i l  Discovery Act  o l '1986.  Code of  Civ i l  Procedure Sect ion 2016,  et  seq.

13.2 Nothing in this Section shal l  preclude a Party from seeking an award of sanctions

pursuant to law.

14. RETENTION OF JURSIDICTION

This Court shall retain jurisdiction of this matter to irnplement or rnodify the Consent

Judgment.

I5. AUI'HORIZATION

The r.rndersigned are authorized to execute this Consent Judgment on behalf of their

respective Part ies and have read" understood and agree to al l  of the terms and condit ions of this

document and certifies that he or she is fully ar"rthorized by the Party he or she represents to

execute the Consent Jr.rdgment orr behalf of the Party represented and legally bind that Party.

Except as expl ici t ly provided herein, each Party is to bear i ts own fees and costs.

ISignatures Follow]

t2
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APPROVED AS TO FORM:

Dated: Septernber " 2012 On behalf of Def-endants Southern Sales &
Marketing Group, Inc. and Ace Hardware
Corporation

Cory Manning, Esq.
Karen Aldridge Crawford, Esq.
Nelson Mull ins Riley & Scarborough
Attorneys for Defendants
Southern Sales & Marketing Group, Inc. and
Ace Hardware Corporation

Dated: Septernbe, _.2012 LAW OFFICES OF STEPHEN URE,,  PC

BY'
Stephen Ure, Esq.
Attorneys for Plaintiff.
Maureen Parker

IT IS HEREBY SO STIPULATED:

By

AGREED TO:

Date: Septernbet'_. 2012

B ) : -

Maureen Parker

AGREED TO:

Date:  Septernber  .2012

On Behalf of:
Southern Sales and Marketing Group, Inc.
Ace Hardware Corporation

By
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STIPULATION RE CONSENT JUDGMENT
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Dated: September__, 2012 Nelson Mullins Riley & Scarborough LLP

By;
Karen Aldridge Crawford
Afforneys for Defendant
Southern Sales & Marketing Group, Inc.

LAW OFFICES OF STEPI{EN URE, PC

BY,

0-t
Dated: September /' I ,2012

Stephen {Jre, Esq.
Afforneys for Plaintiff
MAUREEN PARKER

IT IS HEREBY SO STIPULATED:

AGREED TO: AGREED TO:

By:

On Behalf of:
Southern Sales and Marketing Group, Inc.

Date: 1 2'] n-

MAUREEN PARKER
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STIPULATION RE CONSENT JUDGMENT
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