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{| Daniel D. Cho (SBN 105409)

{{ Telephone:  310.623.1926

X N i

41 Consumer Advocacy Group, Inc.

I

HCONSUMER ADVOCACY GROUP, INC., | CASENO. CGC-12-523742
:’ in the pubhc intetest, _ _

1| JAY FRANCO & SONS, INC., a New York

R
i

e

{] Advocacy Group, Inc. (“CAG”) acting on behalf of itself and in the interest of the public and |
3 || defendant JAY FRANCO & SONS, INC. (“Jay F_ranco’-’), with each a Party and collectively

| referred to as “Parties.”

Safety Code: $§- 2’5249 6 -et: seq. (“Proposition 65”) ‘and ‘manufactuzes, dastnbutes and sells_ |

+ | o |
Reuben Yeroushalmi (SBN 193981)
Ben Yeroushalmi (SBN 232540}
YEROUSHALMI & ASSOCIATES
9100 Wilshire Boulevard, Suite 240W
Beverly Hills, California 90212
|Faesimile:  310.623.1930

Attorneys for Plaintiff,

SUPERIOR COURT OF THE STATE OF CALIFORNIA-

COUNTY OF SAN FRANCISCO

- Plaintiff, CONSENT JUDGMENT [PROPOSED]

v o Filed: August28,2012

Corporatlon and DOES 1-20;

Defend,a_nts.

1. INTRODUCTION

1.1 This Consent Judgment is entered into by and between plaintiff Consumen

12, I ay.Fra;nco--'employs ten or More Persons, is a person in.the"cou‘rse of doirig business

| for purposes of the 'Safe Drinking Water and Toxic Enforcement Act of 1986, California H»ealth &

CONSEN T JUDGMENT [PROPOSED]




1 || Childten’s Vinyl Placemats, including but not limited to The Amazing Spider Man Placemat,

- 2 || RN#18389 (*Placemats™).
3|l 13 Noticeof Violation.

4 13.1 Onorabout October 21, 2011, CAG served Jay Franco and various publig
5 I ‘enforcement agencies with a document entitled 5‘6’0:Day -N-oticé of Violation™ (the .‘
61 “October 21,201 t*N:.otiee”) that provided the tecipients with notice of alleged violations

-7, | ‘of Health & Safety Code § ;25249':’6 for-“failing to warn individuals in California of
8 ~EXpOSULEs 10 di(2=ethylheéxyl)phthalate (DEHP) contained in the Placemats.
9 it 1.3.2. . No public enforcer has comimenced or. dthgently prosecuted the atlegattons
10 1l -get forth in the October 21, 2011 NOtlce. |
H } 1.4 Cﬂmplamt
2 On August 27, 2012 CAG filed a Complaint for civil penalties and m]unctlve rellef
P ‘ (“Complaint”) in San Fra.m:tsco Superior Court, Case No GGC-12:523742. The Complatntl
1_4 1 alleges, among other thmos that Jay Franco wolated Proposmon 63 by failing to nge clear and
1: ] a ;reasonabl'e'warnmgs 'uf”exp“osure to DEHP from Plauemats.
17l 1.5  Consent to Jurisdiction
18 | ‘For purposes-of this Consent J udgment the parties stlpudate that this Court has ]urlsdxctlon :
19 J{over the _allﬁgatlons of violations contained in _the:Complamt and personal-- jurisdiction over J ay
20 1 Franeo as to the aets alle‘ged in the Complaint, that venue is proper in the City and Couuty of San|
o1 1 Francisgo and that this Court has jurisdiction to enter this Consent Judgment as a full séttlementl_
99 ) :and resolution of the allegations contained in the Complaint and of all claims which vtré-re or could
23 4 have been raised by any person or .entity_ bused in ‘whole or in part, directly or indirectly, on the
24 ]| facts alleged therein or arising thetefrom or related to. | |
5 H 1.6  No Admission |

26 | This Consent Judgment resolves clalms that ; are denied and drsputed The parties enter into|

27 1] this Consent Judgment pursuant to a qu and fmal settlement of any and all claims between the -

28 parttes for the purpose of avmdmg prolonged 11t1gat10n Thrs ‘Consent. Judgment shall not

CONSENT JUDGMENT [PROPOSED]
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113, . INJUNCTIVE RELIEF/CLEAR AND REASONABLE WARNINGS

e

| Covered Products unless they are reformulated to condain less than 0.1% DEHP by weight.

1 Sixty-Two Thousand Dollars ($62,000.00) by separate-checks apportioned as set forth below.

1| Hazard Assessment (OEHHA) in the amount 0f'$7,500.00, representm-g T5% of the total penalty;

1125% of the total penalty. Two -"séparate 1099s shall ‘be issued for the above payments: The first
111099 shall be issued to OEHHA, P.O. Box 4010, Saqramenfo,' CA 95184 (EIN: 68-0284486) in| |
1l the amount 0£'$7,500.00. The second 1099 shall be issued in the amount of $2,500.00 to CAG|
{| and delivered to: Yeroushalmi &'Yerdushélmi., 9100 Wilshire Boulevard, Suite 240W, Béverly-
| Hils, California 90212. |

{{ investigation of the public’s exposure to Proposition 65 listed chemicals through various means,

' Iabt)ratofy fees for testing for Prostitionﬁ-_S_-l'istedrchem-i_éals, expert fees'er-evaluating-exposureé :

}} CONSENT JUDGMENT [PROPOSED]

| constitute an admission with respect to any material allegation of the Complaint, each and every)

l2. DEFINITIONS

.2”5249 12: (a) one check made payable to the State of Cahfomla S Ofﬁce of Env1romnental Health].

| and (b) one chgck to-Consurner A_dvoca_cy Group, Inc. in the amount of $2,500.00, representing “

lieu of civil penalties to “Consumer Advocacy Group, Inc.” CAG will use this payment fof

allegation of which Jay Franco denies, nor may this Consent Judgment or compliance with it be

used as-evidence of any wrongdoing, misconduct, culpability or liability on the part of Jay Franco|
2.1 “Covered Products” means Children’s Vinyl Placemats; limited to those
‘manufactured, distributed, and/or sold by J:ay Franco.
2.2 “Effective Date” means.the date of the-Courts approval of this Consent J udgment)

3.1  As of the Effective Date, Jay Franco shall not sell or offer forsale in California

4. "SETTLEMEN T PAYMENT
4,1 .. Within ten (10) business days of the Effccnve Date, Jay Franco shaii pay a total of

4.1.1 Civil Penalties. Jay Franco shall issue two separate checks for a total

amount.of 10,000 thousand dollars ($ 1"0 000.00) as penalties pursuant to Health & Safety Code’-§

4.1.2 - Payment In Lieu of Civil Penalties: Jay Franco shall pay $4,000.00 in -

3
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1| environmental exposures to Proposition 65 listed chemicals, and the cost of hiring consulting and|
|| retained experts who - assist with the extensive scientific analysis necessary for those files in
{| litigation, as well as administrative costs incurred during the litigation, in order to reduce the

1|;public’s exposure to Proposition-65 listed chemicals by notifying those persons and/or entities

|| entities to teformulate their products or the ‘source of exposure to completely eliminate or lower

i the level of .Proposition 6‘5 listed chemicals, thexeby addressing the same public harm as allegedly

BEV-R NG Y NV S R .

J{1n the instant Action. Further, should the court require it, CAG will 'submit under seal, an|
|| aecounting of these funds as deseribed above as tohow the ﬁmds were used. The check shall “be_ '
J| made ‘payable to “Consumer Advocacy Group, Inc.” and delivered to Reuben Yeroushalmi,
i Yeroushalm1 & Yeroushalml 91 00 Wllshlre Boulevasrd, Suite 240W, Beverly Hlll’S -Callforma .
190212,

1| to “Yeroushalmi & Associates” as reimbursement for the investigation fees and-costs, testing costs,
{| expert fees, attorney .fee‘s, and other litigation costs and expenses for all work performed throughl -

1| the approval of this Consent J ud,gment

1] Yeroushalmi, Yeroushalml & Assomates, 9100 Wllshlre Blvd., Suite 240W, Beverly HIHS, CA;- o
1190212. |

. behalf bf .its_elf and in the. public interest and Jay Franco and'its officers, directors, msurersj_
1) employees, parents, shareholders., .&ivi'sio'ns,;' subdivisions, 'sﬁbsid‘iaries, p.érfners, afﬁl_iates, sister
1| companies and their successors and asslgns '(“D.efeﬁdant Releasees™), including but not limited to |
1] each of its éuppliers_, customers, distributﬁirs,.Wholés-ajg-rs, retailers, of any. other person in the

|l course of doing business, and the successors and assigns.of any of them, who may use, maintain,

| CONSENT JUDGMENT [PROPOSED]

through various mediums, including but not limited to consumer product, occupational, and

believed .to be responsible for such exposures and attempting to persuade those petsons and/or-

413 Reimb:ursemenf of Attorneys’ Fees and Costs: Jay Franco shall pay $48,000.00
4.2  Payments pursuant to 4.1, 1, 4.1.2 and 4 1.3 shall be dehvered to: Réubeh- |

5. MATTERS COVERED BY THIS CONSENT JUDGMENT

N | This Consent J udgment is a full, ﬁnal and binding resolutlon between CAG on_ _

4 .
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i1 exposures from Covered Products as set-forth in the Notice.

x

costs fines, pena:ltles, losses, or expenses {including, but not limited o, 1nvest1gat10n fees expert
{1 contingent (collectively *Claims™), against Jay Franco, Defendant Releasees, and Downstreai)
}| Defendant Releasees arising from any violation of Proposition 65 or any other statutory of
{] foregomg, as 1o alleged exposures o DEHP from Covered Produets, CAG hereby waives any and

; ;all rlghts and benefits which it now has ot in the future may have, conferred upon it with respect

|[regarding the failure to- warn about. exposure to DEHP from Covered Products by v1rtue of thel

| '_prov151orrs of section 1542 of the California Civil Code, wh1ch promdes as follows

_' CAG understands and acknowledges that the significance and consequence of this waiver of

{|resulting from, or related directly or indirectly to, in whole or inpart, the Claims arising from any

|| violation: of Proposition 65 or any other statutory or common law regarding the failure to warr]

|| CONSENT JUDGMENT [PROPOSED]

successors, and/or dssignees, hereby waives all rights to institute or participate in, ditectly or

| actions, and causes of action, in law or in equity, suits, ﬁliabiliti«es, demands, obligat_ions,: damages, '

| manufactured, distributed; or sold by Jay Franco and Defendant Releasees. In furtherance of the

to the Clalms arising from any v1olat10n of Proposition 65 or any other statutory or common law} -

distribute or sell Covered Products (“Downstream Defendant Releaéees”), for all claims for'
violations of Proposition 65 up through the Effective Date ba.ee.d on exposure to DEHP froml
Covered Products as'set forth in the Notice. Jay Franco and Defendant Releasees’ compliance
with this Consent Judgment shall constitute comphance with Proposition 65 with 1espect to DEHP

5.2 CAG on behalf of itself; its past and current agents, representatives, attorneys,

indirectly, any form of legal action and releases all claims, including, without limitation, allj

fees, and attorneys’ fees) of any nature whatsoever, whether known or ‘unknown,; . fixed or

common law regarding the failure to warn about exposure to DEHP from Covered Products

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR 'SUSPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH ¥ KNOWN BY HIM,
MUSTOHAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE o
DEBTOR

California Civil Code section 1542 is that-even if CAG suffers Tuture dama'ges.'arising out of o

5
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25 {{ including an identification of _the_:_ component(s) of the Covered Products that were tested.
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; éonseq_uences for -any such Claims arising from any violation of Proposition 65 or any other,
1| statutory ’01‘-'-common law regarding the failure to warn about é_xpo’sure 1o DEHP from Covered
| Products as may exist as of the date of this release but which CAG does not know exist, and which;
# ifknown, would materially affect their cie‘ci-siqn to-enter into this Consent Judgment, regardless of
{| whether their lack of knowledge is the result of ignorance, oversight, error, negligence, or-any
{ lo';her catse. |

{l6.  ENFORCEMENT OF JUDGMENT

{1 hereto. The parties may, by-notioe‘d motion or or&_e_r to show cause _béfore the Superior Court of
{| California, City and County of San Francisco, giving the notice required by law, enforce the terms|
tand conditions contained herein. A Party may eénforce a‘ﬁy of the terms and conditions of thig -
1 Coﬁ_éent Judgment only after that Pérty-”ﬁ'rst-providtes 30 days’ notice to the Party a_lléged'ly failing

1110 comply with the terms and conditions of this Consent Judgment and attempts to resolve such

|| proceeding to enforce Section 3 of this Consent Judgment, CAGshall provide a No'tice of Violation
.(“NOV”) to Jay Franco. The NOV shall inelude for each of the Covered Products: the date(s) thel -
- alleged violation(s) was observed and thc:-lo.c.atibn at which the Covered Products were offered for|

{|sale, and shall be accompanied by all test data obtained by CAG regarding the Covered Produ__cts,.

about exposure to DEHP. from Covered Products, including but not limited to any exposure to, or!
failure to warn with respect to exposure to DEHP from the Covered Products, CAG will not be .
able to ‘make any claim for those damages against .Jay.F_ranco or the Defendant Releasees o1

Downstream Defendant Releasees. Furthermore, CAG acknowledges that it intends these

6.1  The terms of this Consent Judgment shall be enforced exclusively by the partie

Party’s failure to comply in an open and good faith manner.

6.2  Notice of Violation. Prior to bringing any motion, order to show cause, or other

©6.2.1 Non-Contested NOV.- CA_G shail take no Turther action regarding'thé
alleged :vidIatiOn.if,:Within:BO days of receiving such NOV, Jay Franco serves a Notice of|
~ Election (“NOE”) that meets one of the following conditions:

6
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1{ party may seck whatever fines, eosts, penalties or remedies as may be provlded by law for any
j| violation of Proposition 65 or this Consent Judgment.

7. ENTRY OF CONSENT JUDGMENT

H California Health & Safety Code § 25249.7(f). Upon entry of the Consent Judginent, CAG and

1| Jay Franco waive their -Icspeéﬁva rights to-a hearing or4rial on the _éllegaﬁons_ of the Compia_ini. |

" Hand any and all pri:o_r agreements between the parties merged herein shall terminate and become

CONSENT JUDGMENT [PROPOSED]

(a) - The Covered Products were shipped by | Jay Franco for sale inf
' California before the Effective Date, or
(b) - Sinee receiving the NOV J ay Franco has taken corrective action by
either (i) requesting that itscustomers in Catifornia remove the Covered Products identified
in the NOV from sale in California and -de'stroy or return the Covered Products to Jay} -
.Franco-, or (ii) providing a clear and reasonable warning for the Covered Products identified
in the NOV pursuant to 27 Cal. Code Regs. § 25603
6.2.2 Contested NOV. Jay Franco may serve an NOE 1nform1ng CAG of its
electlon to contest the NOV within 30 days of receiving the NOV.
(@ Inits e‘lecti_oﬁ, Jay Franco may request that the sample(s) Covered -
Products tested by CAG be subject toconfirmatory testing at an EP A-accredited laboratory.|
| (b). If the confirmatory testingestablishes that the Covered Products do
- not contain DEHP, CAG shall take no-fur:t_he.r action regarding the alleged violation. If the
testing does not establish compliance -With'-P:'roposi'tiqn 65, Jay Franco may withdraw its
- NOE to f:ontest the violation and.méyser?e. anew NOE pursuant to Section 6.2.2.
| {cy  If Jay Franco does not withdraw an NOE to contest the NOV, the
Parties shall meet a;ld confer for a p'eribd- of no less than 30 days before CAG may seek an
order enforcing the terms of this Consent Judgment. |

6.3  Inany proceeding brought by either Party to enforce thl's Consent J udgment such .-

- 4.1  CAG shall file a motion 'seeking approval of this Consent Judgment pursuant tol

7.2 . If this Consent Judgmeht_i:s net approved by the Court, (a) this Con_seni Judgment -

.
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or in any other proceeding; and (c) the Parties agree to meet and confer to determine whether to

}{as provided by law and upon- entry of a modified Consent Judgment by the Court.

pam—y
- B2

{| meet and confer with the other Party prior to Tiling a motion to modify the Consent J udgment.
119. RETENTION OF JURISDICTION

{{10.  DUTIES LIMITED TO CALIFORNIA

H11. SERVICE ON THE ATTORNEY GENERAL

- {{ California Attorney Gernreral so that the Atto_rney General may review this Consent J ud-gment priog .
-1 to its submittal to the Court for approval. No sooner than forty five (45) days after the Attomeyé
1l General has received the aforementioned copy of this Consent Judgment, and in the absence off
_{| any written objection by the Attorney Ge‘nefa‘l to the terms of this Conseﬁt Judgment, the pa'rties;
.jmay then-submit it to the Court for approval. |
12.  ATTORNEY FEES |

null and void, and the actions shall revert to the status that existed prior to the execution date of
this Consent Judgment; (b) no term of this Consent Judgment or any draft thereof, or of the
negotiation, documentation, or other part or aspect of the Parties’ settlement discussions, shall

have any effect, nor shall anysuch matter be admissible in-evidence for any purpose in this Action,
modify the terms of the Consent J udgment and to resubmit it for approval.
8. MODIFICATION OF JUDGMENT-
8.1  This Consent Judgment may be modified only upon written agreement of the parties
and upon entry of a modified Consent J ud_gment by the Court thereon, or upon motion of any party
8.2  Any Party seeking to modlfy this Consent J udgment shall attempt in. good faith 1o
©'9.1  This Court shall retain jurisdiction of this matter to implement and enforce the terms

of this Consent Judgment.

This Consent Judgment shall have no effect on Covered Products sold outside the State off

California.

11.1 - CAG shall serve a copy of this Consent Judgment, signed by both partles on the

© ‘12,1 Exceptas specifically provxded 1nSeot10n 4, each Party shall bear its own costs and|

8
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1| hereto. No other agreements not-specifically referred to herein, oral or otherwise, shall be deemed
11 to exist or to bind any of the parties.
14. GOVERNING LAW

1|, governed by the laws of the State of California, without reference to any conflicts of law provisioné

1 of California law.

|| Consent Judgment and this Consent J udgment is the result of the joint efforts of the Parties. Thig

o
LA

__ and approved as to its final form by all Parties and their counsel. Accordingly, any uncertainty 'or_

agrees that any statute or rule of construction providing that ambiguities are to be.resolV_éd against) - -

.  the- drafting Party 'shou-l_d--not be employed in the interpretation of this Consent Judgment and, iny

this regard, the Parties hereby waive California Civil Code § 1654.
15. EXECUTION AND COUNTERPARTS

{1 or portable document format (pdf), which taken together shall be deemed to constitute one

1| document.

CONSENT JUDGMENT [PROPOSED]

attorney fees in'c.onnectiori with this action.
13. ENTIRE AGREEMENT

13.1 This Consent Judgment contains the 'sole and entire _agreemen_t and uﬁderstanding
of the parties with respect to the entire subject matter hefeof and any and all prior discussions,
negotiations, commitments and understandings related hereto. No rEpresentatiohs,- oral o1

otherwise, express or implied, other than those contained herein have been made by any party]

14.1 The validity, construction and performanee of this Consent Judgment shall be

142 The Parties, including their counsel, have participated in the preparation of thi§ -
Consent Judgiment was subject to. revision and modification by the Parties and has been accepted

ambiguity existing in this Consent J udgmcnt shall not be interpreted against any Party as a resuly

of the manner of the preparation of this Consent Judgment. Each Party to this Consent Judgment

I5:1 This Consent Judgment may be executed in-counterparts and by means of facsimilg
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{1 16.

NOTICES

16.1

Class Mail.

Any not1ces under this Consent Judgment shall be by personal dehvery or F1rst

If to CAG:

Reuben Yeroushalmi, Esq.

9100 Wilshire Boulevard Sulte 240W
Beverly Hills, CA 90212

(310) 623- 1926

If1o JAY F.RANCO & SONS, INC.:

Joseph Franco

JAY FRANCO AND SONS, INC.
295 5th Avenue # 312

New York, NY 10016-7106

With a co.py to:

Robert Schuda

Rebecca Woodson

McKenna Long and Aldridge LLP.
300.South Grand Ave, 14™ Floor
Los Angetes, CA 90071

171

 AUTHORITY TO STIPULATE

Each si-gnatbry to this Consent J udgment certifies that he or she is fully éUthorized_

by the party he or'she.represe_nts‘ to enter into this C-dns‘eﬁt Judgment and to':execute it on behalf off

1{ the party represented and legally to bind that party _
| AGREED 10: - | ' AGREED.TO:

| Date: ,2014 Date: _ ' ,2014
By: - , . o By: _ - ]
- For Plaintiff, CONSUMER ADVOCACY °~  For Defendant, JAY FRANCO & SONS, INC. |
GROUP, INC. ' ' : : o

10
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AGREED TO:
W pate: _ A2~/ ,2014

For Plaintiff, CONSUMER ADVOCACY

| GrROUP, INC.

|IT IS SO ORDERED.

Date:_

AGREED TO:
‘Date , 2014

By: L o
For Defendant, JAY FRANCO & SONS, INC.

JUDGE OF THE SUPERIOR COURT

a1
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295 5th Avenue # 312
New York, NY 10016-7106

With a copy to:

. Robert Schuda
Rebecca Woodson
McKenna Long and Aldridge LLP
© 300 Souih Grand Ave. 14% Floor
AGREED TO:

Date: , 2014

By: |

AGREED TO:
Date: _14 November, 2014

For Plaintiff, CONSUMER ADVOCACY

© GROUP.INC.,

IT IS SO ORDERED.

. Dater

L By: & , 4 ‘
For Defendant, JAY FRANCO & SONS,
e

JUDGE OF THE SUPERIOR COURT




