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WILLIAM F. WRAITH, SBN 185927
WRAITH LAW

16485 Laguna Canyon Rd., Suite 250
Irvine, California 92618

Tel: (949) 251-9977

Fax: {949} 251-9978

Attorneys for Plaintiff
Environmental Research Center

MELISSA A. JONES (SB #205576)
maiones@smei,com

CARISSSA M. BEECHAM (8B #2546235)
cmbeecham{rﬁfstoel.com

STOEL RIVES LLP

500 Capitol Mall, Suite 1608

Sacramento, CA 93814

Tel: (816) 447-0700
Fax: (916)447-4781

Attorneys for Defendant
World Health Products dba GAT

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE, CENTRAL JUSTICE CENTER

ENVIRONMENTAL RESEARCH
CENTER, a California non-profit
corporation,

Plaintiffs,
Vs,

WORLD HEALTH PRODUCTS, LLC,
GERMAN AMERICAN
TECHNOLQGIES, WORLD HEALTH
PRODUCTS dba GAT, GAT, and DOES
125, Inclusive,

Defendants.
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1. INTRODUCTION
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Case MNo.: 30-2012-00586828-CU-MC-C3C
Judge: Hon. Franz, EMiller

[PROPOSED] STIPULATED CONSENT
JUDGMENT; {[PROPOSED] ORDER

[Health & Safety Code § 25249.5, af seq.|

Action Filed: July 26, 2013
Trial Date: September 3, 2013

1.1 This Action arises out of the alleged violations of California’s Safe Drinking

Water and Toxic Enforcement Act of 1986, California Health and Safety Code Section 25249.5
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et seq. (also known as and herein afer referred to as *Proposition 657) regarding the following
four products (hereinafier collectively the “Covered Producis™ or “Covered Product”™ to referto a
single product):

1} German American Technologies GAT Jetfuel Pyro

2) German American Technologies GA'l Joliuel

1} German American Toechnologies lestagen

4}y CGAT Testrol

1,2 Plaintiff Environmental Research Center. Ine. ("ERC™) is o California non-proli
curporation acting as a private enforcer of Proposition 65 that Is dedicated to. among other
causes, helping safvguard the public from health hazards hy reducing the usc and misuse of
hazardous and toxic chemicals, facilitating a safe environment for consumers and employees,
and encouraping corpurale responsibility. ERC brings this Action in the public interest pursuant
to California Health and Safety Code Section 25245.7.

1.3 Defendant WORLD HEALTI PRODUCTS is a Conneeticut Limited Lishility
Company that does business as GA'l (collectively relurred to herein as “World Health™). oy
purpases of this Consent Judgment, at all relevant times, World Health employed ten or more
persons, and is a “persen in the course of deing business”™ within the meaning af Propusition 63,
World Henlth manvfactures, distributes, and sclls the Covered Produets.

1.4 ERC and World Health are hereinalter sometimes relerred o individually as a
“Party” or collectively as the “Parties.”

1.5  On Oclober 21,2011, purseant lo Calilornia Health and Salety Code Section
25249 (d)( D), ERC served a Notice of Viclations of Proposition 63 (“Notice of Violations™) on
the Calilurnia Attorney Ueneral, other public enforcers, and World Health, A true and correct
copy of the Notice of Violations is attached herelo s ExBibit A,

1.6 After more than sixty (60) days passed since service of the Notice of Violations,
and no Jesipnated governmental agency filed a complaint against World 1 leulth with regard 1o
the Coversd Products or the alleged violations, ERC filed the Complaint in this Action {the

~Complaint’} for injunctive relicf and civil penalties. The Complaint is based on the allegations
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i Il Notice of Violalions.

1.7 The Complaint and the Notice of Violations cuch allege that World Healtl:
manufactured, distributed, and/or sold in Califomia the Covered Products, which contoin lead, a
chemical listed under Proposition 63 as a carcinogen and reproductive toxiu, and expose
consumers at o level requiring a Proposition 65 warning. Further, the Complaint and Notice of
Violations allege that use of the Covered Products exposes persons in California to lead without
{irst providing clear and reasonable warnings, in violation of California Health and Safety Code
Seotion 25249.6. World Health denies all material allegations of the Natices of Violation and
the Complaint, asserts numerous affirmative defenses, and specilically denies that the Covered
Products require o Proposition 63 warning or otherwise cause harm (o any person.

1.8 The Parties enter into this Consent Judgment in order to settle, compromise, and
resolve disputed claims and avoid prolonged and costly litigation, Nothing in this Consent
Judgment, nor compliance with ils terms, shall constitute or be construed as as adimission by any
ol the Parties. or by any of their respeclive officers, directors, shareholders, employeus, agents,
parent companies, subsidiaries, divisions, affiliates. supplicrs. franchisces. liconsees, distributors,
wholesalars, or retailers, of any fact, conclusion ot Jaw, issue of law, violation of law, fault,
wrongduing, or liability, including without limitation, any admission concerning any alleged
violation of Proposition 65, Except as expressly set forth herein, nothing in this Consent
ludgment shall prejudice, waive, or impair any right. remedy, argument, or defense the Parties
may lave in any other or future legal proceeding unrelated to these proveedings. However,
nothing in this Section shall affect the enforceability of this Consent Judgment.

1.9  The "Effective Date” of this Consent Judgmen shall be the date this Consent
tudgment iy entered by the Court,

2. JURISDICTION AND VENUE

For purposes of this Consent Judgment only. the Parties stipulate that this Court has

jurisdiction uver the subject matter of this Action and personal jurisdiction vver the Parties. thal

venue is proper in this Cowt, and that this Court has jurisdiction to enter this Consent Judgment

pursuant to the terms set forth herein,
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3, INJUNCTIVE RELIEF, REFORMULATION, TESTING, AND WARNINGS

3.1 Beginning on the Effective Date, World Health shall be permanently enjoined
from manufacturing for sale in California, directly selling to a consumer in California, or
“Disiributing inta California” any of the Covered Products fur which the maximum daily dose
recommended on the label contains moare than 0.5 micrograms of lead, unless such Covered
Product complics with the waming requirements in Section 3.3 or qualifies as a “Relormulated
Covered Produet”™ pursuant to Section 3.4, “Distributing into California™ means to directly ship
any of the Covered Products into Californin [or sale or to sell any of the Covered Products Lo a
dlistributar that World Mealth knows or has reason to know will sell the Covered Product in
Calitornia.

3.2 Calculation of Lead Levels

As used in this Consent Judgment, lead levels are caleulated pursuant Lo the testing
protocul deseribed in Section 3.5, For purpuses of measuring the lead, the highest lead detection
result of the five (3) randomly selected samples of the Covered Products will be controlling,

3.3  Clear and Reasonable Warnings.

For those Covered Products that are subjeet to the warning requirement ol Section 3.1,
World Health shall provide the following warning:

WARNING: This product contains chernieals known to the State of

Californin to cause [cancer and] birth defects or other repreductive harm.

ro not use while pregnant, nursing or trying to become pregnant,

The text in brackets in the warming above is optional, except that the term “cancer and”
must be included only i1 the maximum daily dose recommended on the label contains more than
15 micrograms of lead.

The warning shall be prominently affixed to or printed upon the lnbel of the Covered
Product so as to be clearly conspicucus, as compared with other statements or designs on the
lubel, and to render i1 likely to be read and understood by an ordinary purchaser or user of the
Cavered Product, {f the waming is displayed on the Covered Product’s label, it shall be at Jeast

the same size as the largest of any other health or safety warnings on the Covered Praduct and

4.
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the word “WARNING” shall be in all capital letters und in bold print.

Yor any Covered Products sold via any and all websites owned or operated by World
[ealth or GAT, the warning shall appear on all of the checkoat pages on the websies tor
California consumers relating to any of the Covered Products being sold. The websie wurning
shall conspicuous, as compared with other statements or designs on the webpage, so as to render
it likely to be read and understood by an ordinary purchaser or user of the product.

World Flealth shall not provide any additional information, stalements, or coniments

regarding Proposition 63 in addition to the warning.

3.4 IReformulated Covered Produacts.

A Reformulated Uovered Product is ene for which the maximum recommended daily

serving un the label containg no more than 0.5 micrograms of Jead per day.

3.5 Testing and Quality Control Methodology

{13 Beginning within one year of the Effective Date, World Health shall test five (3)
randomty selected samples of each of the Coverad Produets (in the form intended fov sale to the
end-user) for lead content to determine the daily lead exvosure when taken ag directed on the
Covered Product’s fabel. The testing requirement does not apply to any ot the Covered
Products for which World Health has provided the wamning specified in Section 3.3,

() Testing for lead shall be performed using Inductively Coupled Plusma-Mass
Spectrometry (1C1P-MS™) and closed-vessel, micrownve-assisted digestion employing high-
purity reagents or any other testing methad subsequently agreed to in writing by the Partics.

(c) All testing pursuant {o this Consent Judgment shall be performed by an
independent third-party laboratory certified by the California Environmental Laboratary
Accreditation Program or a laboratory that is registered with the United States Faod & Drug
Administration for the znalysis of heavy metals,

{y World I1ealth shall retain all test results and documentation fur a period of [our
{4) years from the dute of the test. World Health shall provide copies of the test resulis to FRO
within {0 days of World Health's receipt of the test results.

() World Ilealth shall test each of the Covered Produets at least once a year for a

.5.
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minimum of four (4 consecutive years by (esting [ive (5) randomly selected samples of each
Cavered Product which Waorld Health intends to sell or is manufaeturing for sale in Calilornia,
directly selling to a consumer in California, or Distributing into California, 11 tests conducted
pursuant to this Section demonstrate that no warning is required for a Covered Product during
each of four (4) consecutive years, then the testing requircments of this Section will no longer be

requiced s 1o that Covered Product. However, i during or after the four (4) veur period, Wurld

| Health changes ingredient suppliers for any of the Covered Products and/or reformulates any of

the Covered Products, World Health shall test that Covered Product annually for at least four {4}
consgcutive years after sueh change is made,

(N For purposes of this Consent Judgment, daily lead exposure levels shall be
measured in micrograms, and shall be calculated using the following formula: Micrograms of
lead per gram of produet, multiplied by grams per serving ol the praduct (using the Iargest
serving size appearing on the product label), multiplicd by servings ol the product per day (using
the largest number of servings in the recommended dosupe appearing on the product label} which
equals micrograms of lead cxposure per day.

4. SETTLEMENT PAYMENT

41 World Health shall make a total payment of $72,500.00 within 10 business days
of the Effective Date, which shall be in full and linal satisfaction of all potential civil penalties,
payment in ficu of civil penalties, and attorneys” lecs and costs. The payment will be in the Torm
ul checks sent to counsel {or ERC, William F. Wraith, Wraith Law, 16485 Laguna Canyon Road.
Suite 230, Irvine, California, 92618. The payment shall be payable to and apportioned as
follows:

4.2 $11,572.00 as civil penalties pursuant to California lealth and Safety Code
Section 23249, 7(h)([). Of this amount, $8,679.00 (75%) shall be payable to the Office of
nvironmental Health Hazard Assessment (“OLHHA™), and §2,893.00 (25%) shull be payable to
ERC. (Cal. Health & Safety Code § 25249.12(c¥(1) & (d)). ERC's counsel will forward the civil
pernaly to OETHA,

4.3 $15.350.00 payable to ERC as reimbursement to ERC for reasonable costs

6
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associated with the enforcement of Proposition 63 and other costs incurred as a result ol work in
bringing this Action.

4.4 $34,723.00 payable to ERC in licu of further civil penalties, tor the day-to-duy
husiness activities such as (1) continued enforcentent of Proposition 65, whicl includes work
analyzing. researching, and testing consumer products that may contain Proposition 63
chemicals, focusing en the same or shmilar type of ingestible products that are the subject matter
of the current Action: (2) the continued monitoring of past consent judgments and settlements to
ensure companies are complying with Proposition 65; and (3) giving 2 donation of $1,730.00 to
Children’s Environmental Health Network, an organization whese focus is to protect Lhe
developing child Trom envirorumental heaith hazards and promote a healthier environment by
reducing toxic chemical exposures in California through their Eco Health Child Care Program.

4.5 $10.855.00 payable to William F. Wraith as reimbursement of ERC's attorney’s
fees and attomey’s costs.

5, MODIFICATION OF CONSENT JUDGMENT

‘This Consent Judgment may be modificd oaly by: (i) Written agreesment and stipulation
ol the Partivs or (i) Upon entry of a modified Consent Judgment by the Courl. ERC is entitled
to relimbursement all reasonable altorneys® fees and costs regarding any modilication requested
or inttinted by World Health.

6. RETENTION OF JURISDICTION, ENFORCEMENT OF CONSENT JUDGMENT

6.1 This Court shall retain jurisdiction of this matter o enforee, modily or terminute
this Consent Judgment.

6.2  Any Party may, by motion or application for an order to show cause filed with
this Court, enforce the terms and conditions contained ir: this Consent Judgment. The prevailing
party in any such motion or application may request that the Cournt award its reasonable

attornevs' Tees and costs associated with such motion or application,

7. APPLICATION.OF CONSENT JUDGMENT

This Consent Judgment shall apply to, be binding upon, and benelit the Parties and thetr

respective ofticers, directors, shareholders, employees, agents, parent companies, subsidiaries,

1
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divigions. affiliates, franchisces, licensees, Customers {excluding private labelers), distributors,
wholesalers. retailers, predecessors, successors, and ussigns.
9. BINDING EFFECT, CLAIMS COVERED AND RELEASED

8.1 This Consent Judgment is & full, final, and binding resolution between ERC, on
behal ! of ftsel{ and in the public interest, and World Health, of any alleged vivlation of
Proposition 63 or its implementing regulations Tor failure to provide Proposition 63 warnings of
exposure to fead from the handling, use, or consumption of the Covered PFroducts, and fully
resolves all claims that have been or could have been asserted in this action up to and including
the date of entry of Judgment for {ailure ta provide Proposition 63 warnings for the Covered
Products regarding lead. ERC. on behalfof itself and in the public intercst, bereby discharges
World Tloalth and its respective officers, directors. sharcholders, emplayees, apents. parent
companies, subsidiarics, divisions, affi liates, suppliers, sranchisees, licensecs, customers (not
including private tabel customners of World Health), distributors, wholesalers, retailers, and all
other upstrearn and downstream entities in the distribution chain ofany Cuovered Product, and the
predecessors, successars and assigns of any of them {collectively, “Released Parties”). from all
claims for violations of Proposition 65 up through the flective Date based on exposure o lead
from the Covered Products as set forth in the Notice ol Vivlations and the Complainl,

8.2 ERC. on behalf of ftself only, herehy releases and discharges tie Released Partics
from all known and unknown claims lor alleged violativns ol Proposition 63, or for any other
statutory or cammon law claims arising from or relating to alleged exposures to lead in the
Covered Products os set forth in the Notice of Viclutions and the Complaint.

8.3  Compliance with the terms of this Consent Judgment shall be deemed to
constitute compliance by any Released Party with Proposition 65 regarding alleped exposures to
Jead in ke Covered Products,

8.4 Unknown Claims

It iy possible that other claims not known to the Partics arising out vl the facts alleged in
the Notice of Violations or the Complaint and relating to lead in the Covered Products thaf were

manufuctured before the Effective Date will develop or be discovered. ERC, on behalt ol itsel!

e
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only, acknowledges that this Consent Judgment acknowledges the claims released herein may
include unknown claims, and nevertheless waives California Civil Code Scetion 1542 as to any
such unknown claims. California Civil Code Section 1542 reads as {ollows:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST iN HIS OR HER

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH TF KNOWN

BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER

SETTLEMENT WITH THE DEBTOR.”

ERC, on behall of itself only, acknowledges and understands the significance and conscquences
of this specific waiver of Calilornia Civil Code section 1542,

8.3 ERC, on one hand, and Werld Health, on the other hand, each release and waive
all claims they may have against each other for any stalements or actions made or undertaken by
them in connection with the Notice of Violations or the Complaint. lowever, this shall not
affeet or limit any Party’s right to scek to enforce the terms of this Consent Judgment.

9, CONSTRUCTION AND SEVERABILITY

9.1  The terms and conditions of this Consent Judgment have been reviewed by the
respective counsel for the Parties prior to its signing, and each Party has had an opportonity to
fully discuss the terms and conditions with its counsel. 1n any subsequent interpretation or
construction of this Consent Judgment, the terns and conditions shall not be construed against
any Party.

9.2 In the event that any of the provisions of this Consent Judgment are held by a
court to be unenforcenble, the validity of the remaining enforceable provisions shall not be
adversely allected.

9.3 The terms and conditions of this Consent Judgment shall be governed by and
construed in accordance with the laws of the State of Calilornia.

10. PROVISION OF NOTICE
All notices required to be given to either Party to this Consent Judgment by the other

shall be in writing and sent to the following agenls listed below by: (a) lirst-class, registered, {b)

9.
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certified mail, (b) overnight courier, or (¢} personal delivery to the fotlowing

For Envirenmenial Research Center

Chris Heptinstall, Executive [tirector
Environmental Research Center

3111 Camino Del Rip MNorth, Suite 400
San Diego, CA 92108

William F. Wraith, Esq.

Wraith Law

16485 Laguna Canyon Roead, Suite 250
irving, CA 92618

Karen Evans, Esq.
Environmental Research Center

4218 Biona Place
San Diego, CA 92116

For World Health International, LLC

Melissa A, Jones

STOEL RIVES LLP

500 Capitel Mall, Suite 1600
Sacramento, CA 95814

With a copy to: -

Charies P Moser, President
World Healily Produets, L1LC
64 Sunnyside Avenue
Stwnford, CT 46902

11. COURT APPROVAL

11.1  Upon execution of this Censent Judgment by the Parties, ERC shall notice a

Mation for Court Approval. The Parties shall use their best efforis to support entry of this

Consent Judgment,

.10-

[PROPOSED STIPULATED CONSENT JUDGMENT]

TRALT AT AN TITRLARSR




.

28

112 IFthe California Attorney General objects Lo any term in this Consent Judgment,
e Parties shall wse their best ¢fforts to resolve the concem in a timely manoer, and if possible
prior to the hearing on the motion.

11,3 If this Stipulated Consent Judgment is not approved by the Court despite the

Parties best efforts. it shall be null and void and have ne foree or effect,

112, ENECUTION AND COUNTERPARTS

This Stipulated Consent Judgment may be exceuted i counterparts, whicly taken togeiber
shall be deemedd one document, A facsimile or .pdf signature shall be construed as vaiid and as
the ariginal signature.

13. ENTIRE AGREEMENT, AUTHORIZATION

13.1 This Consent Judgment contains the sole and entire agreement and understanding
of the Parties with respeet 1o the entire subject matter herein, and any and all prior discussions.
nepotiations, commitments and understandings related hereto. No representations. oral or
otherwise, express or implied, other than those conlained hervin have been mude by any Party.
No other agreements, oral or otherwise, unless specificully referred to herein, shalt be deemed to
exist or to hind any Party.

13.2  Each signatory to this Consent Judgmunt certifics that he or she is fully authonzed
I the Party he or she represents to stipulate w this Cunsent Judgment. Lixcept as uxplicitly
provided herein, each Party shall bear its own fees and costs,

14. REQUEST FOR FINDINGS AND FOR APPROVAL

14.1  This Consent Judgment has come belore the Court upon the request of the Parties.
The Partics request the Court to fully review this Consent Judgment and, being fully informed
regarding the matters which are the subject of this action, to:

(a) Find that the terms and provisions of this Consent Judgment represent a good
faith settleient of all matters raised by the allegations ol the Complaint, that the matter has heen
diligently prusecuied, and that the public intercst is served by such setllement: and
Iy
I
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(b)y Make the findings pursuant to Culifornia Health and Safety Code Section

75249, 7(H(4). and approve the Settlement, and this Consent Judgmen!.
IT IS SO STIPULATED:

ENVIRONMENTAL RESEARCH CENTER

,

Preditive Thrector

Dated: f%zf/azﬂ/.?

WORLD HEALTH PRODUCTS dba GAT

v /
- Dated;  +./ ZQ}))j

Dated: (ff/{ P/ ”K__;

William F. Wraith
Counsel for Environmental Researcl Center

STOEL RIVES LLP

Iy ones?| 72]12

Melissa A, Jlones E
World FHendihy Products dba GAT

12-
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ORDER AND JUDGMENT

Based upon the Parties’ Stipulation, and good cause appearing therefor, this Consent

Judgment is approved and judgment is hereby entered according to its terms.

IT IS 0 ORDERED, ADJUDGED AND DECREED.

Dated:

Judge, Superior Court of the State of California
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