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22 TECHNOLOGIES, WORLD HEALTH ) Trial Date: September 3,2013
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2 1-25, Inclusive,

24 Defendants.

25

26

27
, INTRODUCTION

1.1 This Action arises out of the alleged violations of Californi&s Safe Drinking

Water and Toxic Enforcement Act of 1986. Califon,ia Health and Safety Code Section 25249.5
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ut seq. (also known as and herein &tfirr referred to as “i’roposition 65”) regarding the following

2 four products (hereinalier coiiecsivdy the “Covered Products’ or “Covered Product to rcir to a

3 single product):

4 I) Getman American Tcclmologics OAF Jetfuel Pyro

5 .1 2) German American Technologies GAl Jetluci

6 3) German American icchnologies t’estagen

7 4) GA I ic strol

S 1.2 Plaintiff Environmental Research Center. Inc. (“ERC”) is a Cifihfornia nonprofit

P corporation acting as a private enforcer of Proposition 65 that is dedicated to. among other

tO causes, helping safeguard the public from health hazards by reducing the use and misuse of

11 hazardous and toxic chemicals, facilitating a safe environment for consumers and employees.

12 and encouraging corporate responsibility. ERC brings this Action in the public interest pursuant

13 to California Health and Safety Code Secdon 25249.7.

4 . 1.3 Defendant WORLD HEALIJI PRODUCTS is a Connecticut Limited liability

15 Company dat does business as GA F (collectively relLrred to herein as “World Health”). For

16 purposes of this Consent Judgment, at all relevant limes. World l-lealth employed ten or more

I? persons, and is a “person in the course of doing business” within the meaning of Proposition 65.

l Wand i-Zenith manufactures. distributes, and sel!s the Covered Products.

It) 1.4 ERU and World Health are hereinafter sometimes referred to individually as a

20 “Party” or collectively as the “Parties”

21 1.5 On October 21. 201 1, pursuant to California l-tealth and Safety Code Section

22 25249.7(d)(1). ERG served aNotice of Violations of Proposition 65 (“Notice of Violations”) on

23 the California Attorney General, other public enforcers, antI World Health, A true and correct

24 copy of the Notice of Violations is attached hereto as Exhibit A,

25 1.6 After more than sixty (60) days passed since service of the Notice of Violations.

26 and no designated governmental agency filed a complaint against World Iealth with regard 10

27 [the Covered Products or the alleged violations. ERG filed tic Complaint in this Action (the

28 “Complaint”) for injunctive relief and civii penalties. ‘lhe (‘oin1aint is based on the allegations

1
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i in the Nouce ut Violations.

2 1,7 ‘lhe Complaint and the Notice of V olat inns each allege that World 1 Icaith

3 manufactured, distributed. and/or sold in Ca]ift’mm the Covered l’rojucts, which contain lead, a

4 chemical listed under Proposition 65 as a carcinogen and reproductive toxin, and expose

5 consumers at a level requiring a Proposition 65 warning. Further, the Complaint and Notice of

6 Violations allege that use of the Covered Products exposes persons in Caliibrnia to lead without

7 tirst providing clear and reasonable warnings, in violation of California Health and Safety Code

$ Section 25249.6. World lleallh denies all material allegations of the Notices of Violation and

9 the Complaint, asserts numerous affimiative defenses, and specifically denies that the Covered

i 0 Products require a Proposition 65 warning or otherwise cause harm to any person.

II 1.8 The Parties enter into this (‘unsent Judgment in order to settle, compromise. and

12 resolve disputed claims and avoid proionged and costly litigation. Nothing in this Consent

13 Judgment, nor compliance with Us tenns, shall constitute or be construed as an admission by any

14 of’ the Parties, or by any of (heir respective oft cers, directors, shareholders, employees, agents.

IS parent companies, subsidiaries, divisions, affiliates, suppliers, franchisees, licensees, distributors,

16 wholesaLers, or retailers, of any fact, conclusion nt’lnv, issue of law, violation of 111w, mull.

17 wrongdoing. or liability, including without limitation, any admission concerning anY alleged

18 violation of Proposition 65. Except as expressly set Thrtli herein, nothing in his Consent

19 ‘Judgment shall prejudice, waive, or irnair any right. remedy, argument, or defense the Panics

20 may have in any other or future legal proceeding unrelated to these proceedings, However,

21 nothing in this Section shall affect the enforceability of this C:onsent Judgment,

22 1.9 The “Effective Date” of this Consent .iudgnient shall he (lie date this Consent

23 Judgment is entered by the Court,

24 2. JURISDICTION AND VENUE

25 For purposes ol’ this Consent Judgment only, the Parties stipulsie that this Court has

26 jurisdiction over the subject matter of this Action and personal jurisdiction over the Parties, that

27 venue is proper in this Court, and that this Court hasjurisdietion to enter this Consent .ludgrnent

2$ , pursuant to the tenis set forth herein.
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3, INJIJNCTIVE RELIEF, REFORMULATiON, TLSTING, AND WARNINGS

2 3.1 Regiing on the Effective Date. World Health shall be permanently enjoined

from manufacturing for sate in Culiibrnia, directly selling to a consumer in California, or

4 Distributing into California’ any of the Covered Products for which the maximum daily dose

5 recommended on the label contains more than 0.5 micrograms of lead, unless such Covered

6 Product complies with the warning requirements in Seclion 3.3 or qualifies as a “Reformulated

7 Covered Product” pursuant to Section 3.4. “Distributing into California” means to directly ship

8 any of the Covered Products into California lhr sale or to sell any of the Covered Products to a

9 distributor that World Health knows or has reason to know will sell the Covered Product in

10 Cahbndu.

ii 3.2 Calculation of Lead Levels

12 As used in this Conscnt Judgment, lead levels ar calculated pursuant to the testing

13 protocol described in Section 3.5. For purposes of measuring the lead, the highest lead detection

14 result olthe five (5) randomly selected samplcs of the Covered Products will he controlling.

15 3.3 Clear and Reasonable Warnings.

16 For those Covered Products that are subject to the warning requirement of Section 3.1,

17 World Health shall provide the following wanting:

IS WARNING: This product contains chemicals known to the State of

19 California to cause Vancet’ andj birth defects or other reproductive harm.

20 flo not use while pregnant, nursing or ting to become pregnant.

21 The text in brackets in the warning above is optional, except that the term “cancer and”

22 ‘must he included only ifthe maximum daily dose recommended on the label contains more than

23 15 micrograms of lead.

24 The warning shall be prominently affixed to or printed upon the label of the Covered

25 Product sc as to be clearly conspicuous, as cotnpared with other statements or designs on the

26 label, and to render it likely lobe read and understood by an ordinary purchaser or user of the

27 Covered Product. If the warning is displayed on he Covered Products label. it shall be at least

28 the same size as the largest of any other health or safety warnings on the Covered Product and

-4-
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I the word “WARNING” shall be in all caph.al letters and in bold print.

2 ):o,. any Covered Products sold via any and all ebsites owned or operated by World

3 llenith or OAT, the warning shall appear on all of the checkout pages on the websites lhr

4 Catilhrnia consumers elating to any of the Covered l’ruduets being sold. The \vehslle warning

5 shall conspicuous. as compared with other statements oi designs on the wehpage, so as to render

6 it likely to be rend and understood by an ordinary purchaser or user of the product,

7 \Vorld Health shall not provide any additional information, statements, or comments

8 regarding Proposition 65 in addition to the warning.

0 3.4 Reformulated Covered ProcILicts.

I U A Refcnnulated Covered Product is one for which the maximum recommended daily

II serving ut’ time label contains no more than 0.5 micrograms of lend per day.

12 3.5 Testing and Quality Control Methodology

Ii (a) Beginning within one year of the liffective Late, World Health shall test five (5)

14 randomly selected samples of each of the Covered Products (in the form intended Jhr sale to the

15 end-user) for lead content to determine the daily lend exposure when taken as directed on the

10 Covered Product’s Label. iThe testing requirement does not apply to any of the Covcwd

17 Products for which World I lenlth has provided the warning specified in Secuon 3.3.

18 (h) Tesling for lead shall be performed using Inductively Coupled Plasma—Mass

19 Speetrometry (“ICP-MS”) and closed-vessel, microwave-assisted digestion employing high-

20 purity reagents or any other testing method subsecj,menths agreed to in writing by the Parties.

21 (e) All testing pursuant to this Consent Judgment shall be perlbrnied by an

22 independent third-party laboratory certified by the Calitl,rnia Environmental Laboratory

23 Accreditation Program or a laboratory that is registered with the United States Food & Drug

24 Administration lbr the analysis of heavy metals.

25 (cI) World lIenIdi shall retain all test results and documentation for a period of thur

26 (4) years from the date of the test. World Health shall provide copies of the test results to SkIP

27 vitntn 10 days of World Health’s receipt of the test results.

28 (e) World Health shalt test each of the Covered P roducts at least once a year for a
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Ii minimum of bar (4) consecutive years by testing JIve (5) randomly selected samples of each

2 Covered Product which World Health intends to sell or is manufacturing lbr sale in California,

directly selling to a consumer in California, or Distributing into California. Iltesis conducted

4 ii pursuant to this Section demonstrate that no warning is required for a Covered Product during

5 each of four (4) consecutive years, then the testing requirements of this Section will no longer be

0 required as to that Covered Product. However, if during or after the hair (4) year period, World

7 Health changes ingredient suppliers for any of the Covered Products and/or reformulates any of

8 the Covered Products, World Health shall test tli;it Covered Product annually fin at least four (4)

9 consecutive years after such change is made.

ii) (f For putoscs of this Consent Judgment, daily lead exposure levels shall he

Ii measured in micrograms, and shall be calculated using the ibilowing Thrmula: Micrograms of

12 lead per gram ofrroduct, multiplied by grams per sen’ing of the product (using the largest

seing size appearing on the product label), multiplied by seiings oI’thc product per day (using

14 the largest number of servings in the recommended dosage appearing on the product label) which

IS equals micrograms of lead exposure per day.

16 4. SETTLEMENT PAYMENT

17 4.1 World Health shall make a total payment of $72,500.00 within 10 business days

IX ofthe Effective Date, which shall be in fill and inal satisfaction ofal] potential civil penallics,

19 payment in lieu of civil penalties, and attorneys Ibes and costs. The payment will be in the form

20 ofeheeks sent to counsel fbi ERC, William F. Wraith, Wraith Law, 16485 Laguna Canyon Road.

21 Suite 250. In’ine. California. 92618. The payment shall be payable to and apportioned as

22 follows:

23 4.2 $1 1,572.00 as civil penalties pursuant to California I lealth and Safely Code

24 Section 25240.7(b)(l). Of this amount, $8,679.00 (75%) shall be payable to the 0111cc of

25 linvironniental Health Hazard Assessment (“OEtIHA”), and $2,893.00 (25%) shall be payable to

26 ERC’. (Cal. Health & Safety Code § 25249.12(c)(1) & (d)). ERG’s counsel will forward the civil

27 penalty to OH li-IA.

26 4,3 5i5.350.00 payable to ERG as reimbursement to ERG ibr reasonable costs

-0--
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associated with the enforcement of Proposition 65 antI other costs incurred as a result of work in

2 bringing this Action.

3 4.4 $34,723.00 payable to ERC in lieu of fUrther civil penalties. 11w the day-to-day

4 business activities such as (I) continued enforcement of Proposition 65, which includes work

5 nnalzing. researching, and testing consumer products that may contain Proposition 65

6 chemicals, Iheusing on the same or similar type ni ingestible products Lhat are the subject matter

7 ofthc current Action; (2) the continued monitoring of past consent judgments and settlements to

8 ensure companies are complying with Proposition 65: and (3) giving a donation of$l736,00 to

9 Children’s Environmental 1 lenlth Network, an organization whose focus is to protect the

10 developing child from environmental health hazards and promote n healthier environment by

Ii reducing toxic chemical exposures in California through their Eco Health Child Care Program.

2 4.5 $10,855.00 payable to William F. Wraith as reimbursement of ERC’s attorneys

13 fees and attorney’s costs.

14 5. MODIFJCATION OF CONSENT JUDGMENT

IS This Consent Judgment may he modified only by: (i) Written agreement and stipulation

16 of the Panics or (ii) Upon entry of a modified Consent Judgment by the Court. I3RC’ is entitled

17 to reimbursement all reasonable attorneys’ fees and costs regarding any modification requested

18 or initiated by World Health.

19 6. RETENTION OF JIJRJSDICTION, ENFORCEMENT OF’ CONSENT JUDGMENT

20 6.1 ‘Ibis Court shall retain jurisdiction oithis matter to enforce, modify or terminate

21 this Consent Judgment.

22 6,2 Any Party may, by motion or application for an order to show cause filed with

23 this Court, enforce the terms and conditions contained in this Consent Judgment. The prevailing

24 party in any such motion or application may request that the Coon uward its reasonable

25 attorneys’fe.es and cosis associated with such motion or application.

26 APPLICATION.OF CONSENT JUDGMENT

27 This Consent Judgment shall apply to, be binding upon, and hcrielit the Parties and their

28 respective officers, directors, shareholders, employees, agents, paretit companies, subsidiaries,

-7
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divisions, affiliates, franchisees, licensees, customers (excluding private labelers), dislribolors,

2 .1 wholesalers, retailers, predecessors, successors. anti assigns.

3 8. BINDING EFFECT, CLAIMS COVERED AND RELEASEI)

4 1 8.1 This Consent Judgment is a fill, final, and binding resolution between ERC. on

5 I behal lot’ lISCi C and in the public interest, and World Health, of any alleged violation Of

6 Proposition 65 or its implementing regulations for failure to provide Proposition 65 warnings of

7 exposure to lead from the handling, use, or consumption of the Covered Products, and fully

8 1 resolves all claims that have been or co&d have been asserted in this action up to and including

9 { the date olentry of Judgment for failure to provide Proposition 65 warnings for the Covered

It) Products regarding lead. ERG, ott behalfof (sell’ and in the Public interest, hereby discharges

World I leaith and its respective officers, directors. shareholders, employees, agents, parent

12 companies, subsidiaries, divisions, affiliates, supphersjianchisecs. licensees, customers (not

I. including privale label customers of World 1-leald ), distributors, wholesalers, retailers, and all

[4 other upstream and downstream entities in the distribution chain of’ any Covered Product, and the

5 predecessors, successors and assigns of any of them (collectively, “Released Parties”), from all

I , claims lbr violations of Proposition 65 up through the Effective Date based on exposure to lead

7 from the Covered Products as set forth in the Notice o t’Vioiatior,s and the Complaint,

S
-

8.2 ERC’. on behialfof itsel[onlv. herehy releases and discharges 11w Rclersed Parties

I’ h from all known and unknown claims 11w alleged violations ul’Proposition 65. or hr any other

20 statutory or common law claims arising from or relating to alleged exposures to lead in the

21 Covered Products as set tbh in the Notice of Violations and the Complaint.

22 8.3 Compliance with the terms of this Consent Judgment shall be deemed to

23 constitute compliance by any Released Party with Proposition 65 regarding alleged exposures to

24 lead in lhe Covered Products,

25 3.4 Unknown Claims

26 It is possible that other claims not kiio n to the Parties arising out ul’ the facts alleged in

27 the Notice of Violations or the Complaint and r&,acing to lead in the Covered Products hut were

2X manufitcu red before the Effective Date will develop or be discovercd. ERG, on behalf of itself

8-

I PROPOSED STIPULATIU) CONSENT JUDGMENT]

£v’_,,,,n

nflnf,,



I only, acknowledges that tliis Consent Judgment acknowledges the claims released herein may

2 include unknown claims, and nevertheless waives California Civil Code Section 1542 as to any

3 such unknown claims. California Civil Code Section 1542 reads as follows:

4 “A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

5 CREDITOR DOES NOr KNOW OR SUSPECT TO EXIST IN HIS OR HER

6 FAVOR AT THE TIME OF EXECUT1NG THE RELEASE, WHICH IF KNOWN

7 BY HIM OR HER MUST hAVE MATERIALLY AFFECTED HIS OR HER

S SETTLEMENT WITH THE DEBTOR.”

ERC, on behalf of itself only, acknowledges and understands the significance and consequences

10 of this specific waiver of California Civil Code section 1542.

Il 8.5 ERC, on one hand, and World Health, on the other hand, each release and waive

12 all claims they may have against each other Por all)’ satements or actions made or undertaken by

3 them in connection with the Notice of Violations or the Complaint. I lowever. this shall not

14 affect or limit any Parry’s right to seek to enforce the terms of this Consent Judgment.

15 9. CONSTRUCTION AND SEVERABILITY

16 9.1 The terms and conditions of this Consent Judgment have been reviewed by the

17 ‘respective counsel for the Parties prior to its signing, and each Party has had an opportunity to

18 hilly discuss the terms and conditions with its counsel, In any subsequent interpretation or

19 construction of this Consent Judgment, ihc terms and conditions shall not be construed against

20 any Party.

21 9.2 In the event that any of the provisions of this Consent Judgment are held by a

22 court to be unenforceable, the validity of the remaining enforceable provisions shall not be

23 adversely alYected.

24 9.3 The ternm and conditions of this Consent Judgment shall he governed by and

25 construed in accordance with the laws of the State ofCalifornjti.

26 10. PROVISION OF NOTICE

27 All notices required to be given to either Party to this Consent Judgment by the other

28 shall be in writing and sent to the following agents listed below by: (a) first-class, registered, (h)

-9-
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I certified mail. (b) overnight courier, or (c) personal delivery to the following

‘3

3

4 For Environmental Research Center

5 Chris Heptinstall, Executive Director
Environmental Research Center

6 31 ii Camino Del Rio North, Suite 400
San Diego, CA 92108

7

8 William F. Wraith, Esq.
Wraith Law

9 16485 Laguna Canyon Road, Suite 250
Irvine, CA 92618

10

IL Karen Evans, Esq.
Environmental Research Center

12 42t8BionaPlace
San Diego, CA 92116

13

14 For World Health International, LLC

15
Melissa A. Jones

16 STOEL RIVES LLP
500 Capitol Mall, Suite 1600

17 Sacramento, CA 95814

18
With a copy to: -

19

20 (:harles P. ‘vluser, Presideni
World icoith Products, LLC’

LI 4 Sunnvside Avenue
Swinkird, CT 06902

23

24

25 ii. COURT APPROVAL

26 H 11.1 Upon execution of this Consent Judgment by the Parties, ERC shall notice a

27 Motion for Court Approval. The Parties shall use their best efforts to support entry or’this

28 Consent Judgment.

-10-
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11.2 II’ the California Attorney General objects to nov term in tins Consent Jndgment.

the Parties shall use heir best eflorts to resolve the eon’:em a a timely manner, and if possible

3 prior to the hearing on ike motion.

4 11.3 If this Stipulated Consent Judgment is not approved by the Cou despite be

5 l’arties best eflbrts, it shall be null and void and have no force or effect.

o 12. EXlCUflON 1\Nl) COUNTERPARTS

7 This Stipulated Consent Judgment may be executed in counterparts, which tal<en together

8 shall be deemed one document. A facsimile or .pdf signature shall be construed as valid and as

9 the original signature.

tO 13. ENTIRE AG RrEMENT, AUTHORIZA’flON

Ii 13.1 [his Consent Judgment contains the sole and entire agreement and understanding

12 ofthc [‘ailies with respect to the entire subject matter herein, and any and all prior discussions.

13 necotiations, commitments and understandings reluted hereto. No representations. oral or

14 otnet-wjse. express or implied, other than those contained herein have been made by am’ Party.

15 No other agreements, oral or otherwise, unless specifleully referred to herein, shall be deemed to

16 exist or to hind any Party.

17 13.2 Each signatory to this Consent Judgment certifies that he or she is fu;lv authorized

18 ‘ by the Party he or she represents to stipulate to this Cctient Judgment. Lxccpt as espiict?y

19 provided herein, each Patty shall bear its own fees and costs,

20 14. RlQUEST FOR FINDINGS AM) FOR APPROVAL

21 14.1 This Consent Judgment has come before the Court upon the request of the Parties.

22 The Parties request the Court to fully review this Consent Judgment and, being fully infitrrned

23 regarding the matters which are the subject of this action, to:

24 (a) Find that the tenns and provisions olthis Consent Judgment represent a good

25 faith settletnent o!’aII matters raised by the allegations ol the Complaint, that the matter has beet:

di.iient1> prosecuted, and that the public interest is served by such settlement: and

2X

‘i/if

il 1 I
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WRAITIJ.-LAW
V --

William F. Wraith

IT IS SO sTIPuLvrED:

2

1

4

5

6

7

8

9

l0

12

Dated: Øys

3

14

D

APPROVEJ) AS TO FORM:

Dated: :,/zo)) 3 —

8

(b) Make the findings pur.9uant to California Health and Safety Code Section

252497(f)(4L and approve the Settlement, and this Consent Judgment.

ENVIRONMENTAL RESEARCH CENTER

WORLD HEALTH PRODUCTS dba GAT

a

Daied:/_237

-
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72
Counsel for Environmental Research Center

i)ated

24

7i

26

27

STOEL RI YES LLP

28

/
Melissa ;qdes
World He&Ih Products dba OAT
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ORDER AND1UJDGMENT

2 Based upon the Parties’ Stipulation, and good cause appearing therefor, this Consent

3 Judgment fs approved and judgment is hereby entered according to its terms.

4 Ills SO ORDERED, ADJUDGED AND DECREED.

5 U
6

Dated:

_____ ________

8 Judge, Superior Court of the State of California

9
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