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Michael Freund (SBN 99687)
Ryan Hoffinan (SBN 283297)
Michael Freu:rd & Associates
l9i9 Addison Street, Suile 105
Berkeley, Caiiibmia 94V 0+l rct
Tel: (510) 540-1992
Farc: (51G) 540-5543
Ernail : freurdl @aol. com

Attomey fsrPlaintiff
ENVIRONMENTAL RESEARCH CENTER

Squire Sanders (US) LLP
Chris M. Amantea (SBN 147339)
Adrienne R. Salerro (SBN 258153)
555 Ssurh Flower Street, 31st Floor
Los Aageles, Califomia 90071
Teh (213) 624-250a
Fa,r: (213) 623-4581

Attorneys for Defendant
VICTUS,INC.

EI,iVIRONMENTAL RESEARCH
CENTER, a Califomia non-profit
colporation,

v.

VICTUS,INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

Plaintift

Defendants.

cAsE NO. RG13703466

IPROPOSEDI STTPULATED
CONSENT JUDGMENT; IPROPOSED]
ORDER

Health & Safety Code $ 25249.5 et seq.

Action Filed: October 31, 2013
Trial Date: None set
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1. T.ITRODUCTION

1.I On October 31, 2013, Plaintif Environmental Research Center {"ERC'), a non-

profit corporation, as a private enforcer, and in the public interest, initiated this action by filing

a Complaint for Injunctive and Declaratory relief and Civil Penalties (the "Complaint')

pursuant to the provisicns of Califomia Health and Safety Code section 25249.5 et seq.

('?roposition 65"), against Victus, Inc- ("Victus" or "Defendant"). h this action, ERC alleges

that the products manufactured, dishibuted or sold by Victus, as more fi:lly described below,

contain lead, a chemical listed urtder Proposition 65 as a carcinogen and reproducfive toxin, and

Plaintiff further alleges that such products expose consumers at a level requiring a Proposition

65 waming. These products are: Victus, Inc. Enterex Powder Vanilla and Victus, Inc. Enterex

Powder Strawberry (collectively, "Covered Products"). ERC and Victus are referred to herein

individually as a "Party" or collectively as the "P&rties." In the course of ERC's investigation,

ERC also tested several other Victus products (including Enterex Protein Powder 2759, Enterex

Kidz Vanilla 8 fl. oz., Enterex Diabetic Vanilla I fl. oz., Enterex Diabetic Strawberry B fl. oz.,

and Enterex Diabetic Clrocolate I fl. oz.), the results of which were non-detect for lead, except

for the Enterex Protein Powder, which Plaintiff reported contained lead at levels below the

Proposition 65 threslrold.

1.2 ERC is a Califomia non-profit corporation dedicated to, among other causes,

helping safeguard the public from health hazards by reducing the use and misuse of hazardous

and toxic chemicals, facilitating a safe environment for consumers and employees, and

encouraging corporate responsibility.

1.3 Victus is a business entity tbat employed ten or more persons. Victrs arranges

the manufacture, distribution and sale of the Covered Products.

1.4 The Complaint is based on allegations contained in ERC's Notice of Violations,

dated May 17, 2013, that was served on the California Attorney General, other public

[PRoPOSED] STIPULATED CONSENT TUDGMENT; IPROPOSED] ORDER cAsE NO. RGt 3?034 66
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enforcers, and Victus. A true and correct copy ofthe Notice of Violations is attached as Exhibit

A. More than 50 days have passed since the Notice of Violations was mailed, and no

designated govemmental entity has filed a complaint agaiast Vietus with regard to the Covered

Produc8 or the alleged violations.

1.5 BRC's Notice of Violations and the Complaint allege that use of the Covered

Products exposes persons in Califomia to lead without fust providing clear and reasonable

warnings in violation of California Health and Safety Code section 25249.6. The Parties have

entered into &is Consent Judgment in order to settle, compromise and resolve disputed claims

and thus avoid prolonged and costly litigation. Notbing in this Consent Judgment shall

constitute or be construed as an admission by any of the Parties, or by any of their respective

officers, direclors, shareholders, employees, agents, parent companieq subsidiaries, divisions,

affiliates, franchises, Iicensees, customers, suppliers, distributors, wlrolesalers, or retailers.

Except for the representations made above, nothing in this Consent Judgment shall be

construed as an admission by Victus or ERC of any fact, issue of law, or vioialion of law, nor

shall compliance with this Consent Judgment be construed as an admissiou by Victus or ERC

of any facl issue of law, or violation of law, at any time, for any purpose.

1.6 Exeept as expressly set forth hereiq nothing in this Consent Judgment shall

prejudice, waive, or impair any right, remedy, argument, or defense the Pa*ies may have in any

other or future legal proceeding unrelated to these proceedings,

1.7 The Effective Date of this Consent Judgment is the date on which it is entered as

a Judgment by this Court.

2. JURISDICTION AND \IENTIE

For purposes of this Consent Judgment orrly the Parties stipulate that this Court has

jurisdiction over tbe allegations of violations contained in the Complaint and personal jurisdiction

over Victus as to the ac{s alleged in the Complaint, that venue is prcper in Alameda County, and

lpRoposEDl srrPULATED coNsENT JUDGMENT; [pROpoSEDl ORDER CASE NO. Rc13703{ 66
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that this Court has jurisdiction to enter this Consent Judgment as a firll and final resolution of aJI

claims which wcre or could have been asserted in lris action based on the facts alleged in the

Notice of Violations and the Complaint.

3. INJUNCTIYE RELIEF, REF'ORM{'LATION, TESTING AND WANNINGS

3.1 Beginning on the Effective Date, Victus shall not manufacture for sale in the

State of Catifomia, distribute into the State of California, or directly sell in the State of

California, any Covered Products which expose a person to a daily dose of lead more than 0.5

microglams per day when tire maximum suggested dose is taken as directed oa the Covered

Product's label, unless each such unit of the Covered Product (1) qualifies as a "Reformulated

Covered Product" undEr Section 3.3, or (2) meets the warning requirrments under Section 3.2.

Within 30 days following the Effective Date, Victus shall contact each of the distributors,

franchisees, and retailers it reasonably believes distribute or sell the Covered Products in

California" or whom Victus reasonably believes may have dishibuted or sold the Covered

Products in California on or after May 17,2072, and instruct that all sales and distribution of

such Covered Products in Califomia cease immediately. As of the Effective Date, Victus has

voluntarily ceased known sales of the Covered Products in California, and has contacted each

of the disributors, franchisees, and retailers it reasonably believes have dishibuted or sold the

Covered Products in California" or whom Victus reasonably believes may have distributed or

sold the Covered Products in Califomia on or after May 17, 2012, and has instructed that all

sales and distribution of such Covered Products in Califomia cease immediately.

3.2 Clear and Reasonable Warnings

If Victus provides a waming for Covered Products pu$uant to Secticn 3.1, Victus must

provide the following waming:

lPR0p0sEDl STIPULATED coNSENT JUDGMENT; [PRoPOSED] ORDER cAsE No, RG13?034 66
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[California Proposition 65] WARNING: This product contains lcad, a

chemical knorvn fto the State of California] to cause lcancer andl birth

defects or ather reproductive harm.

Victus shall use the term "cance/'in the waming only if the maximum daily dose recommended

on the label contains more than 15 micrograms of lead as detennined pursuant to the quality

control methodology set forttr in Section 3.4. The words "California Proposition 65" may be

included at Defendant's option.

Any wamings Viefirs provides must be placed on all of the follcwing: (1) on Defendant's

checkout page on their website for California consumers; (2) on Defendant's insert in boxes of

Covered Products shipped to Californiq (3) on Defendant's receipt/invoice in boxes of Covered

Products shipped to Californiq and (4) on Defenda:rt's products in Retail stores in Califomia

which are manufactured or dislributed for sale in California or directly sold in Califbrnia on or

after the Effective Date. No other statements about Proposition 65 or lead may accompany the

waming and Victus shall not provide any general or "blanket" rruamings regarding Proposition 65.

(l) In the website waming, Victus shall identifr each Covered Producl

(2) Regarding the insert warnings, Victus and/or its dishibutor shall provide

one insert warning for each box of products going to a California consumer. The insert

warning shall be a minimum of 5 inches x 7 inches. The insert waming shall identify each

Covered Product that requires a waming.

(3) For the receipt/invoice warnings, tbe receipt/invoice shall identi$ each Covered Product

and be present on the front ofthe receipt/invoice.

Victus must display the above warnings with such conspicuousness, as compared with

other words, statements, or design of the label or container, as applicable, to render the warnin

IPROPOSEDI STIPULATED CoNSENT JUDGMENT; [PRoPosED] ORDER cAsE NO. RG131034 65
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likely to be read and understood by an ordinary individuai under custornary conditions ofpurchase

or use of fre product. See Exhibits B, C, and D for examples of the warning as it will appear oil

these items.

3.3 Calculation of Lead Levels; Rdornrulated Covered Products

A Reformulated Covered Product is one for wbich the maximum recommended daily

serving on the label contains no more than 0.5 micrograms of lead per day as deternined by the

qualiff control methodology described in Section 3.4. As used in this Conseut Judgrnent, "no

more thao 0.5 rnicrograms of lead per day" means that the samples of the testing performed by

Victus rurder Section 3.4 yield a daily exposrue of no more than 0.5 mimograms of lead (with

daily exposure calculated pursuant to Section 3.4 of this Consenl Judgment). For products that

cause exposures in excess of 0.5 micro$arns of lead per day, Victus shall provide the warning

set forth in Section 3.2. For purposes of determining which warning, if ann is required

pursuant to Section 3.2, the highest lead detection result of the five (5) randomly selected

samples of the Covered Products manufactured for sale or disbibution to consumers in

California taken pursuant to Section3.4.4 will be consolling.

3,4 Testing and Quality Control Methodologr

3,4.1 For purposes of this Consent Judgment, daily lead exposure levels shall

be measured in micrograms, and shall be calculated using the following formula: microgmms

of lead per gram of produc! multiplied by grams of product per serving of the product (using

the largest serving size appearing on the product label), multiplied by servings of the product

per day (using the largest number of servings in a reeommended dosage appearing on the

product label), which equals microgmms of lead exposure per day.

3.4.2 Ail testing pursuant to &is Consent Judgment shall be perfonned using a

laboratory method that complies with the perforrrance and quality control factors appropriate

for the method used, including limit of detection, limit of qualification, accuracl, and precision

and meets the following criteria: Inductively Coupled Plasma-Mass Spectrometry GCP-MS)

IPR0POSEDI STiPULATED coNSSNTIUDGMENT; IPROP0SED] oRDER cAsE NO. Rc137034 66
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achieving a limit of quantification of less than or equal to 0.010 mglkg or any other testing

method subsequently agreed upon in uniting by the Parries.

3.4.3 All testing pursuant to this Consent Judgment shall be perfomred by an

independent third-parry laboratory certified by the California Environmental Laboratory

Accreditation Program for the analysis of heavy metals or an independent third-party laboratory

that is registered with the United States Food & Drug Administation for the analysis of heavy

metals. Victus may test the Covered Products if Victus is a qualified laboratory as dessibed

above. Nothing in this Consent Judgment sball limit Defsndant's ability to conduct, or require

that others conduct, additional testing of the Covered Produc8, ir:cluding the raw materials

used in their manufacfure.

3.4.4 Victus shall arrange, for al least four (4) consecutive years after the

Effective Date and at least once per year, for the lead testing of five (5) randomly selected

samples of each Covered Product manufactured for sale or distribution to consumers in

Califomia in the form intended for sale to the end-user to be distributed or sold to Califomia.

Victus shall continue testing of the Covered Products prusuant to the provisions of this Section

so long as the Covered Products are sold in California or sold 1o a third parl.y for retail sale in

Califomia. If tests conducted pursuant to this Section demonstrate that no waming is required

for a Covered Product during each of four (4) consecutive years after the Effective Date, then

the testing requirements of this Section will no longer be required as to that Covered Product.

However, if afrer the four-year period Victus changes ingredient suppliers for any of the

Covered Products and/or reformulates any of the Csvered Products, Victus shail test that

Covered Product at least once after such change is made. Victus will maintain results from

sampling of Covered Products manufactured for sale or distibution to consumers h Califomia

pursuant to this Section for up to four years after the sampling results are received. Upon

receipt of a reasonable request from ERC, and within ten (10) working days of receipt of such a

[PR0POSED] STIPULATED CONSENTIUDGMENT; IPROPOSED] 0RDER cAsE NO. RG13?034 56



l.

2

1

4

5

6

1

I

9

10

11

72

13

l4

15

I6

L}

1B

19

2A

2L

22

ZJ

24

25

zb

27

28

reqtest, Victus will provide results frcm sampling conducted pursuant to this Section to ERC.

Any sampling results provided to ERC pursuant to this Section shall be deemed and treated by

ERC as confidential information, and will not be disclosed to any member of the public or

other third parties, pu$uant to the tenns of the confidentiality agreement entered into by the

Parties.

3.4.5 The testing requirements discussed in Section 3.4 are not applicable to

any Covered Product for which Victus has provided the waming as specified in Ssction 3.2.

4. SETTLSMENT PAYI4ENT

4.1 In full satisfagtion of all potential civil penalties, payment in lieu of civil

penalties, afiorney's fees, and costs, Victus shall make a total payment by check of

$65,750.00 within ten (10) business days of receiving tbe Notice of Enky of Judgment. Said

payment shall be for the following:

4.1,1 $4,384.00 shall be payable as civil penalties pursuant to Califomia

and Safety Code section 25249.7(b)(1). Of this amount, S3t88.00 shall be payable to the

of Environmental Health Hazard Assessment ("OEHHA') and $1,096.00 shall be payable

Environmental Resea$h Center. California Healih and Safety Code section 25249.12(c)(1)

(d). Victus shall send both civil penalty pa3rments to ERC's counsel who will be responsible

forwarding the civil penalty to OEHIrIA and Environmental Research Center.

4.12 $33,i36,00 sliall be payable to Environmental Research Center

reimbursement to ERC for (A) reasonable costs associated with the enforcement of Proposi

65 and other costs incurred as a result of work in bringing this action; and (B) $6,580.00 shall

payable to Environmental Research Center in lieu of further civil penalties, for the day-

business activities such as (1) continued enforcement of Proposition 65, which includes

analyzing researching and testing consumer products that may contain Proposition 65 chemi

focusing on the same or similar type of ingestible products that are the subject mafier of

lPR0pOSEDJ STTPULATED CONSENT IUDGMEN1 IPROP0SED] ORDER cAsE NO. RG13?034 66
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curent action; (2) the continued monitoring of past consent judgments and settlements to

companies are in compliance with Proposition 65; and (3) gtving a donation to address

toxic chemical exposures in California.

4.1.3 $21,105.00 shall be payable to Michael Freund as reimbursement

ERC's attomey's fees- $545.00 shall be payable to Ryan Hoffinan as reimbursenent of ERC'

attorney's fees.

4.2 Victus shall mail or deliver the payments described in this Section by check ro

Michael Freund & AssociatEs. Victus will be provided with taxpayer identification inforrnation

to enable Victus to process the payments.

5. MODIFICATIONOX'CONSNNTJTTDGMENT

5.1 This Consent Judgment may be modified only (1) by written stipulation of the

Parfies or pursuant to Section 5.4 and (2) upon enbry by the Court of a modified Consent

Judgment.

5.2 If Victus seeks to modify this Consent Judgment urder Section 5.1, then Victus

must provide written notice to ERC of its intent ("Notice of Intenf'). If ERC seeks to rneet and

confer regarding the proposed modification in the Notice of Intent, then ERC must provide

written notice to Victus within thirty (30) days of receiving the Notice of Intent. If ERC

notifies Victus in a timely manner of ERC's htent to meet and confel, then the Pa*ies shall

meet and confer in good faith as required in this Section. The Pa*ies shall meet in person

within thirty (30) days of ERC's notification of its intent to meet and eonfer. Within thirty (30)

days of such ffi€eting, if ERC disputes the proposed modification, ERC shall provide to Victus

a writien basis for its position. The Panies shall continue to meet and confer for an additional

thirly (30) days in an effort to resolve any rernaining disputes. The Panies may agr€e in writing

to different deadlines for the meet-and-confer period.

IPR0POSEDJ STIPULATED CONSENT iUDGMENT; [PR0P0sED] oRDER cAsE N0. RGl37034 65
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5.3 In the event that Vichts initiates or otherwise requests a modification under

Section 5.1, Victus shall reimburse ERC its costs and reasonable attoruey's fees for the time

spent in the meet-and-confer process and filing and aryuing a joinl rnotion or application in

support of a modification of the Consent Judgment.

5,4 Mrere the meet-and-confer process does not lead to a joint motion or

appiication in support of a modification of the Consent Judgment, then either Pmty may seek

judicial relief on its own. In such a situation, the prevailing party may seek to recovet costs and

reasonable attorney's fees. As used in the preceding sentence, the term "prevailing party"

means a party who is successful in obtaining relief more favorable to it than &e relief that the

other party was amenable to providing during the Parties' good faith affempt to resolve the

dispute ,.bat is the subject of the modification.

6. RSTENTION OF JTIRISDICTION, ENFORCEMENT OF CONSENT
JUDGMENT

6.1 This Court shall retain jurisdiction of this matter to enforce, modify or terminate

this Consent Judgment.

6.2 Only after it complies with Section 15 below may any Part)', by motion or

application for an order to show cause filed with this Court, enforce the terms.and conditions

contained in this Consent Judgment.

6.3 If ERC alleges that any Covered Product manufactured or distributed for sale in

California, or directly sold in Califomia, on or after the Effective Date fails to qualify as a

Reforrnulated Covered Product (for which ERC alleges that no waming has been provided),

then ERC shall inform Victus in a reasonably prompt manner of its test results, including

information sufiicient to permit Victus to identi$ the Covered Products at issue. Victus shall,

within thirry days following receipt of such notice, provide ERC with testing information, from

an independent third-party laboratory meeting the requirements of Sections 3.4.2 and,3.4.3,

IPROPOSEDI STIPULATED coNsENT IUDGMENT; [PRoPosED] oRDER cAsE NO. RG13?03466
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demonstrating Defendant's compliance with the Consent Judgment, if warranted. The Parties

shall first attempt to resolve the matter prior to ERC taking ury further legal action.

7. APPLICATIONOT'CONSANTJUDGMENT

This Consent Judgment may apply to, be binding upon, and benefit the Parties and tlreir

respective officers, direetors, shareholders, employees, agents, parent companies, subsidiarieg

divisions, affiliates, ftanchisees, licensees, custorne* (excluding private labelers), distibutors,

wholesalers, retailers, predecessors, sr.lccessors, and assigns. This Consent Judgment shall have no

application to Covered Products which are manufachred, disnibuted or sold cxclusively outside

the State of California. This Consent Judgment shall terminate without further action by any Party

when Vigtus no longer (i) disuibutes tlre Covered Products for sale in Califomia, nor directly

sells the Covered Products to consumers in Califomia, and (2) all of such Covered Products

previously distibuted for sale in Califomia have reached their expiration dates.

8. BINDING Etr'tr'ECT, CLATMS CO\TERED AND RELEASED

8.1 This Consent Judgment is a full, final, and binding resolution between ERC, on

behalf of itself and in the public interest, and Victus, of any alleged violation of Proposition 65

or its implementing regulations for failure to provide Proposition 65 wamings of exposure to

lead fipm ttre handling, use, or consumption of the Covered Producs and fully resolves all

claims that have been or could have beer asserted in this action up to and including the date of

entry of Judgment for failure to provide Proposition 65 wamings for the Covered Products.

ERC, on behalf of itself and in the public interest, hereby discharges Victus and its respective

officers, directors, shareholders, employees, ag€[ts, parent companies, subsidiaries, divisions,

affiliates, suppliers, franchisees, licensees, customers (not including private label customers of

Victus), distributors, wholesalers, relailers, and al} other upstream and downstream entities in

the disribution cbain ofany Covered Product, and the predecessors, su€cessors and assigns of

[PRO PosEDl srlPU LATED cONSENT IU DGMENT; [PRoPosED] ORDER cAsE NO. RGl3?03455
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any of them (collectively, "Released Parties'), from any and all claims, actions, causes of

action, suits, demands, liabilities, damages, penalties, fees, costs and expenses asserted, or that,

could have been asserted, as to any aileged violation of Proposition 65 arising fmm the failure

to provide Proposition 65 wamings on the Covered Products regarding lead.

8.2 ERC, on behalf of itself only, hereby releases and discharges the Released

Parties from all known and unknown claims for alleged violations of Proposition 65, or for any

o*rer statutory or common law claims arising from or relating to alleged exposures to lead in

the Covered Products as set forth in the Notice of Violation- It is possible that other claims not

known to the Parties arising out of the facts alleged in the Notice of Violation or the Complaint

and relating to the Covered Products will develop or be discovered. ERC, on behalf of itself

only, acknowledges that this Consent Judgnrent is expressly intended to cover and include all

such claims, including all rigtrts of action therefore. ERC has full knowledge of the contents of

California Civil Code section 1542. ERC, on behalf of itself only, acknowledges that the

clairns released in Sections 8.1 and 8.2 above may includs unknown claims, and nevertheless

rvaives Califomia Civil Code section 1542 as to any such unknown claims. Califomia Civil

Code section 1542 reads as follows:

A GENERAL RELEASE DOES NOT,EXTEND TO CLAIMS WHICH THE

cREprToR poEs N_gT KNOW OR SUSPECT TO EXrST I\i -HrS OR HER

FAVOR AT Tr{E TrME OF EXECUTTNC THE.JTELEASE. WHIpH IF

KNOWN B.Y H.iM OR HER MUST HAYE MATERIALLY AFFECTED- HIS

oR HER SETTLEMENT WITH THE qEBTOR.

ERC, on bclraif of itself only, acknowledges and understands the significance and

consequences of this specific waiver of California Civil Code Section 1542.

lPRoPosEDl STIPUIATED cONSENT JUDGMENT; [PROPOSEDJ 0RDER cAsE N0. RG13?03466
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8.3 Compliance with the terms of this Consent Judgment shall be deemed to

eonstitute compliance by any Reieased Party with Proposition 65 regarding alleged exposures

to lead in the Covered Products as set forth in the Notices of Violation and the Complaint.

8.4 Nothing in this Consent Judgment is intended to apply to any occupational or

environmental exposwes arising undcr Froposition 65, nor shall it apply to any of Defendant's

products other than the Covered Products.

3,5 Nothing in Section I shall affect or limit any Party's rigbt to seek to enforce the

terms of this Consent Judgment.

9. SEVERABILITYOtr'UNENFORCEABLEPROYISIONS

ln the event that any of the provisions of this Consent Judgment is held by a court to be

unenforceable, tire validity of the remaining enforceable provisions shall not be adversely affected.

10. COVERNING LAW

The tems and conditions of this Consent Judgment shall be governed by and conskued in

accordance with the laws of the State of California.

11. PROWSION OF NOTICE

All notices required to be given to either Party to this Consent Judgment by the other shall

be in writing and sent to the following agents listed below by: (a) first-class, registered, or certified

mail; ft) ovemight courier; or (c) personal delivery. Courlesy copies via email may also be sent.

FOR ENWRONMENTAL RESEARCH CENTER:

Chris Heptinstall, ExEcutive Director
Environmental Research Center
3l I I Camino Del Rio North, Suite 400
San Diego, CA 92108

With a copy to:

IPR0POSEDI STIPULATED coNSENT lU DGMENT; [PROPOSED] 0RDER cAsE NO. RG137034 66
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Michael Freund (SBN 99687)
Law Office of Michael Freund
1919 Addison Street, Suite 105
Berkeley, California 947 A4-1 101
Telephone: (51 0j 5 40-1992
Facsimile: (51 0) 540-5543
freundl@aol.com

FOR VICTUS, rNC.:

Enrique J. Lopez, Co-President
Victus,Inc,
4918 SW T9th Court
Mialni, Florida 33155

With a copy to:

Squire Sanders (US) LLP
Clris M. Amantea(SBN 147339)
Adrienne R. Salerno (SBN 258153)
555 South Flower Sbee! 31st Floor
Los Angeles, California 90071
Tel: (213) 624-?5A0
Fax: (213) 62345Bl

12. COT'RT APPROVAL

l2.l If this Stipulated Consent Judgment is not apprwed by the Court, it shall be

void and have no force or effect.

12,2 ERC shall comply with California Health and Safety Code section 25249.7(f)

and with Title II of the California Code Regulations, Section 3003.

13. EXECUTION AND COUNTERPARTS

This Consent Judgment may be executed in counterparts, which taken together shall be

deemed to constitute one documsnt. A facsirnile or .pdf signatr:re shall be constnred as valid as

the original signature.

lPRoPosEDl STIPULA?ED CONSENTIUDGMENT; [PR0P0SED] ORDER cAsE NO. RG137034 66
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14. DRAFTING

The terms of this Consent Judgment have been reviewed by the respective counsel for the

each Parfy to this Settlement prior to its signing and each Party has had an opporlunity to fully

discuss the terms with counsel. The Parties agree that, in any subsequent interpretation and

consfuction of this Consent Judgment entered thereorq the terms and provisions shall not be

consbued against any Parfy.

15. GOOD FAITH ATTEMPT TO RN,SOLVE I}ISPUTES

lf a dispute arises with rcspect to either Parfy's compliance with the terms of this Consent

Judgment entered by the Courl &e Parties shall meet in person or by telephone and endeavor to

resolve the dispute in an amicable manner. No action or motion may be filed in the absence of

sueh a good faith attempt to resolve the dispute beforehand. ln the event an action or motion is

filed, however, the prevailing parly may seek to recover costs and reasonable attomey's fees. As

used in the preceding sentence, *re term "prevailing partyo'metrrs a party who is successful in

obtaining relief more favorable to it than the relief that the other party was arnenable to providing

during tbe Parties' good faith attempt to resolve the dispute that is the subject of such enforcement

action.

16. ENTIREAGREnMENT,AUTHORIZATION

16.1 This Consent Judgment contains the sole and entire agreement and

understanding of the Parties with respect to the entire subject matter herein, and any and all

prior discussions, negotiations, commitments and understandings related hereto. No

representations, oral or otherwise, express or implied, other than those contained herein have

IPROPOSEDJ STIPULATED C0NSENT JUDGMENT; IPR0POSED] oRDER cAsE N0. Rcl3703{ 66
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been made by any Party. No other agreements, oral or otherwise, unless specifically refened to

herein, shall be deemed to exist or to bind any Party.

162 Each signatory to this Consent Judgment certifies that he or she is frrlly

authorized by the Party he or she represents to stipulate to this Consent Judgment. Except as

explicitly provided herein, each Party shall bear its own fees and costs-

t1. REQUAST FOR F'INDINGS, APPROVAL OF SETTLEMtrNT AND El.ITRy OF

CONSENT 
'UDGMENT

This Consent Judgment has come bef-ore the Court upon the request of the Parties. The

Parties request the Court to fully review this Consent Judgment and, being fully informed

regarding the matters which are the subject of this action, to:

(l) Find that the terrns and provisions of this Consent Judgment represent a fair and

equitable settlement of all mattem raised by the allegations of the Complaint, that the matter has

been diligently pmsecuted, and that the public interest is served by such seulement; and

@ Make the findings pursuant to Califomia Health and Safety Code section

25249.7(t)(4), approve the Settlement, and approve this Consent Judgmeut.

IT IS SO STIPT}LATED:

IPROP0SEDI STIPULATED CONSENT JUDGMENT; IPROP0SED] 0RDER cAsE NO. RG137034 66
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Dated: { f ,2014

Dated: ,2074

APPRO\{ED AS TO F'ORM:

Dated: 2014

ENV IRONMENTAL RE S EARCH
CENTER

ENVIRONMENTAL RESEARCH
CENTER

By;
Michael Freund (SBN 99687)
Michael Freund & Associates
1919 Addison Street, Suite 105
Berkeley, California 94704-l l0l
Telepbone: (510) 540-1992
Facsimile: (510) 540-5543
freundl@ol.com

_/rn
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-.roro

VICTUS,INC.

Adrienne R Salerno (SBN 258153)
555 South Flower Sneet, 3lst Floor
Los Angeles, California 90071
Tel: (2i3) 62&2500
Fax: (2I3) 6234581
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JITDGMENT
Based upon the Parties' Stipulation, and good cawe appearing, this Consent Judgmeot is approved

and Judgment is hereby entered according to its terms,

,20L4
Judge ofthe Superior Court

IPROP0SEDI STIPULATED C0NSENTIUDGMENT; IPROPOSED] ORDER cAsE NO. R6137034 66
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LAW OFFTCE OF

MICHAELFREUND

xH*#frYS
l9te AgDlsoN STREgr, SUITE tot

EER*ELEY. CALITO{NIA 14704-l I 0l

rcr (i6ieree!
rAr( {5t0}r{0-u.t3

EMATL RIHOFFMA6$IIA|L.COM

h{ay l?,2013

NOTICE OF VIOLATIOHS OF
CALTFoRNTAHEALTEAi-AXKIT!3$DsEcrroNz5z4e,5ErsEA

Dear Alleged Violator and the Appropriate Public Enforcement Agencies:

I represent Environmental Research Center ("ERC"), 3l l1 Camino Del Rio North. Suite 400, San Diego,
CA 92108; Tel. (619)i500-3090. ERC's Executive Director is Chris Heptinstall, ERC is a Califsrnia non-profit
corporaticn dedipated to, among other causes, helping safeguard the public from health hazards by bringing about a

reduction in thc user and rnisuse of h ous and toxic chemicals, facititating a safe environment for consumers
and employees, and encouraging corporate responsibility.

ERC has identified violations of Califomia's Safe Drinking Water and Toxic Enforcement Act of 1986
("Proposition 65"), which is codified at Califomia Hsalth & Safefy Code 925249.5 e! see,twith respect to the
products identified below. These violations have occuned and continue to occur because the alleged Violator
identified below failed to provide required clear and reasonable warnings wirh these produots. Tlis letter sarves as

a notice of these violations to the alleged Violator and the appropriate public enforcement agencies, Pursuant to
Health and Safety Code Section 25249,7{d), ERC intends to file a private enforcement action in the public interest
60 days after effective service of this notice unless the public enforcement agencies have commenced and are
diligently prosecuting an action to rectif, these violations.

General Information about Pronosition 65. A copy of a summary of Proposition 55, prepared by the
Office of Environmental Health Hazafi Assessmen! is enclosed with this letter sewed to the alleged Violator
identified below.

A$eeed Yiolatgr. The name of the company oovered by this notice thai violated Proposition 65
(hereinafter the "Violatoy'') is:

Victus, Inc.

.Consumer Products and Listed Chemicals. The products that are the subject of this notice and the
chemical in those products identified as exceeding allowable levels are:

Victus fnc. Enterex Powder Vanilln -Lead
Victus fnc- Enterex Powder Strawbcrrl - Lead

On February 27, 1987 , the State of Califomia officially listed lead as a chemical knsrvn to cause
developmental loxicity, and matre and female reproductive toxicity. On October I , I 992, the State of Califomia
officially listed lead and lead compounds as chemicals known to cause cancer,

It shouhi be noted that ERC may continue to i[v€stigate other producls that may reveal further violations
and result in subsequent notices ofviolations.

Route of Exposure The consumer sxposures that are the subject of this notice resuft from the purchase,

acquisition, handling and recommended use of these products. Consequently, the primar;' route of exposure to
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these chemicals has been and continues to be through ingestion. but may have also occuned and may continue to
occur through inhalation and/sr dermal contact.

Annroximate TLmc Period of Violations, Ongoing violations have occurred every day since at least May
l7 ,2010, as well as every day since the products rvere introduced into the Califomia marketplace, and will continue
every day until clear and reasonable warnings are provided to product purchasers and users or until these known
toxic chemicals are either removed from or reduced to allowable levels in tlre products. Proposition 65 requires that
a clear and reasonable warning be provided prior to exposure to the identified chemicals. The method of warning
should be a warningthat appears on the product label. The Violator violated Proposition 65 because it failed to
provide persons handling and/or using these products with appropriate warnings tlrat they are being exposed to
these chemicals.

Consistent with the public interest goals of Proposition 65 and a desire to have these ongoing violations of
Califomia law quickly rectifie4 ERC is interested in seeking a consfructive resolution of this matter that includes
an enforceable written agreement by the Violator to: (l) reformulate the identified produsts so as to eliminate
further exposures to tlre identified chemicals, or provide appropriate wamings on the labels of these products; and
(2) pay an appropriate civil penalty. Such a resolution will prevent further unwarned consum€r €xposur€s to the
identified chemicals, as well as an expensive and time consuming litigation.

ERC has retained me as legal counsel in connection with this matter. Please direct all communicntions
regarding this Notice of Violations to my attcntion at the larv oflice address ond telephone number indicatcd
on the letterhead.

Sincerely,

/We-:-
Ryan Hoffman

Aftachrnents
Certificate of Merit
Certificate of Service
OEHHA Summary (to Victus, Inc. and its Registered Agent for Service of Process only)
Additional Supporting Information for Certificate of Merit (to AG only)
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CERTIETCATE OF MEBTT

Re: Environmental Research Center's Notice of Proposition 65 Yiolations by Victus, Inc.

I, Ryan Hofftnan, declare:

l. This Certificate of Merit accompanies the attached 60-day notice in which it is alleged that the
party identified in the notice violated Califomia Health & Safety Code Section25249.6 by failing to
provide clear and reasonable warnings.

2.1 am an attorney for the noticing party.

3. I have consulted with one or more persons with relevant and appropriate exporience or expertise
who have reviewed facts, studies, or other data regmding the exposure to the listed chemicals that ars the
subject ofthe notice.

4. Based on the information obtained through those consultants, and on oth€r infbrmation in my
possession, I believe there is a reasonabte and meritorious casE for the private action. I understand that
"reasonable and meritorious case for the private action" means that flrc information provides a credible
basis that all elements of the plaintiffs case can be cstablished and that the information did not prove that
the alleged Violator will be able to establish any of the affirmative defenses set forth in the statute.

5. Along with the copy of this Certificate of Merit served on the Attorney General is aftached
additional factual information suffioient to establish the basis for this ceftificate, including the information
identified in California Health & Safety C,ode $25249.7(hX2), i.e., (l) the identity of the persons
consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed by those
persons.

Dated: May 17,2013
Ryan Hoffinan
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CERTIF'CATE OF SSRVICE

I, the undemigned, declare under penalty of perjury under the laws of the State of Califomia that the following is true
and conect:

I am a sitizen of the United Stales, ovei the age of l8 years of agq and am not a party to the within entitlcd action.
My business address ir 306 Joy Street, Fort Oglahorpe, Ccorgia 30742. I am a resident or employed in lhe oounty where the

mailing occurred. The envelope or packagc was placed in the mail at Fo* Oglethorpe, Gcorgia.

On May 17.2013,I served tte follolring documerts: NOTTCE OF VIOLATTONS OF CALIFORNIA HEALTH
& SAF'ETY CODE $25249.5 ET sEQ.; CERTII'ICATE OI'MERJT; fiTEE SAFE DRINKTNC WATER AND TOXIC
ENFORCEMENT ACT OF f986 @ROPOSITION 65): A SUMMARY" on the following partiet by placing a tru€ and

correct copy thcreof in a sealed envelope, addressed to the party listed below and depositing it at a U.S. Postal Service Offise
lvith th€ postage ftlly prepaid for delivery by Certified Mail:

Current President or CEO
Victus, lnc.
4918 SW 74s Cr
Miani, FL 33155

Carlos Fernandez
(Victus, Inc,'s Registered
Agent for Service ofProcess)
49lt sw 74{'cr.
Miami, FL 33 155

On May 17,2013, I electronically served the following documents: NOTICE OF' VIOLATION, CALItr'ORNIA
HEALTII & SAFETY CODE $25249.s ET SESi CERTIFICATE oF MERIT; ADDITIONAL SUPPORTING
INFORMATION ITOR CERTIFICATE OF MERIT AS REQUTRED BY CALIFORNIA HEALTH & SAFETY CODE
$25249.7(dxf) on the following parly by uploading a true and corect copy thereof on the California Attomey General's
website, which pan ba acccsssd at hups://oag.cngov/prop65/add.60day-noticc :

Office of the Califomia Attomey Gcneral
Prop 65 Enforcement Reporting
l515 Clay Sreet, Suite 2000
Oakland, CA 94612-0550

on May 17,2Afi,I served the fotlowing documenrs: NoTICE oF vIoLATIoN, CALIFORNIA HEALTH &
SAFETY CODE $25249.5 ET SEQ.i CERTIFTCATE OF MERIT on each of the parties on lhe Service List anached hereto

by placing a true and corect copy thereofin a seded enve,lope, addressed to each ofthe parties on the Service List sttached

hereto, and deposifing it at a U.S. Postal Sewice Office with the postage fully prepaid for delivery by Priority Mail.

Executed on May 17,2A73, in Fort Oglethorpg Georgia.

Rebecca Tumer-Smith
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Health & Safety Code $25249.5 et seq.

Service List

District Anomey. Alamedr County
l2?5 Fallon Slretl, Suilc 900

Osklud, CA 94612

Distrid Anomsy, Alpine County
F.0. Bo.t 248
MorHecvilte, CA 96120

District Auomey, Amodor Courty
708 Coun Stree!, Suilc 202
hckson, CA 95642

Distrid Ailorney. Butte Counry
25 Courry Ccnter Drive, Suitc 245
Oroville, CA 95965

Dislricr Attomey, cllavcras county
891 Mounrsin Rmeh Bold
San Arrdtear, CA 95249

Disrict Attornry, Colusa County
346 Fi&h Stre€t Suitc l0l
Colusa, CA 95932

Distdct Anomey. Conrd Costa County
900 Wffd Strest
Mflirc4 CA 94i53

District Altorney, Del Norte county
450 H Streel Room I 7l
Crescent City. CA 95531

Di*rict Auomey, El Dondo County
515 Main Strs€t
Plocerville, C/\95667

District Attomey, Frrsno Counly
2220 Tulore Streel, Suite 1000
Fresno, CA 93?21

District Attorney. Glenn County
Pos! Office Box 430
Willo116, CA 95988

Distdct Attomey, Humboldr County
8?5 sth Sfeer 4n Floor
Eu*!, CA 95501

District AttdmEy, Imperial County
9{0 West Msin Sftcr, Sie 102

El Cealro. CA 92243

Disri4 Atl,omey, Inyo County
23o W. Lhe Street
Bistrp, CA 9351a

Dlstricl Altomey, Kem County
I 2'15 Truvtun Avenue
Baterslield, CA 9330 1

Disrdd Attomdy, King County
1400 West lacey Boulevard
Il.aoford, CA 93t30

Distlkt Atlorney, Loke CounY
255 N. Forbcs Street

Lokrpo4 CA 95453

Diitricl Attornoy, Lasxn Counly
220 Soulh Lsssen Slrecl, st€, I
Susanville, CA 961 30

Disrict Atlomey, Loe Angeles County
?10 WesrTemple Stred, Suits t8000
Los Angeles, CA 90012

District AtlonEy, Modera County
209 Wesl Yossmitc Avcnue
Madera, CA 93637

Distdc! Atlomcy, Muin Counry
3501 Civic CenterDrivc,Room 130
Srn Rafsel, CA 94903

District Altorqey, Maripora Colnty
Post Oflice Bo* 730
lvluiposo, CA 95338

Diitrict Atnmcy, Mcndocino County
Post Office Bo:r 1000

Ukioh, CA 95482

Dislrict Alrom€y. Merccd county
550 W, Msir Sur€t
Merced, CA t5340

District Auomr?, Modoc County
204 S Court Sueel, Room 202
AllurBs, CA 9610t-4020

Disrrict Attomcy, Mono Coulty
Post OIIice Box 6]7
BrideepoG CA 93517

District Anomey. Montcrey Counry
Post Omc€ Box lt3l
Snlinas, CA 93902

Disricr Alomey, Napa Cornty
931 Fulnr'ayMoIl
Napo, CA 9{559

Districl Attomey, Nevadr County
I t0 Union Sueet
Nevado City. CA 95959

District Ataorney, Otange County
401 W€st Civic Centcr Drive
Sanra Antr' CA 92701

District Auomey, fhcer Counry
I 081 0 Juslice Cenler DrlYE, Sle 2,10

Roscville, CA 95678

District Attomcy, Flumos Coturty
520 Main Sueeq Room 404

Quincy, CA 959?l

Dbrdct Atromcy, Rivrruide County
3960 OrmBc Suec(
Rivcrsidc, CA 92501

District AgofiEy, SBcrarncnto County
901 rc"Srcct
S{cr6rr}enlo, CA 95814

Disuici Anomey, Ssn Bcnito County
4 l9 Fourlh Street, 2d Floor
Hollister, CA 95023

District Attomcy,Son Bernardino Cornty
316 N, Mounrai'l View Avenue
Sm Bemardino, CA 9?4 I 5.0004

Disrrict Anomey, San Diego County
330 West Bmsdway, Suile 1300
Srn Dicgo, CA 92101

Disria Auomey, San Fmncisco County
850 Bryunr Sueer, Suite 322
San Fra:rsico, CA 94103

Districl Afbrn y, Son Joquin County
232 E. WebtlAve. Rrn.302
Slockton" CA 9520?

Oistrict Attomey, San Luis Obispo County
1035 Polm Sl, Room 450
Son Luis Obispo, CA 9340E

Disrdct Anor$ey, San Maleo Counry
400 County Ctr., 3'd Floor
Redrmod City, CA 94063

Distrht Attomey, Slnm Borbrm County
I I 12 Snota Bltbard Sreel
s3nt! Blfbers, CA 93101

DbtrictAltornry, Sann Clam Courty
70 Wcst Hcdding Sus€t
San Josc, CA 951 l0

Dislrict Anomry, Sonto Cruz Corroly
701 Oce4n $Grt, Room u00
Sonu Cnrz, CA 95060

District Aflomoy, Shs$! County
1355 West Srrc{l
Rcdding, CA 96001

Districr Attomcy, Siena County
PO Box 457
Dorvnlevillc, CA 95936

District Altorney, Siskiyou County
Post Oflice Eox 986
Yreko, CA 96097

Dirtrict Anomey, Solano CountY
675 T€xas Streel, Sl€ 4500
Frirficld. CA 94533

District Atlomcy, Sollomo County
6m Admrnistrltion Dtivc,
Room 212J

Santu Roso, CA 95403

Disulx A(omey, Stanislrus County
83? l2u SreeL Ste 300
Mode$o, CA 9535t1

Dislrict AllomsY, Sunrr County
446 Sdcond Strcct
Yubo City, CA 95991

Dbld'l Anomcy, Tehlma CountY
Posl Oflice 8ox 519
Red Blutf, CA96080

Disaicr Attomey, Triniry CountY

Post Office Box 3 10

Wesverville, cA 96093

District Arbmry, Tulore CounlY
??l S. Mooncy Blvd., Room 224
\'isslia, CA 93291

Disria Anorney, Tuolumne County
423 N. Weshin8lon Stect
Sonor4 CA 95370

Dictrid Anomcy, Ventura Couary
800 South Victorir Ave. Suite 3 I ,l
Veaturs, CA 93ilE

Dirtrict Attomey,Yolo County
3ol 2d stre€l
woodlan l, CA 9569J

Distriet Atromey, Yuba County
:15 Flfl! Slresl, SuitE 152

Marysville, CA 95901

Los Angcles City Auomcy's Oflice
City Hdl Elst
200 N. Mdn Street, Sulie 800

Los Angeles, CA 9001?

San Dicgo City Attomcy's OI[ce
I 200 3rd Avenuc, Sle 1620
Srn DicBo, CA 931 0l

Son firuncisto, City Auomey
Chy Hall, Room 234
I Dr Carhon B Ooodlctt PL
SanFmncisco,CA 94102

Ssn Jose City Atlomqy's Oflicc
2@ East Ssnts Clsro Street,

16ft Floor
Srn Jose, CA 95 t 13
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NOTICE: This order contains one or more of the following products that are
subject to the reporting requirements of the Safe Drinking Water and Toxic
EnforCement Act of i986 (Proposition 65) for the State of Califomia. In
accord-ance r.with the requirements of this regulation the following waming is
provided:

*WARNING: This product contains lead, a chemical known to the State of
California to cause birth defects or other reproductive harm."

Affected Victus Products

Enterex Powder Vanilla
Enterex Powder Strawberry

NOTICE: This order contains one or more of the following products that ale
subject to the reporting requirements of the Safe Drinking 'Water and Toxic
Ento'rcernent Act of 1986 (Proposition 65) for the State of Califonria. In
accordance with the requirements of this regulation the following war,ning is
provided:

"WARNING: This product contains lead, a chernical known to the State of
Califomia to cause birth defects or other reproductive harm,"

Affected Vich$ Products

Enterex Powder Vanilla
Enterex Powder Strawberry



EXHIBIT I}



Subject: Order Confirmation -

From:

Sent:

To:

Subject:

Dear EDWARD PEfiSON:

Thank you for your recent order placement with . our world-class products are distinctfue in quality, efficacyand value, and we hope you'll continue to enjoy the benefits of the products you've ordered. your order has beenprocessed and will arrive soon at your shipping address.

To maximize your -roduct results, be sure to use the products correctly and consistentty. Here are a fewtips to help you enjoy optlmal benefits:
- Take a moment to carefully read directions for use for ea€h product you've ordered,
- Use the products as directed, notlng when to use the product and if it should be used on an empty stomach or withfood, etc.

we're glad to helpl

;t was received on will be shipped to the followlng location:

l today to see the latest news in health and wellness, to place

*NorlcE: This product ls subJect to the reporting requirements of the safe Drinking water and Toxic Enforcement Act of
1986 (Propositlon 651 of the State of california. ln accordance with the requirements of this regulation the following
warnlng is provided:

"California Proposition 65 wARNlN6: Thls product contains lead, a chemlcal known to the State of Callfornla to cause
binh defects or other reproductive harm."

- lfyou have questlons, call us at

Your order cor:firmatlon number is

TEST CAIIFORNIA

15OO SOUTH 1OTH ST

sAN JOSE CA 9s112

Your order includes the following items:

Thanks again for your order, Visit.
your next order and to take advantage of an

Please do not reply to this automated emair. For more detairs, prease cail
Support representative.

,to speak with a Dlstrlbutor


