SETTLEMENT AGREEMENT
1. INTRODUCTION

1.1 Dr. Whitney R. Leeman and Hohner, Inc.

This Settlement Agreement is entered into by and between Dr, Whithey R.
Leeman (“Leeman™) and Hohner, Inc. (“Hohner™), with Leeman and Hohner collectively
referred to as the “Partics.” Leeman is an individual residing in the State of California
who asserts that she seeks to promote awareness ol exposure to toxic chemicals and
improve human health by reducing or eliminating hazardous substances contained in
consumer products. Hohner employs ten or more persons and is a person in the course of
doing business for purposes of the Safe Drinking Water and Teoxic Enforcement Act of
1986, California Health & Safety Code § 25249.6 e/ seq. (“Proposition 657).

1.2 General Allesations

Leeman alleges that Hohner has manufactured, distributed, sold andfor offered for
sale in the State of California vinyl/PVC musical equipment/instrument cases containing
lead and the phthalate chemical di{2-ethylhexyl)phthalate (“DEHP”) without the requisite
Proposition 65 health hazard warnings. DEHP and fead are listed pursuant to Proposition
65 as chemicals known to cause birth defects and other reproductive harm,

1.3 Produet Description

The products that are covered by this Settlement Agrecment are vinyl/PVC
musical equipment/instrument cases containing lead and DEHP including, but not limited
to, the Hofmer Blues Briefease, C-BC-BL (] 48667 32663 7), manufactured, distributed,
sold and/or offered for sale in California by Hohner, hereinafter referred to as the
“Products.”

1.4 Natice of Violation

On ot about June 19, 2013, Leeman served Hohner and various public
enforcement agencies with a document entitled “60-Day Notice of Violation™ ("Notice™)

that provided the recipients with notice of alleged violations of Proposition 65 by Hohner



for failing to warn its customers and consumers in California that the Products it seld
exposed users to DEHP and lead. To the best of the Parties’ knowledge, no public
enforeer has commenced and is diligently prosceuting the allegations set forth in the
Notice.

1.5 No Admission

Hohner denies the material, factual, and legal allegations contained in the Notice
and maintains that all of the products that it has sold and distributed iu California,
including the Products, have been, and are, in compliance with all laws. Nothing in this
Settiement Agreement shall be construed as an admission by Hohner of any fact, finding,
conclugion, issue of law, or violation of law, nor shall compliance with this Settlement
Agreement constitute or be construed as an admission by Hohner of any {act, finding,
conclusion, issue of law, or violation of law, such being specifically denied by Hohner.
However, this Section shall not diminish or otherwise affect Hohner's obligations,
responsibilities, and duties under this Settlement Agreement.

1.6 Effective Date

For purposes of this Settlement Agreement, the term “Effective Date™ shall mean
October 15, 2013.
2. INJUNCTIVE RELIEF: REFORMULATION

2.1 Reformulation Commitment

As of the Effective Date, Hohner shall only manufacture, import, distribute, sell
and/or offer for sale in California Products that are “Reformulated Products.” For
purposes of this Seitlement Agreement, “Reformulated Products™ shall mean Products
containing components which yield: (1) less than 1.0 microgram of lead when using a
wipe test pursuant to NIOSH Test Method 9100: (2) less than 100 parts per miilion
(“ppm™) lead when analyzed pursuant to EPA testing methodologies 30508 and 6010B;
and (3) contain less than or equal to 1,000 ppm (0.1%) DEHP when analyzed pursuant

to EPA testing methodologies 3580A and 8270C.



85 PENALTIES PURSUANT TO HEALTH & SAFETY CODE § 25249.7(b)

In settlement of all the claims referred to in this Settlement Agreement. Hohner
shall pay a total of $5,000 in civil penalties in accordance with this Section. Each penalty
payment will be allocated in accordance with California Health & Safety Code §§
25249.12{c){ 1) & (d), with 75% of the funds remitted to the California Office of
Environmental Health Hazard Assessment (“OBEHHA™) and the remaining 25% of the
peznaliy reritted to Leeman, as follows:

3.1 Initial Civil Penalty

Hohner shall pay an initial civil penalty in the amount of $1,500 on or before the
Effective Date. Hohner shail issue two separate checks to: (a) “"OEHHA™ in the amount
of $1,123; and (b) “The Chanler Group in Trust for Dr. Whitney R. Leeman” in the
amount of $375. All penalty payments shall be delivercd to the addresses listed in
Section 3.3 below.

3.2 Final Civil Penalty

Hohner shall pay a final civil penalty of $3,500 on or before December 15, 2013,
The final civil penalty shall be waived in its entirety, however, if, no later than December
1, 2013, an officer of Hohner provides Leeman with written certification that, as of the
date of such certification and continuing into the future, Hohner has met the
reformulation standard specified in Section 2.1 above, such that all Products
manufactured, imported, distributed, sold and offered for sale in California by Hohner are
Reformulated Products. The certification in lieu of a final civil penalty payment provided
by this Section is a material igrm, and time is of the essence, In the event the final civil
penally is not waived, Hohner shall issue two separate checks for its final civil penalty
payments 1o: (2} “OFHHA™ in the amount of $2,623; and (b) “The Chanler Group in

Trust for Dr, Whitney R. Leeman” in the amount of $875.
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3.3 Pavment Procedures
33,1 Issuance of Payments. Payments shall be delivered as follows:
(a) All payments owed to Leeman, pursuant to Sections 3.1 and 3.2,
shall be detivered to the following payment address:
The Chanler Group
Attn: Proposition 65 Controiler
2560 Ninth Street
Parker Plaza, Suitec 214
RBerkeley, CA 94710
(b) All payments owed to OEHHA (EIN: 68-0284486), pursuant to
Sections 3.1 and 3.2, shall be delivered directly to OEHHA (Memo line “Prop 65
Penaliies™) at the following addresses:
For United States Postal Service Delivery:
Mike Gyurics
Fiscal Operations Branch Chief
Office of Environmental Health Hazard Assessment

P.O. Box 4010
Sacramento, CA 95812-4010

For Non-United States Postal Service Delivery:
Mike Gyurics
Fiscal Operations Branch Chief
Office of Envirenmental Health Hazard Agsessment
1001 T Street
Sacramento, CA 95814
With a copy of the checks payable o OEHHA mailed to The Chanler Group at
the address set forth above in 3.3.1(a), as proof of payment to OEHHA.

3.3.2 Issuance of 1099 Forms, After cach penalty payment, Hohner
shall issue separate 1099 forms for each payment to Leeman, whose address and tux
identification number shall be furnished upon request after this Settlement Agreement has
been fully executed by the Parties, and OEHHA at the addresses listed in Section 3.3.1(b)

ahove,



4. REIMBURSEMENT OF FEES AND COSTS

The Parties have reached an accord on the compensation due to Leeman and her
counsel under general contract principles and the private attorney general doctrine
codified at California Code of Civil Procedure § 1021.5, for all work performed through
the mutual execution of this agreement. Hohoer shall pay $20,000 for fees and costs
incurred as a result of investigating, bringing this matter to Hohner’s attention, and
negotialing a seltlement in the public interest. Hohner shall issue a separate 1099 for fees
and costs (BIN: 94-3171522), shall make the check payable to “The Chanler Group™ and
shall deliver payment on or before the Effective Date, to the address listed in Section
3.3.1(a) above.

CLAIMS COVERED AND RELEASED

L
<

5.1 Release

This Seitlement Agreement is a full, final and binding resolution between Leeman
and Hohner, of any violation of Proposition 63 that was or could have been asserled by
Leeman on behalf of hersell, her past and current agents, representatives, attorneys,
suceessors, and/or assignees, against Tohner, its parents, subsidiarics, affiliated entities
that are under common ownership, directors. officers, employees, attormeys, and each
entity to whom Hehner direetly or indireetly distributes or sells Products, including but
nof limited 1o downstream distributors, wholesalers, customers, retailers, franchisees,
cooperative members, licensors, and licensees (“Releasees™), based on their faiture to
warn about alleged exposures w fead and DEHP contained in the Products that were
manufactured, distributed, sold and/or offered for sale by Hohner in California before the
Effective Date,

In further consideration of the promises and agreements herein contained, Lecman
on behalf of herself, her past and current agents, representatives, altorneys, successors,
and/or assignees, hereby waives all her rights to institute or participate in, directly or

indirectly, any form of legal action and releases all claims that she may have, including,



without Hinitation, all actions, and causes of action, in law or in equity, suits, labilities,

ges, costs, fines, penalties, losses, or expenses - including,

Fl

demands, obligations, dama
but not limited to, investigation fees, expert tees, attorneys’ fees, testing costs, and any
other costs, but exclusive of fees and costs on appeal -- limited to and arising under
Proposition 65 with respect o lead and DEHP in the Products manufactured, distributed,
sold and/or offered for sale by Hohner before the Effective Date (collectively “claims™),
agatnst Hohner and Releasees.

5.2 Hohner's Release of Leeman

Hohner on behalf of itself] its past and current agents, representalives, attorneys,
successors, and/or assignees, hereby waives any and all claims against Leeman, her
attorneys and other representatives, for any and all actions taken or statements made (or
those that could have been taken or made) by Leeman and her attorneys and other
representatives, whether in the course of investigating claims or otherwise seeking to
enforee Proposition 63 against it in this matter with respect 1o the Products.

6. POST EXECUTION ACTIVITIES

Within twelve months of the execution of this Settlement Agreement Hohner may
ask Leeman, in writing, to file a complaint, incorporate the terms of this Settlement
Agreement info a proposed consent judgment and seck the court’s approval of the
consent judgment pursuani to California Health and Safety Code § 25249.7, or as may be
otherwise aliowed by law. [ requesied, Leeman agrees to reasonably cooperate with
Hohner and to use best efforts and that of her counsel to support the entry of a consent
judgment incorporating the terms of this Settlement Agreement for approval by a superior
court in California. Pursuant to CCP §§ 1021 and 1021.5, Hohner will reimburse
Leeman and her counsel for their reasonable fees and costs incurred in Diing the
complaint, converting the Settlement Agreement into a proposed consent judgment and
seeking judicial approval of the consent judgnient in an amount not to exceed $16,000,

exclusive of fees and cost that may be incurred on appeal. Hohner will remit payment to



The Chanler Group, at the address set forth in Section 3.3.1 above. Such additional fees
shall be paid by Hohner within ten days after its receipt of monthly invoices from
Leeman for work pertormed under this patagraph.

7. SEVERABILITY

[f, subsequent to the execution of this Settlement Agreement, any of the
provistons of this Seftlement Agreement are deemed by a court to be unenforceable, the
validity of the enforceable provisions remaining shall not be adversely affected.

8. GOVERNING LAW

The terms of this Settlement Agreement shall be governed by the laws of the State
of California and apply within the State of California. In the event that Proposition 65 is
repealed or is otherwise rendered inapplicable by reason of law generally, or as to the
Produets, then Hohner may provide written notice (0 Leeman of any asserted change in
the law, and shall have no further obligations pursuant to this Settlement Agreement with
respect to. and 1o the extent that, the Products are so affected,

9, NOTICES

Unless specified herein, all correspondence and notices required to be provided
pursuant to this Settiement Agreement shall be in writing and personally delivered or sent
by: (a) first-class, registered or certified mail, return receipt requested; or {(b) overnight

courier on any party by the other party at the following addresses:

To Hohner: To Leeman:
Clayman Edwards, President Proposition 65 Coordinator
Hohner, Inc. The Chanler Group
1000 Techaology Park Drive 2360 Ninth Street
Glen Allen, VA 23059 Parker Plaza, Suite 214

Berkeley, CA 94710-2565



With Copy 1w
David Shane Smith
LeClair Ryan. a Prolessional Corporation
Rivertront Plaza, East Toswer

G371 Fast !md Street, Eighth Floor
- Richmond. Virginin 23219

Any party. froms time 1o time, oy speaify i writing 1 the oter pun a change
ofaddress w which all notices wnd other communications shalf B¢ sent.

10, COUNTERPARTS: PACSIMILE SIGNATURES

This Sertfement Agreement sy be executed in counterpadts and by fies st e or
portable doetment format C.pdf s signature, each of witich shall be deemed an wiginal.
and all of which, when taken toguther, shatt constitute one wd the samie document. A

faesimile or pdf sienaure shai be as vatid i the o ginak;

Th COMPEIANCE WITH HEALTH & SAFETY CODE § 23249,7(0)

Leeman and lieratomeys agree weanply with the seporing form: regairemens
referenced in California Health & Safety Code § 25249.7(1),

R a2

12, MODIFICATION

Fhis Sertletment Agreemen: mat be modified oty by wrivtenaareement of the
Parties,

13 AUTHORIZATION

Yhe undersivned are sinitorized o execute this Settlenment Agreement on bebalf of
their respective Parties und Bave reaid. understood. and agree W afl of the ferms and

conditions.af this Senlement \ﬂ!n.nk it
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