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PARKER A. Sn4rTrr -QI4II BAR NO. 2s0s11)
2173 SALKAVE,, SUITE #250
CARLSBAD, CA 92008
Telephone: (61 9) 335-5692
Emaii : parkerasnith@grnail.com

Attorneys for Plaintiff
KINGPUN CHENG
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

KINGPIJN CFIENG,

Plaintiff

v.

KTC SLAMS INC,; THE AGENCY ACBH
INC.; and DOES 1 thr.ough 25, Inclusive,

Defendants.

Case No. B,C528422

IPROPOSEDI CONSENT JUDGMENT
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t. INTRpDUCTTON

I.1 Kingpun Cheng, KTC Slams, fnc., and The Ageucy ACBH
This consent Judgrnent is enterecl into by and betrveen plaintiff Kingp'n cheng

("laintiff) a'd defendants KTc srams, Inc. (KTC) ancr The Agency A.BH Inc. f.The
Agency') (collectively "Defeaclants'), lvith Plainti{f and Defe'dants collectively referred to as
the "Parties" and indiviclually ss a "Party." cheng is an inclividtral residing in california who
seeks to prcmote awateness of exposures to toxic chemicals and improve hrunan health by
recluciug or eliminating hazarclotrs substances contained in consumer products. plaintiff alleges
that Defendants employ ten or more persons and are each a person in the course of doing busfuress
for purposes of the safe Dr{nking water ancl Toxic Enforcement Act of 1gg6, california Health
& Safety Code g 25249.6, et seq. (,pr.oposition 65,),

1,2 GcneralAllegations

Plaintiff alleges that Defenclants have manufactuecl, imported, clistributecl and/or sold
plumbing valve accessories that contain lead ard lead compouncls (,,Lead,,) lvithout the requisite
Proposition 65 warnings. Lead is listect as a carcinogen and reproductive toxin qnder proposition

65.

1.3 Notice of Vlolation

on Januaty 27 ,2014, Plaintiff served Defendant arrd var.ious pubtic enforcement agencies
with a document entitled "60-Day Notice of violation" ('blotice,) alleging that Defendants were
in violation of Proposition 65 for failing to warn consumers and customers of allegecl exposures
to Lead in plumbing/hatdwarc, including "AS-5I-NL cold stem for Arnelican standard sg019,,
uPC013964580198' No public enforcer has diligently prosecuted the allegations set forth in the
Notice,
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1.4 Complaint

On [DATE] ptaintifl acting in the public interest

25249.7(d)' filed its conrplaint against Defendaats i' the

alleging exposures to Lead in plurnbing valve stems.

under Cal. Health & Safety Code g

above-captionecl action (,Action'),
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L5 No Aclmission

Defendants deny the matelial, factual and legal allegations contained in the Notice and

asserted in the Action and maintain that they have at all times been in cornpliance with all laws

and all products that it has sold, manufactured, irnported and./or dishibuted in California,

including the Covered Products. Nothing in this Consent Judgnrent shall be sonshued as an

admissiou by Defendants of any fact, finding, issue of law or violation of law, nor shall

compliance with this Consent Judgment constitute or be construed as an admission by Defe'clants

of any fact, finding, issue of law or violation of law. However, this Section 1.5 shall not diminish

or otherwise affect Defendants' obligations, rcsponsibilities and duties nncler this Consent

Judgnrent.

1.6 Consent to Jurisdiction

For purposes of this Consent Judgment only, the Parties stipulate that this Court has

jurisdiction over Defendants as to the allegations contained in the Notice, that venue is proper in

the County of San Diego, and that this Court has jurisdiction to enter and enforce the provisions

of this Consent Judgrnent,

2, DpF'INITIONS

2.I "Covered Products" means plurnbing repair parts that contain Lead,

2.2 "Effective Date" means the date on which the Court apploves aucl enters juclgment

pursuant to the terms of this Consent Judgnrent.

WARNING

3.1 As of the Effective Date, Defendant shall not distribute, sell or offer for sale any

Covered Proclust that will be solcl or offered for sale to California consurners containing more

than 300 pprn lead, unless the Covered Product bears a clear and reasonable warning prusuant to

this Section 3.
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3'2 Tlre waming shall sf,ate: "WARNING: This procluct contains [lead,] a chemical
known to the state of califoflria to cause cancer and birth defeets or other repr.oductive harru.

fwash harrds afterhandli'g.]" The bracketed telurs are optional.

3'3 The rvatning shall be prominently displayed on the Covered produot or its
packaging with such conspicuousness, as compared with other wot4s, statements, or designs as to
render it likely to be reacl and unclerstood by an ordinary incliviclual pr.ior fo sale,

4, MONDTARY PAYMDNTS

4'l Civil Pennlfy Paynrent Pursuant to Health & Snfety Code $ 2SZ4g3(b)

Defendants shall pay a total civil penalty paynent of $1,000 within ten (10) days of the

Effective Date, as follows: the civil penalty shall be apportionecl in accordance with California

Healtlr & Safety code $ 25249,12 (c) and (d), with ?s% ofthese funds remitted to the state of
California's Office of Envirorunental Flealth Hazard Assessment (,OEHHA') and the r.emainilg

25% of these funds remitted to Ptaintifr both pursuant to the proceclurcs set forth in Sectio' 4.3.

4,2 Reimbnr.sement of plaintiffs X'ees and Costs

TIre Parties acknowledge that Plaintiff and its coursel offerecl to resolve this dispute

without reaching tenns on the anrount of fees arrd costs to be reimburxed to them, thereby leaving

this fee issue to be tesolved after the matelial terms of the agreement had been seftled,

Defenclaats exptessed a desire to resolve the fee ancl cost issue after the other settlenrent ter.ms

had been agreed. The Parties then attempted to (and did) reach an accord on flre compensation

due to Plaintiff and its counsel under general contlact pr{nciples and the private attorney general

doctrine codified at Califomia Code of Civil Procedure $ 1021.5 for all work per:fon'ecl in this

matter, except fees that may be incurred on appeal. Under these legal pr.inciples, Defelclants shall

pay tlre amount of $22,000 for fees and costs incun'ed investigating litigatirrg ancl enforring this

matter, including the fees and costs incurred (and yet to be incurued) negotiating, drafting and

obtaining the Court's approval of this Consent Judgment in the public interest.

4.3 Paymcnt procedurcs

AII payments required by Sections 4.1 and 4,2 shall be made within ten (10) days of the
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2 ll 
Effective Date, in tluee checks made payable as follows:

3 fl 4,i,1 onecheckto,,OEFIHA,,intheamountofg?50;

4 fl 
4'3'2 one check to "Patker A. smith in Trust for.Kingpun cheng,'in the amount

of$250; and
5

6 lf 
4'3'3 one check to o'Parker A. snrith, Attorney at Law,, in the amount of g22,000,

4.4 Issuance of W-9 ancl I09g f,,orns
?

t ll ., 
Plaintiff shall provicle w-9 forms for all payees uncler trris consent Judgrnenr ,pon signing

n lf lt 
t*sent Judgrnent' After the settlement funds have been transnritted to praintifps counsel,

. ^ ff 
Oefendants shall issue separate l}ggforms, as follows:r0 tl

ll ff 
4'4'I one 1099 form to the 'ooffice of Enviro'mertal Health Hazard

n II 
Assessrnenr" (EIN: 6g-02g4486) in rhe amount of $750;

13 ll 
4'4'2 a second i099 form in the anount of $250 to "Kingpnn cheng,,,whose

14 fl 
address and fax identification ntunber shall be furnished upon request; and

15 ll 
4'4'3 a thild 1099 to "Patker A, smith, Attorney ar Law,,(EIN: 6g-0284486) in

the amount of $22,000.

4.5 Issuauce of payments,

1g ll 
4'5'i Payments to oEFIHA shall be deliverecl to the following aclchess:

. ^ ll propositiot65 Settlement Coordinatorle ll ggJ'Iof,:iu oepaiimeni'o?ririi.,
15f 5- CIqy Srreer,20th Floor20 ll oakland,-cA's4'ei;-141i

" il 
4'5'2 All other payments shall be deliveled to tlre following payment acldress:

22 ll l9$.1A, Smith, Aftor:ney ar Law
^^ ll 2123 Satkave.,'Suiti+JiO"
23 ll caltsbad, ca 9100S

24 ll s.24ils.

" ff 
5'1 This consent Juclgnrent is a full, final, and bincling rcsolution between plaintifc

ze 
ff 

actine in the public intercst, and Defendants and each of their parents, subsidiaries, affiliatecl
27 

ff 
entities flrat ate under cofimlon ownership, clirectors, o{Iicers, employees, clivisions, partne*,

zt 
ff 

sharcholders' attomeys and theil successols and assigns (collectively, the ,,Defe'dant
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2
Releasees"), and each entity to whom any Defeudant Releasee dir.ectly or indfuectly dishtbutecl or
sold any covered Products, including, but not limited to, downshearn distr.ibutors, wSolesalers,
custo$lersn retailers, ft'anchisees, coopelative uembers, licensors and licensees (collectively,
"Downstrcam Releasees'), of all violations of Proposition 65 based on exposue to Lead fi.orn
covered Products as set forth in the Notice, with respect to any covered products granufactured,

distributed, or sold by Defendants prior to the E{fective Date. complialce wjth the terms of this
consent 'Iudgrnent by Defendants arrd Defendant Releasees constitutes compiiance with
Fraposition 65 with respect to any alleged exposulp to Lead fiom the covercd products as set
forth in the Notice and the Action.

5'2 Plaintiff on behalf of itself and its past ancl cuuent agents, rcpresentatives,

attomeys, successol's and assigns, and iu the public interest, waives all riglrt to participate in any
action and feleases and discharges Defendant Releasees and Downstream Releasees with respect

to all clairns, including but not limitect to causes of action, suits, liabilities, demands, obligations,

damages, costs, fines, penalties, fees (including but not limited to expert fees, aftolreys, fees and

investigation fees) or losses (collectively, "Claims') regarding any violation of proposition 65

based on failure to wam about allegecl exposme to Lead, or allegecl exposil.e to Lead, in any

Covered Prodtrcts manufacturcd, clistlibutecl, or sold by Defenclants prior to the Effective Date.

5'3 In addition, Plaintiff, on behalf of hirnself and his past and sulrenr agents,

representatives, attorneys, successots and assigns, in his individual capacity only and not in his

teprcsentative capacity, provides a release herein which shall be effective as a full and final

accord and satisfaction, and as a bar to all Clairns under Proposition 65 and any other statutoly or

common lalv, whether kflolvn or unknolvn, suspectecl or unsuspected, limitecl to ancl arising out of
alleged exposul€ to, and/or failure to warn of alleged exposure to, Leacl i1 the Covered proclucts

manufacturcd, distfibuted or solcl by Defenclants. It is possible that other Claims not known to the

Parties arising out of the facts alleged in the Notiee or the Action will develop or be discovered.

Plaintiff, on behalf of himself arrd his past and current agents, representatives, attomeys,

successol's ancl assigns, and not in iris representative capacity, acknowledges that this Consent
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Judgment is expressly intenclecl to cover and include all such claims, including all r.ights of action
therefor' Plaigtiffhas full knowleclge of the contents of califoruia civil code g 1542, plaintiff
acknowledges that tlre clai[rs rcleased in sectio's 5.1 urd 5.2 include unk'own claims, aad
Plaintiff nevefiheless waives califomia civil code $ 1542 as to any such unknown claims.
Cslifor.nia Civil Code $ lS42 reads as follows:

7

I
I

"A GENERAL RErfASE_-DOES NOT EXTEND TO CLAIMS WHICH THECREDITOR DOES NOf-KNOV O[ lUSPiiCr rO*Eii# IN HIS OR HERFAVOR AT THE T]YE_OF 
'Eid;iUTN.IG-}HE 

TriEESg, WHICH IFKNOWN BY HIM O.+.F!B MUSTHAVE T,{ArriNrEr,I}TrrrCTED HIS ORHER SETTLEMENT wrfn rfuCosilibn.,,

Plaintif{ on behalf of itself and its past and eu'rent agents, representatives, attoflieys, and
successors and assigns, and not in its representative capacity, acknowledges and undemtands the
significance and consequences of this specific waiver of california civil code g 1542.

5'4 Defendants, on behalf of thentselves and their. past and cuu.ent agents,
representatives, attornexs, and successors ancl assignees, hereby waive a1y and all clairns agai'st
Plaintiff and its attorueys and other representatives, for any and all actions taken or statements
made (or those that could have been taken or rnade) by plaintiff ancl its attorneys ancl other
representatives, whether in the coulse of investigating claims ol of otSerwise seeking to enforce
Pt'opositiou 65 against thern in this nraffer with respect to the Covered products.

6. INTEGRATION

6'l This consent Judgnrent contains the sole and entire agreement of the parties and
any and all plior negotiations and understandings relatecl hercto shal be deemed to have been
merged wiflrin it, No representations or telnrs of agreement ot6er than those contained herein
exist or have been rnade by any Party with respect to the other.party or the subject matter hereof.
7. MODTHSAITON

7 'r Modlfication' This consent Juclgment may be modifiecl fronr time to time by
express lvlitten agreement of the Pafiies, with the approval of the court, or by an order of this
Court upon motiotr ancl in accordence with law.



I

2

3

4

{

6

7

I
9

7'2 Notice; Meet and confer. Any Party seeking to modify this consent Judgrnent
shall attempt in good faith to meet and confer with the other party prior to firi'g a motion to
modifr the co'sent Judgnrent, sencling the other Party notice by flrst clsss and electronic mail.8. COURTAPPROVAL

8'1 This consent Judgment shall become effeetive on flre Effective Date, provided
however' that Plaintiff shall prepare and file e Motion for Approvar of this consent Judgrnent and
Defendant shall support approval of such Mofion.

8'2 If this consent Judgment is not entelecl by the court, it shall be of no foroe or
effect a'd shall not be introduced i'to evide'ce or otherwise used in any proceecli'g for any
pl,u'po$e.

9. GOVERNING LAW

The terms of this consent Judgment shall be governed by the laws of the state of
california and the obligations of Defendaut he'euncler as to the coverccl proclucts apply only
within the state of california' In the event that P*rposition 65 is repealed, preempted, ol is
otherwise rendered inapplicable by rtason of law generally, or. if any of the provisions of this
co'sent Judgmenf are renclerecl inapplicable or oo longer required as a restilt of any such r.epeal
or preemption or rendered inapplicable by r€ason of law generully as to the covered proclucts,
including, without limitation, the removal of Lead fiom oEHHA's list of proposition 65
chemicals' then Defendants slrall have no flrrther obligations pureuant to this consent Juclgmenf
with respect to, and to the extent that, any coverecl p*rducts ar.e so affectecl,

10'1 This court shall retain julisdiction of this matter to irnplement or modifu the
Consent Judguent,

il. ATTORNEYS'rEES

A Party who unsuccessfully brings or contests an action ar.ising out of this consent
Judgrnent shall be required to pay the prevailing party,s rcasonable attorneys, fees ancl costs.

IO

11

12

13

t4

I5

t6

l7

t8

l9

20

21

22

23

24

25

26

27

28

Et:wltaffi
($t RFrruupirrR



12, NOTICE$

3 if .^,,-,_ ,l"tttt 
specifiecl herein, all con'espondsnce and notices requirecr to be provicrecr pursuant

. ll ::i::,:"*r,* 
Juds:ent shail be in w'iting and (i) per.so'any derivered, (ii) sent by firsr-crass or.re vJ rrrDt-vla$$ oI

t ll :t 
reg^tstered or certified mail retuin receipt requesrecr, or (iii) senr by overnight coru,ier to one

U ll 
nunt frora rhe other parry at the following addrcsses:

7

I
9

10

1t

12

l3

t4

15

t6

t7

tt ll 1*.ta:y' 
from tirne to time, may specify i'writing to rhe other.parry a cha'ge of address to

,n ll 
*rrrn ail notices and other communications shall be sent,

,t ll , fotxent 
Judgment rnay be executed i' counterparts ancl by facsimile or pdf

,, ll 
tt*ulure' each of which shall be deerned an original, ancl all of which, when raken rogerher, shall

,, il 
t*:tltute one and the same clocument. A facsinrile or ,pdf sig'ahrre shall be as valid as the
original.

l2.I For Defendants:

Bill Harper
presiderit
The Agency ACBFI
?Bl0 Edgrriont Ave, Suite D
Par.kside, pA l90li

With a copyto:

Jeffiey Margulies
Fulbright &Jaworski L,L,p.
555 South Flower St. - -'^ '
Forty Fir.st Floor
Los Angeles, CA 90021

lZ.Z For plaintiff

lg$.tA, Smiflr, Attome5, at Law2lT3 Salkeve.,'Suite-#2i0-' "* "
Carlsbad, CA 9200g

14, AUTHORIZATION

The undersigned are auftolizecl to execute this consent Judgnre't and have read,

24

25

26

,, il "no"stood, 
attcl agree to all of the terms and conditions of this consent Judgrnent.
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AGREED TO:

Datet _

Plaintifi KINGPLTN CHENG

AGREED TO:

Date: . l{ ,{ 
I ts 

t

ttt
Defendant, KTC SLAMS, INC.

By:

Namel
Its:

Name:
Its:

AGREED TO:

t/f
Tlota' / / ttllt'

:*',-' 
-, 

,E/ ftt r> 
|er: I l.J rlti fl"",a L . f-t-*O*+qaf
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Defendant, The Agency ACBH Ino,.
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AC}RF]ED TO:

Darct6-J2*2 ur5

AGRFED ]IO:

Date: - 6{ ,{l i;-
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Def,enrlant, KTC SLAMS, IN,C,

AGREE} TO:

Del'endanl,'fhe Agency ACBH Ino,.

-10-
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