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1 I. INTRODUCTION 

2 1.1 This Action arises out of the alleged violations of California's Safe Drinking Water 

3 and Toxic Enforcement Act of I 986, California Health and Safety ·code Section 25249.5 et s~q. (also 

4 )mown RS and herein nfter referred to as "Proposition 65") regarding the following products 

5 (hereinafter coUectively the "Covered Products~' or ' 1Covered Product" to refer to a single product): 

6 l) XYMOOEN Exclusive Professional Formulas i5 Creamy Chocolate 

7 2) XYMOGEN Exclusive Professional Fonnulas FitFood Vegan Creamy Chocolate 

8 3) XYMOGEN Exclusive Professional Formulas FitFood VegAn Vanilla Delight 

9 4) XYMOGEN Exclusive Professional Foanulas TestoPJex 

10 5) XYMOGEN Exclusive Professional Foanulas Viragraphis 

11 6) XYMOGE.i'f Exclusive Professional FoanuJas Seren.X 

12 7) XYMOGEN Exclusive Professional Formuht! LipottopiX 

13 8) XY1v10GEN Exclusive Professional Formulas MedCaps DPO 

14 9) XY.M:OGEN Exclusive Professional Formulas OrganiX (heens 

I 5 10) XYMOGEN Exclusive Professional Formulas XYMOGEN EP BrainSustain Creamy 

16 Chocolate 

17 11) XYMOGEN Exclusive Professional Fom1tllas XYMOGEN EP Brain Sustain Vanilla 

18 Delight 

19 12) XYMOGEN Exclusive Professional Formulas XYMOGEN EP i5 Chai 

20 13)XYMOGEN Exclusive Professional Formulas OptiCleanse GHI Original 

21 14) XYMOGEN Exclusive Professionnl Formulas XYMOGEN EP ImmunoBar Chocolate 

22 Fudge 

23 15) X'YMOGEN Exclusive Professional Formulas DJD Fac1ors 

24 16) XYMOGEN E>wlus.ivc Professional Formulns FitFood Lite Vegan Vanilla Delight 

25 17) XYMOGEN Exclusive Professional Fonnulns iS Energize Vanilla Latte 

26 18) XYMOGEN EKclusive Professionnl FonnuJas i5 Chocolate Mint 

27 19) XYrvlOGEN EKclusive Professional Formulas iS Vanilla Delight 

28 20)XYMOGEN Exclusive Professfonal Formulas OptiC1eanse GHl Chocolate Mint 
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1 21)XYMOGEN Excl~ve Professional Fonnullls OptiCleanse GHI Chai 

2 1.2 Plaintiff E.nvironmcntal Research Center, Inc. C'ERC") is a California non-profit 

3 corporation acting as a private enforcer of Proposition 65 that is dedicated to, among other ca.uses, 

4 helping safeguard the public from health hazards by :reducing the use and misuse of hazardol.J.lj and 

5 toxic chemicals, facilitating a safe envirorummt for consumers am! ~mpfoyees, and encouraging · 

6 corporate responsibility. ERC brings this Action in the public interest pursuant tu California Health 

7 and Safety Code Section 25249.7. 

8 1.3 DefendilJ'lts Xymogen, Inc and Atlantic Pro-Nutrients, Inc dba Xymogen me referred 

9 to herein as "XYMOGEN', or i;Defendan1s". XYMOGEN is a California Corporation that is a person 

10 within the meaning of H&S Code §25249.l 1 (a) and has, at i!.11 material 1imcs, employed ten or more 

11 persons. XYMOGEN designs, distributes and sells the Covered Products. 

12 1.4 ERC and XYMOGEN are hereinafter referred to individually as o "Pnrty'' or 

13 collectively as the .. Parties." 

14 J.5 Ou January 14, 2014, pllTSUant tn California He.al th and Safety Code 

15 Section 25249.7(d)(l), ERC served a Notice of Violation of Proposition 65 r·NOV P') on the 

16 California Attorney General, other public enforcers. and Atlantic Pro~Nutrients Inc. dba Xymogen. A 

17 trnc and correct copy of the Notioo of Violation is attached hereto as Exhibit A. 

18 J.6 On July 1, 2014, a seconrl Notice of V iolntion of Proposition 65 ("NOV Il'') was 

19 served on the California Artome)' General~ other public enforcers, Atltlntic Pro-Nutrients, Inc dba 

20 Xymogen and Xymogen, Inc. A true and correct copy of d1e Notice of Violation is attached hereto as 

21 Exhibit 8. NOV I and NOV 11 shaJI hereinafter be referred to collectively as d1e "Notices of 

23 1.7 After more than sixty (60) days pnssed since service of the Notices of Violation, and 

24 no designated governmental ngency filed a complaint against XYMOOEN with regard to the Covered 

25 Products or the alleged violations, ERC filed its First Amended Complaint in this Action for 

26 injWJctive relief and civil penalties. The Complaint js based on lhe allegations in NOV I and NOV JI. 

27 1.8 The Complaint and the Notices of Violation each allege thal XYMOGEN 

28 manufactured, distributed, and/or 50ld in California the Covered Products. whicb contain lead, a 
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I chemical listed under Proposition 65 as a carcinogen and reproductive toxin, and expose consumers 

2 at a level requiring a Proposition 65warning. Further,. the Complaint and Notices of Violation allege 

3 that use of the Covered Products exposes persons in California to lead 'vithout :first providing clear 

4 and reasonable wamings, in violation of California Health and Safety Code Section 25249.6. 

5 XYMOGEN denies all material allegations of the Notices of Violation and the Complaint. 

6 1.9 The Parties enter into this Consent Judgment in order to settle, com1)romise and 

7 resolve disputed claims and avoid prolonged and costly litigation. Nothing in this Consent Judgment, 

8 nm compliance with its tenns, shall constitute or be construed as an admission by any of the Parties, 

9 or by a11y of their respective officers, directors, shareholders, employees, agents, parent companies, 

10 subsidiaries, divisions, affiliates, suppliers, franchisees, licensees, distributors: wholesalers, or 

11 retrdlers, of any fact, conclusion oflaw, issue of law, violation of law, fault, wrongdoing, or liability, 

12 including without limitation, any admission coooeming any alleged violation of Proposition 65. 

13 Except as expressly set forth herein, .nothing in thjs Consent Judgment shall prejudice, waive, or 

J 4 impair any right, remedy, argummt, or defense the Parties may have in any other or future legal 

15 proceeding unrelated to these proceedings. However, nothing in this Section shall affect tbe 

16 enforceability of th.is Consent Judgment. 

17 1.10 The "Effective Date"' of this Consent Judgment sJ1aJI be the date this Consent 

18 Judgment is entered as a judgment by the Court. 

19 2. JURISDICTION AND VENUE 

20 For purposes of this Consent Judgment onJy, the Parties stiJlulate that this Court has 

21 jurisdiction over the subject matter of t11js Action and personal jurisdiction over the Parties, that 

22 venue is proper in this Coru.1, s11d that tltis Court has jurisdiction to enter tllls Consent Judgment 

23 plll'5uant to the terms set forth herein. 

24 3. 

25 

INJUNCT1VE RELIEF, REFORJ\.lULATION, TESTING, AND WARNL"4GS 

3.1 Clc:ir and Reusonnblc Warnings 

26 On and after tbe Effective Date of this Consent Judgment, XYMOGEN shall he Jlennanent!y 

27 enjoined from Distributing into California, manufacturing for sale in Cn'ljfomia, and/or directly 

28 selling to a consumer in the State of California MY Covered Product for which tile maximum dose 
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recommended on the label contain~ more than 0.5 micrograms (me&) of lead, as calculated in 

2 accordance with the fonn.ula set forth in Section 3.7, unless Defendant complies with the required 

3 warning methods set forth in Section 3.1 through Section 3.6. The tenn "DjstributiDg into 

4 Calif01nfa'' means to ship any of the Covered Products into California for sale in California, or to sell 

5 or provide any of the Covered Products to any person or entity that Defendant knows will sell or 

6 intends: to sell any of the Covered Products in CaJifurnia 

7 In all warning methods contained in Section 3.1 through Section 3.6 below, the Warning shall 

8 be provided with such conspicuousness, as compared with other words, statements, designs, or 

9 devices on the container, labeling, webpage, catalog page, invoice, insert, or in the store as to render 

10 it likely to be read and understood by an ordinary individual under customary conditions of purchase 

I l or use. In all warning methods, no other statements about Proposition 65 or lead may accompany the 

12 Warning, except that Defendant may refer consumers to a single website for further information. The 

13 Warning r:;hall be at least the same size as the largest of any other heallh. or safety warnings on the 

14 CQntainer, labeliDg, wcbpage, catalog page, invoice1 or insert, as applicable, and the word 

15 "W AR.i"'{Illf G" shall be in all capit.dl lellers antl in bold print. The Wrurung shall be contained ]n the 

16 same section of the container, labeling, webpage, catalog p-age, invoice, or insert, as applicable, 

17 which states other safety warnings concerning the use of the Covered Product. 

18 No Warning will be required for Reformulated Covered Products. 

19 3.2 The Warning Langua~e. 

20 The warning IBIIguage shall be provided as follows: 

21 {California Proposition 65J WAl~ING [(California Proposition 65)) These [This] 

22 product(s] contain[s] [Icad,J [a] [and other) chemical[s] known to the State of Califomia to 

23 cause [cancer andj birth defects or other reproductive hnnn. 

24 The text in brackets in the wan1ings above is optional. Tiie words 44cancer and" shall be 

25 included in the warning onJy if the maximwn recommended dose: stated on tbe Covered Product's 

26 label contains more than 15 micrograms (mcg) af}ead as calculated in accordance with lhe formula 

27 ~t forth in Section 3.6 below. The words "and other" shall be included only ifXymogen has 

28 knowledge that there is another Proposition 65 chemical present in the Covered Products. 
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I 3.3 Warning Method (Product Container) 

2 In all cases, tl1e Warning 1nay be provided in the product label or by a sticker or label affixed 

3 to the cap, shoulder or side of the container of a Covered Product. The Warning shall appear in font 

4 at least as large as the font used to provide any other health or safety warning on the product label, 

5 and if no health or safety warning is provided on the product label~ then at least as large as smallest 

6 font used elsewhere on the label. 

7 3.4 Wnrning Method No. 2 (Website WnrnJng) 

8 If not provided as set fo1th in Section 3.3, the Warning stated in Section 3.2 shall be given in 

9 conjunction with all sales of the Covered Products by XYMOGEN via the Internet, and such 

10 Warning shall appear in one of 1he following ways: (a) on the same web page as the order form far 

11 the Covered Product or as a pop-up warning that appenrs priorm checkout which requires the 

12 conswner to click on a tab labeled '"approved .. before purcha.rie; (b) an "Insert Warning" as defined 

13 below; or (c) an "Invoice Warning" as defined below. The Warning stated in Section 3.2 shall be 

14 used and sllall appear in any of the above instances adjacent to or immediately following the display, 

15 description. or price of the Covered Product for wbjch it is given, in the same type siz.e or larger than 

16 the text oftbe Covered Product's description. 

17 .Insert Warning: Where the Covered Product is being shipped tQ a consumer in California and 

J 8 may be returned by the consW11er for a full refund with no extra charge or shipping or handling fee, 

19 the warning stated in Section 3.2 may be displayed on the invoice or other package insert thnt 

20 accompanies each box of Covered Products going to a consumer in California. The insert warning 

21 shaJJ be a minimum of 5 inches x: 7 inches and shall be substantially identical to the insert waming 

22 attached as Exhibit C. The Insert Warning shall state the name(s) of the products subject to the 

23 Warning, or a list of all of the Covered Products, unless the shipment contains only products with o 

24 daily exposure Jevel of more than 0.5 micrograms (mcg) of!ead. No other statements aoout 

25 Proposition 65 or lead may accompany the Warning on the package insert, ex~pt that Defendant 

26 may refer conswners to a single website for further infonnatio11. 

27 Invoice Warning: Where the Covered Product may be returned by the conswner fur a full 

28 refund v.ilh no exlrd charge or shipping or h1mdHng fee, the Warning may alternatively be di:sp]ayed 
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l on an invoice that accompanies the shipment of the Covered Product. The Warning shall be 

2 displayed on the front page of the invoice with such conspicuousness, as compared with other words, 

3 statements, designs, or devices on the invoice, as 10 render it likely to be read and understood by an 

4 ordinary individual prior to use. The word "WARNING" shaJI be in all capital letters and in bold 

5 print No other statements about Proposition 65 or lead may accompany the warning. A Warning 

6 printed on an invoice must be inn. type size that is 1) at least as tall as the largest letter or numeral in 

7 the nE!me of the Covered Product printed on the invoice, or 2) at Jessl as taJl as the Jargesl of My 

8 other heaJth or safety warnings on the invoice, whichever is larger. 

9 3.S Warning Method No. 3 (Printed Catalog) 

10 For Covered Products sold to California consumers t:hrougb a printed catalog, and if the 

11 Warning is not being provided as set forth in Section 3.3, the Warning shall be prominently dlsplay<:d 

12 on each catalog page that contains a description of the ingredients or attributes of the Covered 

13 Product. Where the Covered Product may be returned by the conswner for a full refund with no extra 

14 charge or shipping or handling feet the Warning may alternatively he displayed on the invoice or 

IS otheT package imierl as purauant to Section 3.4 and as attached in Exhibit D. 

16 3.6 Calcuhltion of Lead LeveJs 

17 As used in this Consent Judgment, lead levels are c'alcuJfl.ted pursuant to the testing protocol 

18 described in Section 3.8. For purposes ofmCE1suring the lead, tl1e highest lead detection resuh of the 

19 three (3) randomly selected smnples of the Covered Products will be controlling. For purposes of this 

20 Consent Judgment, daily Jcad exposure levels shall be measured in micrograms, and shall be 

21 calculated using the following furmula: Micrograms of lead per gram of product, multiplieci by 

22 grams per servfog of the product (using the largest serving size appearing on the Covered Product's 

23 label), multiplied by servings of the product per day (using the largest number of servings in the 

24 recommended dosage appearing on the Covered Product,s label), which ~uals micrograms oflead 

25 exposure per day~ excluding, for purposes of this consent judgment only, the amounts of"naturally 

26 occurring" lead in the ingredients listed in the table as well as the Cocoa powder allowance listed in 

27 the te.hle below_ IfXYMOGEN 'Wishes to exclude the naturally occuning lead set forth in this 

28 section, it must~ prior tn the Effective Date, provide ERC with a list of all ingredients including the 
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1 percentage and weight of each ingredient for a1J Covered Products for which it is requesting that the 

2 exclusion be applied. In tfle event that a dispute arjscs with respect to compliance with the terms of 

3 this Consent Judgment as to any contribution from naturally occurring lead levels tmder the Section, 

4 the Parties shall employ good faith efforts to seek entry of a protective order that governs access to 

5 and disclosure of the Confidential Infonnation Provided. Should a dispute arise, this Section is 

6 subject lo the meet and confer requirements and attorney's fees provisions set forth in Section 6.2 and 

7 6.3 below. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

INGREDIENT 

Calcium 

Ferrous Fumarate 

Zinc Oxide 

Magnesium Oxide 

Magnesium Carbonate 

Magnesium Hydroxide 

Zinc Gluconate 

Potassium Chloride 

Cocoa-powder 

NATURALLY OCCURRING AMOUNT OF LEAD 

O.B micrograms/gram 

0.4 micrograms/gram 

8.0 micrograms/gram 

0.4 micrograms/gram 

0.332 mia-og ramsl!;l ram 

0.4 micrograms/gram 

0.8 micrograms/gram 

1. 1 micrograms/gram 

1.0 microgram/gram 

19 3.7 Reformulated Covered Products 

20 A Reformulated Covered Product is one for which the maximum rec: om.mended daiiy serving 

21 on the Jabcl contains no more than 0.5 m1crograms of lead per day. 

22 3.8 Testing 11nd Quality Control Methodology 

23 (a) Beginning within one year of the Effuctive Date, XYMOGEN shall test three (3) 

24 1andomly selected samples of each of the Covered Products (in the form intended for sale to the end· 

25 user) for lead c.ontent. The testing requirer,nent does nol apply to any of the Covered Products for 

26 which XYMOGEN has provided 1he warning specified in Se~tion 3.2. 

27 

28 
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1 (b) Testing for lead shall be perfonned using Inductively Coupled PJasma-Mass 

2 Spectrometry ('•JCP-MS") or any other testing method subsequently agreed to in writing by the 

3 Parties. 

4 (c) All testing pursuant to this Consent Judgment shall be performed by an independent 

5 third-party laboratory ceL1ified by the California Environmental Laboratory Accredil2:ltion Program or 

6 a faborato1y that is registered with the United States Food & Drug Administration. 

7 (d) XYMOGEN shall retain all test results and dociunentation for a period of three (3) 

8 years from die date of each test. XYMOGEN shall arrange for the laboratory conducting these tests 

9 to send the test results to ERC within J 0 days of conducting each test. 

JO ( e) XYMOGEN shall test each of the Covered Products at least once a year for a 

11 minimum of three (3) consecutive years by testing three (3) randomly selected samples of each 

12 Covered Product which XYMOGEN intends to sell or is manufacturing for sale in Caliibm.ia, directly 

13 selling to a conswner in California, or Distributing into California. 

14 4. SETTLEMENT PAYMENT 

15 4.1 ~MOGEN shall remit a total payinentofSl 70,000.00 (one hundred and seventy 

16 thousand dollars) ("Payment"), which shall be in ful] and final satisfaction of elJ civil penalties, 

17 payment in lieu of civil penalties, and attorney's fees and costs. ERC shall allocate payment as 

18 follows: 

19 4.2 $58. IOO.OO as civil penalties pursu8Ilt to California Health and Safety Code 

20 Section 25249. 7(b)(l ). Of this amount, $43,575.00 shall be payabJe to the Office of Environmental 

21 Hea1th Hazard A~ssmenl ("OEHHA"), and $14,525.00 shall be payable to ERC. (Cal. Health & 

22 Safety Code § 25249.12(c)( 1) & (d)). ERC will forward the civil penalty to OEl-UlA. 

23 4.3 $3,834.95 shall serve as reimbursement to ERC for its actual costs associated with the 

24 enforcement of this Proposition 65 actfon. 

25 4.4 $43,830.36 shall be payable to ERC in lieu of further civil penalti~, ft>r the day-to-

26 day business activities such os (1) continued enforcement of Proposition 65, which includes work, 

27 anaJysis and testing of consumer products that may contain Proposition 65 chemicals, focmsing on the 

28 same or similar type ofingestible products that are the subject matter of the current action; (2) the 
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continued monitoring of past consent judgments and settlemenls to 1;:nsure companies are complying 

2 with Proposition 65; and (3) giving a donation of$2,191.00 to Natucal Rerources Defense Cow1cil to 

3 address reducing toxic chemical exposures in California 

4 4.5 .$45,420.00 shalJ serve as reimbursement to Lozeau Drury LLP for ERC1s attorney's 

5 fee and costs and $18,814.69 shaJI serve as reimbursement.to ERC for its jn-house legal fees. 

6 4.6. Providing that no opposHion co a motion to approve this Consent Judgment has been 

7 filed, XYMOGEN shall make the required payments to ERC within ten (I 0) days of the Effective 

8 Date. In the event that opposition to the Consent Judgment has been filed~ then XThfOGEN shal1 

9 make the required payment to ERC within ten (10) following the earlier of(l) expiration of the ti.me 

10 within which to appeal, if no appeal js fiJed, or (2) exhaustion of any appeals, if an appeal is filed. 

11 XYMOGEN sh.all make this payment by wire transfer to ERC's escrow account, for which ERC will 

12 give XYMOGEN the necessary account fofonnation. If an appeal challenging approval of this 

J 3 Consent Judgment is filed, no payment will be owed wtless the order approving the Consent 

14 JudBmem is nffinnedon appeal. 

15 4.7. XYMOGEN's fo.ilme to remit payment before or on the due date shall be deemed a 

16 materinl breach of this Agreement. 

17 5. MODIFICATION OF CONSENT JUDGMENT 

18 S.1 This Consent Judgment may be modified only (i) by written agreement and stipulation 

19 of the Parties and (ii) upon entry by the Court ofa modified consentjudgm~t. 

20 6. 

21 

RETENTION OF JURISDICTION1 ENFORCEMENT OF CONSENT JUDGMENT 

6.1 111Ui Court shall retain jurisdiction of tllls mutter to enforce, modify or terminate this 

22 Consent Judgment. 

23 6.2 Any Party may, by motion or application for an order to show cause flied with this 

24 Court, enforce the terms and conditions contained in this Consent Judgment. TI1e preveil'mg pruty in 

25 any such motion or application may request that the Court award its reasonable attorneys' fees and 

26 costs associated with such molion or application. 

27 6.3 Prior lo filing any motion or application as described in paragraph 6.2, nny Party who 

28 contends that any other Party is violating any tenn(s) or condition(s) of thjs Consent Judgment shall 
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l meet and confer with the other PHTt(ies} to E1ttempt to informally resolve any dispute. At least 30 days 

2 prior to filing any motion or application with the Court the Party alleging a violation shall provide 

3 written notice to the Party alleged to be in violation, providing a d:scription of the natwe of1hc 

4 alleged violotio11(s). After providing written notice, the Panies shall make a good faith effort to 

5 resolve any dispute(s). Any motion or application filed with the Court shall describe the good faith 

6 efforts 1nade to resolve the dispute. If any Party fails to engage in the required lllfonnal resolution 

7 process described in this paragraph, then that Party shall not be entitled to recover attorneys' fees or 

8 costs, even if successful in any enforcement motion or application. 

9 7. APPLICATION OF CONSENT JUDGMENT 

10 This Consent Judgment shall apply to, be binding upon, and benefit the Pruties, and their 

11 respective officers, employees, agents. whoHy-owned subsidiaries and subdivisions, and the 

12 successors and assigns of any of them. This Consent Judgment shall have no application to Covered 

13 Products which are distributed or sold ex.elusively outside the State of California ond which are not 

l 4 used by California conswn~ 

15 8. 

16 

BINDING EFFECT, CLAIMS COVERED AND RELEASED 

8.1 ERC on beha]f of itsel(, its agents, officers, representatjves, successo~, and assigns, 

17 and in the public interest releases (a) XYMOGEN and its past and present parent companies, 

I 8 subsidiaries, affiliates, and divisions; (b) each of their respective licensors, Jicen!llees, franchisors, 

I 9 franchisees, joint venturers, partners, vendors, manufacturers, pocJcngers, contractors, and fadshed 

20 product and ingredient suppliers; (c) each oftlleir respective disbibutors, wholesali:rs, retailers, users, 

21 packagers and all other entities in the distribution chain of the Covered Products; and (d) c::.ach of the 

22 respective officers, directors, shareholders, employees, and agents of1he persons and entities 

23 described in (a) through (c} above (the persons and entities identified in (a), (b), (c), and (d), above, 

24 incJuding the predecessors and assigns of nny of them, nre collectively refetted to as :'the Released 

25 Parties"'} from all claims for violations of Proposition 65 up tlrrough the Effective Dale based on the 

26 Covered Products as set forth in 1he Notices of Violation and the Complaint. Released Pmties do not 

27 include private label customers ofXYMOGEN. 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

8.2 ERC. on behalf of itself onlyJ aud XYMOGEN on behalf of itself only, hereby release 

and discharge all kno\\n and unknown claims: for alJeged violations of Proposition 65 arising from or 

relating to the Covered Products as set forth in the Notices of Violation and the Complaint. It is 

possible that other claims not known to the Parties arising out of the facts alleged in the Notices of 

Violation or the Complaint and relating to lead in the Covered Products that were manufactured 

befoi:e the Effective Date w:ill develop or be discovered. ERC, on behalf ofitself only and 

XYMOGEN on behalf ofitsclf only, v:eive California Civil Code Section 1542, which reads as 

follows: 
"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICJI THE 
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR 
AT THE TIME OF EXECUTING THE RELEASEt WHICH IF KNOWN BY HIM OR 
HER MUST HA VE MATERIALLY AFFECTED HIS OR HER SEITLEMENT WITH 
THE DEBTOR.,. 

ERC, on behalf of jtself only; and XYMOGEN on behalf of itself only aclrnowledge and understand 

the significance and consequences ohhis specific waiver of California Civil Code section 1542. 

8.3 Compliance with the terms of this Consent Judgment shall be deemed to constitute 

15 compliance by any releassee with Proposition 65 regarding the Covered Products as set forth in the 

16 Notices of Violation and the Complaint. 

17 8.4 ERC, on one hand. and XYMOGEN, on the other hand, ea.ch release end waive an 
18 claims they me.y have against each other for any statements or acticns made or undertaken by them in 

19 connection with the Notices of Violation or the CompWnt. However, this sllall not affect or limit any 

20 Party's right to seek to enforce the tenns of this Consent Judgment. 

21 9. CONSTRUCI10N AND SEVER.ABILITY 

22 9.1 The tenns and conditions of this Consent Judgment have been revie\.\led by the 

23 respective counsel for the Parties prior to its signing, and each Party has had an opportunity to fully 

24 discuss the terms and conditions with its counsel. In any subsequent interpretation or construction of 

25 this Consent Judgment, the terms and conditions shal I not be construed against any Party 

26 9.2 In the event that any of the provisions ofrhis Consent Judgment is h\:ld by a com1 to 

27 be unenforceable, the validity of the remaining enforceahJe provisions shall not be adversely affected. 

28 
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I 9.3 Tiie tem1s and conditions of this Consent Judgment shall be governed by and 

2 construed in accordance with the laws of the State of California. 

3 10. PROVISION OF NOTICE 

4 All notices required to be given to either Party to this Con~ent Judgment by the other shall be 

5 in writing and sent to the following agents listed below by: (a) first-classt registered, (b) certified 

6 mail, (b) overnight courier. or (c) personal delivery to the following 

7 For Environmental Research Center 

8 Chris Heptinstall, Executive Director 
Environmental Research Center 

9 3111 Canu no De) Rio North, Suite 400 
San Diego. CA 92108 

10 

11 

12 

13 

With a copy to: 

Richard Drury 
Lozeau J Dnuy LLP 
410 12111 Street~ Suite 250 
Oakland, CA 94607 

14 

15 

16 

17 

18 

For XYMOGEN, Inc. 

Brian Blackburn 
XYMOGEN~ Inc. 
6900 Kingspainte Parkway 
Orlando, FL 32819 

With a copy to: 

Edward P. Sangster 
19 K&L Oates LLP 

Four Embarcadero Center 
20 Suite 1200 

Son Francisco, CA 94111 
21 

22 11. COURT APPROVAL 

23 11.1 Upon execution of this Consent Judgment by the Parties, ERC shall file a Mtrtion for 

24 Court Approval. 111e Parties shall use their best efforts to support entry of this Consent Judgment. 

25 . 11.2 If the California Attorney General objects to any tenn in this Consent Judgment, the 

26 Parties shall use their best efforts to resolve the concern ia a timely tnanner, and, if possible. prior to 

27 the hearing on the motion. 

28 
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11.3 If the Court, despite the Parties' best efforts. does not approve this Stipulated Consent 

2 Judgment, it shall be null and void and have no force or effect. 

3 1.2. EXECUTION AND COUNTERPARTS 

4 Tilis StipuJated Consent Judgment may be executed in counlerparts, which taken together 

5 shall be deemed one document. A facsimile or pdf signatw-e shall be construed as valid and as the 

6 original signature. 

7 13. ENfIRE AGREEMENT, AUTIIORIZATION 

8 13.1 This Consent Judgment contains the sole and entire agreement and understanding of 

9 tlte Parties with respect to the entire subject matter herein, and any and all prior discussions, 

l 0 negotiations, commitmeL1ts and under!tand.ings related hereto. No representations, oral or otherwise, 

11 express or implied, other than those contained herein have been made by any Party. No other 

12 agreements, oral or otherwise. unless specifically referred to herein, shnlJ be deemed to exist or to 

J3 bind any Party. 

14 13.l Each signatory to this Consent Judgment certifies that he or she is fully authorized by 

15 the Party he or she represents to stipulate to this Consent Judgment Except as explicitly provided 

16 herein, each Party shall bear its own f~s and costs. 

17 14. REQUEST FOR FINDINGS AND FOR APPROVAL 

18 14.1 Ibis Consent Judgment has come hefure the Court upon the request of the Parties. 

19 The Parties request the Court to fully rev[ew this Consent Judgment and, being fully informed 

20 regarding the matters which are the subject of this action. to: 

21 (a) Fiod that the terms and provisions of this Consent Judgment represent a good faith 

22 settlement of all matters rnised by the allegations oftbe Complaint, that the matter has been diligently 

23 prosecuted, and that the public interest is served by such settlement; and 

24 (b) Make the findings pursuant to California Health and Safety Code Section 

25 25249.7(±)(4) and approve the Settlement, and this Consent Judgment. 

26 IT IS SO STIPULATED: 

27 

28 
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2 

3 

4 

5 

6 

7 

8 

9 

HCENTER 

I 0 APPROVEJ) AS TO FORM 

11 

12 

13 

14 
·chard Drury 

Dated: J/z/ 2 ° I 5 
J 5 Counsel for Environmental Research Center 

16 

17 

18 
Dated: 

19 dward P. Sangster 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Counsel for XYMOGEN, Inc. 

ORDER AND JUDGMENT 

Dased upon the Parties' Stipulation, and good cause appearing therefor, this Consent 

Judgment is approved and judgment is hereby entered according to its tenns. 

IT JS SO ORDERED, ADJUDGED, AND DECREED. 

Judge, Superior Court of Lhe State of California 
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