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RICHARD DRURY {CBN 163559)
DOUGLAS J. CHERMAX {CBN 233382)
LOZEAU | DRURY LLP

410 12 Street, Suite 250

QOakland, CA 34607

Ph: 510-836-4200

Fax: 510-836-4205

Email: doug@lozeaudrury.com

Attorneys for Flaintiff
ENVIRONMENTAL RESEARCH CENTER

EDWARD P, SANGSTER
Ké&l, GATES LLP

630 Hansen Way

Palo Alto, CA 54304

Ph: 650-798-6764

Fax: 650-798-6701

ed sanpster@kigates.com

Attormey for Defendant,

KYMOGEN, INC.
SUPERIOR COURT OT THE STATE OF CALIFORNIA
COUNTY GTF ALAMEDA
{|ENVIRONMENT AL RESEARCH
CENTER, a California non-profit Case No, RG14722249
corporation, -
[PROPOSED] STIPULATED
Plaintiff, CONSENT JUDGMENT
Vs,
ASSIGNED FOR ALL PURPOSES TO:
ATLANTIC PRO-NUTRIENTS, INC. dbs JUDGE WYNNE CARVILL
XYMOGEN, a Florida Corporation, DEPARTMENT 21
XYMOGEN, INC.
Case Filed: April 27, 2014
Delendant. Trial Date: Aug. 31,2013
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1.

and Toxic Enforcement Act of 1986, California Health and Safety Code Section 25248.5 ef sey. (also
known s and berein after referred to as “Proposition 657) regarding the following products

(hereinafter collectively the “Covered Products™ or “Covered Product” to refer to a single produci):

INTRODUCTION
1.1 This Action arises ot of the alleped violations of California’s Safe Drinking Water

1} XYMOGEN Exclusive Professional Formulas 15 Creamy Ch.ocalat::

3y XYMOGEN Exclusive Professional Formulas FitFood Végzm Creamy Chocolate

3) XYMOGEN Exclusive Professional Formulas FitFood Vegan Vanilla Delight

4) XYMOGEN Exclusive Professional Formulas TestoPlex

3) XYMOGEN Exchusive Professional Formulas Viragraphis

6) XYMOGEN Exclusive Professional Formulas SeranX

7) XYMOGEM Exclusive Preiessional Formulag LiponopiX

8) XYMOGEN Exclusive Professional Formulas MedCaps DPO

9) XYMOGEN Exclusive Professional Formulas OrganiX Greens

10} XYMOGEN Exclusive Professional Formulas XYMQGEN EP BrainSustein Creamy

Chocolate
[1) XYMOGEN Exclusive Professional Forawilas XYMOGEN EP BrainSustain Vanilla

Delight

12) XYMOGEN Exclusive Professional Formnlas X YMOGEN EP i5 Chai

13} XYMOGEN Exclusive Professional Formulas OptiCleanse GHI Onginal

14) XYMOGEN Exelusive Professional Formulas XYMOGEN EF ImmunaBar Chocolate
Fudge

15) XYMOGEN Exclusive Professional Formulas DJD Factors

16) XYMOGEN Exclusive Professienal Formulas FitFend Lite Vegan Vanilla Delight

17) XYMOGEN Exelusive Professional Formulas i5 Energize Vanilla Latie

[8) XYMOGERN Exclusive Professional Formulas i5 Chocolate Mint

18} XYMOGEN Exclusive Professional Formulas i5 Vanilla Delight

20) XYT\'IOGEN Exclusive Professional Formules OptiCleanse GH1 Chocolate Mint

L2

[PROPOSED] STIPULATED CONSENT JUDGMENT




L2

21) X’YMOGEN Exclusive Professional Formulas OptiCleanse GHI Chai

1.2 Plaintiff Environmental Research Center, Inc, ("ERC™ is a California non-profit
corporation acting as a private enforcer of Proposition 65 that is dedicated to, among other causes,
helping safeguand the public from health hazards by reducing the use and misuse of hazardous and
toxic chemicals, facilitating a safe environment for consumers and employees, and encowraging
corporate responsibility. ERC brings this Action in the public interest pursuant to Califomia Health
and Safety Code Section 25243.7.

1.3 Defendants Xymogen, Inc and Atlantic Pro-Nuirients, Inc dba Kymogen are referred
Io herein as “NXYMOGEN” or “Defendants”. XYMOGEN is a California Corporation thatis a persun
within the meaning of [1&S Code §25249.11(a) and has, at all material times, empleyed ten or more
petsons. XYMOGEN designs, distributes and sells the Cavered Products,

14  ERCard XYMOGEN nre hercinafier referred to individually as a “Party” or
colleclively ag the “Purlics,”

15  On Janvary 14, 2014, pursuaent to California Health and Safety Code

Section 25249.7(d)(1), ERC served a Notice of Vielation of Proposition 65 (“NOV P onthe
California Attorney General, other public enforcers, and Atlantic Pro-Nutrients Inc. dba Xymogen. A
true and gorreet copy of the Notice of Violation is attached fiereto as Exhibit A.

L6 OnJulyl, 2014, a second Notice of Violation of Proposition 65 (“NOV [} was
served on the California Attorney General, other public enforcers, Atlamic Pro-Nutrients, Inc dba
Xymogen and Xymogen, Inc. A troe and correct copy of the Notice of Violation is attached hereto as
Exhibit B. NOV [ and NOV 71 shall hereinafter be referred to collectively as the *Notices of
Violation™. .

1.7 After more thar sixty (60) days passed since service of the Notices of Violaton, and
no desipnated governmental agency filed a complaint against XYMOGEN with regard to the Covered
Products or the alleged violations, ERC filed its First Amended Complaint in this Action for
injunctive relief and civil penaliies. The Complaint is based on the allegations in NGOV I and NOV I1.

1.8 The Cumplaint and the Notices of Violation cach allege that XYMOGEN
manufactured, distributed, and/or sold in Califoria the Covered Products, which coniain lead, a
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chemical listed under Proposition 65 as o carcinogen and reproductive toxin, and cxpose constmera
at a level requiring a Proposition 65waming. Further, the Complaint and Notices of Violation allege
that wse of the Covercd Products exposes persons in California to lead without first providing clear
and reasonshle wamings, in violation of California Health and Safety Code Section 25249.6.
XYMOGEN denies all materinl allegations of ths Notices of Violation and the Complaint.

18  The Parties enter into this Consent Judgment in order to setile, carmpromise and
resolve disputed claims and avoid prolonged and costly litigation. Nothing in this Consent Todgme,
ner compliance with its teras, shall constitute or be construed g3 an admission by any of the Parties,
or by any of their respeciive officers, directors, sharcholders, emplayees, agents, parent companies,
subsidiaries, divisions, affiliates, suppliers, franchisces, licensees, distributors, wholesalers, or
retajlers, of any fact, conclusion of Jaw, issue of law, violation of law, fault, wrongdoing. or fiabilily,
including without limitation, any admission concerning any alleged violation of Proposition 65.
Except os expressly set forth herein, notling in this Conseat Judgment shall prejudice, waive, or
impair any right, semedy, argument, or defense the Partics may bave in any other or fsture legal
proceeding unreluted to these proceedings. However, nothing in this Section shzll afect the
enforceability of this Consent Judgment.

1.1 The “Effective Date” of this Consent Judgment shall be the dste this Consent
Judgment is eniered as a judgment by the Court.

r 2 JURISDICTION AND VENDE

For purposes of this Consent Judgment only, the Partics stipulate that this Court lis
Jurisdiction over the subject matter of this Action and personal jurisdiction over the Parties, that
venue is proper in this Cowt, and that this Cowrt has jurisdiction (o enter this Consent Judgment
pursuant to the terms szt forth herein.

3. INJUNCTIVE RELILF, REFORMULATION, TESTING, AND WARNINGS

31  Clear and Ressonnble Warnings

Qn and afler the Effective Date of this Consent Judgment, X YMOGEN shall be permanenlly
enjoined from Distributing inta Californie, manufacturing for sale in Californin, and/or directly

selling to a consumer in the State of California any Covered Produet for which the maximum dose

ah e
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reconimended on the label contains move than 0.5 micrograms (meg) of lead, as calculated in
accordance with the formula set forth in Section 3.7, unless Defendant complies with the required
warning methods set forth in Section 3.1 through Section 3.6. The tenm “Distributing into
California™ meang to ship any of the Covered Products into California for sale in California, or to sefl
or pravide any of the Covered Products to any person or entity that Defendant knows will sel] or
intends o sell any of the Covered Products in California.

In all waming methods contnined in Section 3.1 through Sectien 3.6 below, the Waming shall
be provided with such conspicuousoess, as compared with other words, statements, dasigns, or
devices on the container, Jabeling, webpage, catalog page, invoice, insert, or in the storz as to render
it lkely 1o be read and understood by an ordinary individual under customary conditions of purchiase
oruse. In all warning mcﬂiods.-. no other statements about Proposition 65 or Jead may accompany the
Warning, except that Defendant may refer consumenrs to a single website for further information. The
Warning shall be at Jeast the same size as the largest of any olher health or safety warnings on the
cuntaiper, Iabeling, webpage, calalog page, invoice, or inseri, as applicable, and the word
“WARNING?" shall be in all capital Jetters and in bold print. The Waming shall be contained in the
same seclion of the container, labeling, webpage, calalog page, invoice, or insert, as applicable,
whith states other safety warnings concerning the use of the Covered Froduet.

No Warninp will be required for Reformulsted Covered Products.

3.2  The Warniug Lanpuape.

The warmning Ienguage shall be pravided as follows:

[Califoraia Froposition 65] WARNING [(California Proposition 63)) These [This)

product{s] containfs) [lcad,] [a] [and other] chemical]s] known to the State of Califomia 1o

cause [cancer and] birth defects or other reproductive harm.

The text in brackets in the wamings above is optional, The words “cancer and” shall he
included in the waming anly if the maximum recommended dose stated on the Covered Product’s
Iabe] contains more than 15 micrograms (meg) of lead as calewiated in accordimee with the formula
set forth in Section 3.6 below. The words “and ether” shall be included only if Xymogen has

kniowledpe that there is anpther Proposition 65 chemical present in the Covered Products.
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33 Worping Method (Product Coatainer)

In all cases, the Waming may be provided in the produce lsbel or iy a sticker or labal affived

1o the cap, shoulder of side of the contadner of & Covered Product, The Warning shall appear i fon:
at Jeasi a5 large as the onl used to provide any other healt or sufery wamning on the produes labed,
and if no health or safely waming {s provided on e produce mbel, then at leasr as large as smalies!
font used elsewhere on the labsl

34 Warning Method No. 2 {Websile Warning)

W aot provided as set forth i1 Seation 3.3, the Warning stated in Sectdon 3.2 siull be given in
canjunction with &ll sales of the Covered Products by X0 MOGER viathe Inteme, and such E
: Warning shall appear in one of the following ways: {(2) on the same web page s the order form for
the Coverad Product or a5 & pop-up waming that appenrs prior 1o checkowl which requires the
consumer 0 click on a tak lubeled "spproved™ before purchase; (B antTnsert Waming® s definsd
below; or {c) an *Invoice Waming" as defined befaw, The Warning stated in Ssorion 3.2 shali be
wsed and shall appear in any of the above instences adjaeant 1o or immediately foliowing the display,
descripticn, or price of the Covered Produet for which it is given, in e same type size oy larger thes ;
tie evt of the Coverad Product’s description,

Inzert Wamning: Where the Covared Product is being shipped o a consumer in Califomia and

e,

jmay be rerurmed by tie consuner for & fuli refind with no exire charge or shipping or handling
|the warning stated in Sectinn 3.2 may be displayed op the inveice or other pacicage insest that

gfsﬂcompzmics each box o7 Covered Products going 10 a consunier in Californis. The insert werming
shail be & minimum of 5 inches x 7 invhes and-shall-be-substentially ideaticalto.lhe inserwarming.

attached-osExhibit €. The Insert Warning shall state the name(s) of the products subject to the
Warning, or o list o’ Wl of the Covered Products, unless the shipment containg only producss with a
daily exposure level 6f more than 0.5 micregrams {mog) of lsad. Ho ofther stsments about
Proposition 65 or isad mey accompany the Warning on the package inser, cxesnt that Defendars
may refer consumers o @ single webzile for further infonnation.

Invojee Warping: Where the Covered Preduct mnay be returned by the consumer for a fall

refund will ng exlrs charge or siipping or hendling fee, the Warniag may aliematively br displaved
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an an inveice that aecompandes the shipment of the Covered Product, The Warning shall be

displayed on the {ront page of the Invoice with such conspicuousness, as compared with othar wards,

stelenEnts, designs, or devicss on the invoies, 85 1g reader it Hkely to be read and understood by an

ijealeulated using

fordingry individual prior jo use, The word “WARNING™ shail be in all capilal Jeters aud in bold
print. Mo other sterements about Fraposition 65 or fesd may pecomipany the weming. & Warsing
printed an an invoice must be in a fype size that is {) of Teast as tell a5 e largest letter o1 nenacs! in

the name of the Coverad Preduct printed on the invoice, or 2) a1 feast as tal] 25 the fargest of wv

gthier health or safety warnings o the involce, winchever is [arzer,
i
| 3.5 Warning Method Ko. 3 (Printed Catalag)

Fer Covered Froducts sold o Celifarnia consemers through 4 printed catalag, and if the

Wenting 18 nol being provided us set forth in Section 3.3, the Waraning shall be prominently disploy

of the Covered

an cach catalog page thot contains a destription of the ingradients or sidbules

i

Product, Wisere the Covered Product may be reivmed by Gie consnmer for & &1 refund with no 2xta |

charge or shipping or hendling fes, the Waming may sltemativeiy he displayed on fae lnvoice or f

{oiher package Inserl s mursuant o Section 2.4 sad-asattached-in-Bxhibiss, i g %/

3.6 Erlenlnpen of Leard Levels

As used in this Consent Judgment, leed levels are calealated purspant 1o the resting pivtacs
|
deseribed tn Scotion 3.8, For purposes of measuring the lead, the highest lead damction resuit of the

three (3) randomly selecied sumples of the Covered Products will bg controlling, Far purposes af thic

Censent Judgment, deily lead cxposire levels shul? be mepsured in micrograme, znd shail be

tke foltowing founela: Micromams of fead per gran: of product, mulliphied by
grawms per serving of the pmdeet (n3ing the larpest serving size sppeating on the Covered Product's
label}, muftiplied by servings of the produet per day (uving the fargest number of servings in the
recommended dosage appearing on the Covered Producet’s label), which squals misrogrmms of lend
f exposure per day, excluding, for purposes of this consent judgment only, the smounts of “natorslly
ocewring” lead in the ingredients listed in tie mble as well 2s the Cocoa powder allowanes Hersd in
the tnble below. X YMOGEN wishes to exclude e naturally accarring lend set Torh in tiig

section, 1L must, prier to the Effective Dote, provide ERC with s Hst of all ingredionts inciucing the

L
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percentage and weight of each ingredient for alf Covered Products for which it is requesting that the

exclusion be applied. In the cvent that a dispute arises with respect to compliance with the terms of
this Consent Judgment as to any contribution from naturally oecurring lead levels under the Section,
the Parties shall employ good [aith efforts to seek entry of a protective order that governs access to
and diselosure of the Confidential Information Provided. Should a dispute arise, this Section is

suhject o the meet and confer requirements and attomey's fees provisions set forth in Section 6.2 and

6.3 below.
INGRERIENT NATURALLY OCCURRING AMOUNT OF LEAD
Galcium 0.8 micrograms/gram

Famous Fumarate 0.4 microgrems/gram

Zine Oxide 8.0 micrograme/gram

Magnesium Oxide 04 micmgramslgrém

Magnesium Carbonate 0.332 micragremsicram

Magnesiurm Hydroxide 0.4 micrograms/gram

Zinc Gluconale 0.8 microgramsigram

Potasslum Chioride 1.1 microgramsigram

Cocoa-powder 1.0 microgram/gram

3.7  Reformulsted Covered Producs
A Reformulated Covered Product is one for which the maximum recommended daily serving

on the label contains no more than 0.5 micrograms of lead per day.

3.8  Testing ond Quality Control Methodology
(2) Beginning within one year of the Effective Date, XYMOGEN shall st thrce (3)

randomly selected samples of each of the Covered Products (in the form intended for sale to the epd-
user) for lend content. The testing requirernent does not apply to any of the Covered Products for

which XYMOGEN has provided ihe waming specified in Section 3.2,

-8~
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(b} Testing for lead shall be performed using Inductively Coupled Plasma-Mass
Spectrometry (“ICP-MS™) or any otler testing method subsequently agreed to in writing by the
Partics,

(c) Alltesting pursuant to this Consent Jndgment shall be performed by an independent
third-party laboratory cevtified by the California Environmental Laboratory Accredilation Program or
a labomatory that is registered with the United Btates Food & Drug Administration,

(d) XYMOGEN shall retain all test results and docunentation for a period of three )]
years from the date of each test. XYMOGEN shall arrange for the laboratory condunting these tesis

1o send the test results to ERC within 10 days of conducting each test,
(e) XYMOGEN shsl! test each of the Covered Productsat least once a year for a

ininimum of three (3) consecutive years by testing three (3) randomly selected samples of each
Covered Product which XYMOGEN intends to sell or is manuFacturing for sele in California, dircetly
seiling ® a consumer in Califomnia, or Distributing into California.

4. SETTLEMENT PAYMENT
41 XYMOGEN shall rcmit a total payment of $170.000.00 (one hundred and seventy

thousand dollars) ("Payment™), which shall be in full and final satisfastion of &l! eivil penalties,
payment in lieu of civil penalties, and attorncy’s foes and costs, ERC shall nllocate pryment as
follows:

4.2 $58,100.00 as vivil penalties pursuant to Cabifornia Health and Sofety Code
Section 25249,7(b)(1), Of tus amount, $43,575.00 shall be payable to the Office of Environmental
Health Hazard Assessment ("OEHHA"), and $14,525.00 shall be payable to ERC. (Cal. Heaith &
Safety Code § 25249.12(c)?) & (d)). ERC will forward the civil penalty to OEHIIA.

43 $3,834.95 shall serve as reimbursement to ERC forits actual costs assoeiated with the
enlorcement of this Proposition 65 sction,

44  $43,830.36 shall be payable to ERC in Yieu of firther civil pénalﬁm, for the day-io-
day business activilies such as (1) continued enforcement of Proposition 65, which includes work,
analysis and testing of consumer products that may contain Proposition 65 chemicals, focusing on the

same or similar type of ingestible products that are the subject matter of the eurrent action; (2) the

-9.
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contimied monitoring of past consertt judgments and setilements 1o ensure companies are complying

with Proposition 65; and (3) giving a donation of $2,191.00 to Natusal Resources Defense Couneil to

address reducing toxic chemical exposures in California
45  $45,420.00 shall serve as reimbursement {o Lozeau Drury LLP for ERC’s altormey's

fee and costs and $18,814.69 shall scrve as reimbursement to ERC for its in-house legal fees.

4.6,  Providing that no opposition o & motion to approve this Consent Judgment hﬁs been
filed, XYMOGEN shall make the required payments to ERC within ten (10) days of the Effective
Date, In the eveut that opposition to the Conscrt Judgment has been filed, then XYNMOGEN shall
Lﬁake the required paymeit to ERC within ten (10} following the eerlier of (1) expiration ofthe fiine
within which to appeal, if#0 appeal is filed, or (2) exhaustion of any appeals, if an appeal is filed.
XYMOGEN shall make this payment by wire transfer to ERC’s escrow accownt, for which ZRC will
pive XYMOGEN the necessory account information. If an appesl chuilenging approval of this
Consect Judgmeut is filed, no pryment will be owed unless the order spproving the Consent

Judpmemnt is affinned on appeal.
4.7.  XYMOGEN's failure to remit payment before or on the due date shall be deemmed 2

material breach of this Agreement.
5. MODIFICATION OF CONSENT JUDGMENT

51 This Consent Judgment may he modified only (i} by written agreement and stipulation
of the Parties and (ii) upon entry by the Cowrt of a modificd consent judgment.
6. RETENTION OF JURISDICTION, ENFORCEMENT OF CONSENT JUDGMENT

6.1  This Conrt shall relain jurisdiction of this inatler to enforce, modify or terminate this
Consent Judgment.

6.2 Any Party may, by motion or application for an order to show cause filed witls this
Court, enforce the terms and conditions contained in this Consent Judgment. The prevailing party in
any such molion or application may request that the Court award its reasonahle attormeys’ fees and
costs associaled with such mou’un‘ur applicetion.

6.3  Pror (o filing any moton or application as described i peragraph 6.2, uny Party who .

contends thal any other Party is violating any tenn(s) or condition(s) of this Censent Judgment shall

-10-
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mect and confer with the other Pari(ies) 1o attempt to informally resalve any dispute. At least 30 days
prior ig filing any motion or application with the Cowt the Party alleging a violation shall provide
written notice to the Party alleged to be in violation, providing a description of the n:;tmc of the
slleped violation(s). After providing written notice, the Parties shell make a good faith effort to
resolve any dispute(s). Any motion or application filed with the Cowt shall deseribe the pood faith
efforts made to resolve the dispute. 1 any Party fails to engage in the required infonnal resclution
process deseribed in this paragraph, then that Party shall not be entitled to recover attomeys® fecs or
casts, even if successful in any enforcement motion or application.
A APPLICATION OF CONSENT JUDGMENT

This Consent Judgment shall apply to, be binding upen, and benefit the Parties, and their
respective officers, :mployées, agenls, wholly-owned subsidiaries and subdivisions, and the
successors and aséigns of any of them. This Consent Judgment shall kave no application to Covered
Products which arc distributed or sold exclusively outside 1he State of California and which are not
used by Califomia consumers
8 BINDING EFFECT, CLAIMS COVERED AND RELEASED
B1  ERC on behalf of itself, its agents, officers, representatives, successors, and assigns,
and in the public interesi releases (a) XYMOGEN and its past and present parent companies,
subsidiaries, affiliates, and divisions; (b) each of their respective lesnsors, licensees, franchisors,
franchisees, joint venturers, partners, vendors, manufacturers, paclkagers, contractors, and finished
product and ingredient suppliers: (<) each of their respective distributors, wholesalers, retailers, users,
packagers and all other entities in the distribution chain of the Covered Products; and (d) each of the
respective officers, divectors, sharcholders, employees, and agents of the persons and entities
described in (a} through (c) above (the persons and entities identified in (a), (b), (<), and (d), sbove,
including the predecessors and assigns ofany of them, are collectively referred to as “the Released
Parties”) froin all claims for viclations of Proposition 65 up throvgly the Effective Dale based on the

Covered Products as set forth in the Notices of Violation and the Complaint. Relcased Parties do not

include private Jabel customers of XYMOGEN.

- 11 -
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8.2  ERC, on behalf of itself only, and XYMOGEN on behalf of itself only, hereby release
and discharge all known and unknown claims for alleged viplations of Propositior. 63 adsing from or
relating to the Covered Produets as set forth in the Notices of Violation and the Complaint, Ttis
possible that other claims not known 1o the Parties arising ot of the facts alleged in the Notices of
Violation or the Camplaint and relating o lead in the Covered Products that wese memsfactured
before the Effective Date will develop or be discovered. ERC, on behalf of itself oniy and
XYMOGEN on behalf of itsclf only, waive California Civil Code Section 1543, which reads as

follows;
“A GENERAL RELEASE DOES NOTEXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR
AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR
HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH

THE DEBTCOR."
ERC, on behalf of itself only, and XYMOGEN on behalf of fiself only ackno wiedge and undersiand

the significanee and consequences of this specific waiver of Califormia Civil Code section 1542,

83  Complianee with the terms of this Consent Judgment shall be deemed o constitute
coniplance by any releassee with Propnsition 635 regarding the Covered Produets as set forth in the
Notices of Violation and the Complaint,

84  ERC, onone hand, and XYMOGEN, on the other hand, each ralease and waive ali
claims they may have against each other for anv statements or actions made or undertaken by them in
connection with the Netices of Vielation or the Complaint. However, this shall not affect or limit any
Party’s right to seelk to enforce the terms of this Consent Judgment.

9. CONSTRUCTION AND SEVERABILITY

5.1  The terms and conditions of this Consent Judgment have been reviewed by the
respective counsel for the Parties prior to it sipuing, and each Party has had an opportunily to fully
discuss the terms and conditions with its couasel, In any subsequent interpretation or construction of
this Consent Judgment, the terms and conditions shall net be construed against any Parly

3.2 Inthe event that any of the provisions of this Consent Judgment is held by a court to

be unenforceable, the validity of the rernaining enforceable provisions shall not be adversely affected.

.12 -
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53  Theterms and conditions of this Cansent Judgment shall be poverned by and
eonstrued in accordance with the laws of the State of Califomia,
10. PROVISION OF NOTICRE
All notices required to be given to either Party 1o this Consent Judgment by the other shall be
in writing and sent to the following agents listed below by: (a) first-class, registered, {b) ceriified
mail, (b) overnight courier, ar (c) personal delivery to the following
For Environmenta} Research Center
Chris Heptinstall, Executive Director
Environmental Research Center
3111 Camino Del Rio North, Suite 400
San Diego, CA 92108
With 2 copy to
Ricbhard Drury
Lozeau | Drary LLP
410 12" Street, Suite 250
Qakland, CA 94607

For X¥YMOGEN, Tne.
Brian Blackbuen
XYMOGEN, Ine,

6500 Kingspainte Perkway
Orlandp, FL 32819

With a copy {0}
Edward P. Sangster
K&L Gates LLP

Four Embarcadero Center

Suite 1200
San Francisco, CA 94111

. COURT APPROVAL
11.1  Upon =xeeution of this Consent Judgment by the Parlies, ERC shall file n Motion for

Court Approvel. The Parties shall use their best efforts to support entry of this Consent Judgment,
112 Ifthe California Aftorney General objects to any term in this Consent Judgment, the

Parties shall use their best afforts to resolve the concern in a timely 1nenger, and, if possible, prior ta

the hearing on the motion,
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1.3 Ifthe Court, despite the Parties’ best efforts, dues not spprove Ihis Stipulated Consent i

Judgment, it shall be null and void and have no foree or effect.

12. EXECUTION AND COUNTERPARTS
Tlus Stipulated Consent Judgment may be executed in counterparls, which faken together

shall be deerned one document. A facsimile or pdf signature shalf be construed as valid and as the
original signature.
13. ENTIRE AGREEMENT, AUTHORIZATION

13.1  This Consent Judgment contains the sole and enlire agrecment and understanding of
the Parties with respect tp the entire subject matter hercin, and any apd aj] prior discussions,
negotiations, corumitments and understandings related hereto. No representations, oral or otherwise,
express or implied, other than those contained hesein have been made by any Party. No other
agrcements, oral or otherwise, unless specifically referred to herein, shell be deemed to exist or to
bind any Party.

13.2  Each signatory to this Consent Judgment certifics that lie or she is fully autherized by
the Party he or she represents to stipulate Lo this Consent Judgment. Except as explicitly provided
berein, each Parly shall bear ils own fees and costs.

14. REQUEST FOR FINDINGS AND FOR APPROVAL

14l This Consent Judgment has come hefore the Court upon the request of the Parties.

The Partics request the Court to fully review this Consent Judgment and, being fully informed

regarding the matters which are the subject of this action, to:
(a) Find that the terms and provisions of this Consent Judgment represent a good Faith

settiement of all matters raised by the allegations of the Complaint, that the matter has been diligemly

prosecuied, and that the public interest is served by such settlement; and
(b) Make the findings pursuant to Californin Health and Safety Code Section

25249.7(5(4) and approve the Settlement, and this Consent Judgment.
IT IS SO STIPULATED:
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AN

ENVIRONMENTA}g RESEARCH CENTER

Dated: é/ DLl J’/
vy

XYMOGEN, INC,

Dated:;

urrefil go or President
Brian fackburn
APPROVED AS TO FORM

LOZEAU | DRURY LLP

!;-"‘. i e /" /
“l I G S Dated: é{/ 2{ 20/

Richard Drury
Counsel for Environmental RtSC"Iruh Center

K&L GATES LLP

/jéﬁ/i’dﬂgzﬁ ouess (o [ [ R015

Edward . Sangster
Counsel for ‘{Y’\i()(ITN Inc.

ORDER AND JUDGMENT

Rased upon the Parties’ Stipulation, and good cause appearing therefor, this Conscit
Judgment is appraved and judgment is hereby entered according to jls tenms.

IT 1S SO ORDERED, ADJUDGED, AND DECREED.

Daled:

Judge, Superior Court of the State of Californin
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