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WILLIAM VERICK, CSB #140972
KLAMATH ENVIRONMENTAL LAW
CENTER

FREDRIC EVENSON, CSB #198059

424 First Street

Eureka, CA 95501

Telephone (707) 268 - 8900

Facsimile (707) 268 — 8901
wverick@jigc.org

DAVID H. WILLIAMS, CSB #144479
BRIAN ACREE, CSB #202505

1990 N. California Blvd, 8th Floor
Walnut Creek, CA 94596

Telephone: (510) 847 - 2356
Facsimile: (510) 271 — 0829
dwill7@gmail.com

Attorneys For Plaintiff
MATEEL ENVIRONMENTAL JUSTICE
FOUNDATION
SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

MATEEL ENVIRONMENTAL JUSTICE

) Case No. CGC-14-539537
FOUNDATION, )
) CONSENT JUDGMENT AS TO
Plaintiff, ) DEFENDANT APEX TOOL GROUP,
) LLC
V. )
)
APEX TOOL GROUP LLC, et al., )

i' e Defendants.

1
i !

1. INTRODUCTION

1.1 On May 29,: 20,14; the Mafeel Environmental Justice Foundation (“Plaintiff
MEIJF”) acting on behalf of itself a{;ld thé gerierai public, filed a Complaint for civil penalties and
injunctive relief (“Complaint™) in San Francisco Superior Court, Case No. CGC-14-539537,
against defendant Apex Tool Group, LLC (referred to as “Apex” or “Defendant”), among others.

The Complaiint alleges, among other things, that Apex violated provisions of the Safe Drinking

als
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Water and Toxic Enforcement Act of 1986, Health and Safety Code Sections 25249.5, et seq.
(Proposition 65) by failing to give clear and reasonable warnings to those residents of California
who handle and use brass products that consist of, or which incorporate components made of,
leaded brass and/or bronze, that handling and use of these products causes those residents to be
exposed to lead and/or lead compounds. Lead is known to the State of California to cause cancer
and/or birth defects or other reproductive harm. The Complaint was based upon a 60-Day Notice
letter, dated March 6,2014, sent by MEJF to Apex, the California Attorney General, all District
Attorneys, and all City Attomesrs with populations exceeding 750,000.

1.2 Apex is a business that employs more than ten persons, and manufactures,
distributes, and sells plumb bobs that contain lead. Pursuant to-Health and Safety Code Section
25249.8, lead and lead compounds are chemicals known to the State of California to cause cancer
and reproductive toxicity. Plaintiff MEJF alleges that plumb bobs that are sold by Apex for use in
California require a warning under Proposition 65, pursuant to Health and Safety Code Section
2524?6 Apex lde.ni‘es _that a war_qingﬂj:s required. For purposes of this Consent Judgment, the
parties stipulate that this Court has, jllil‘qiis,‘d:icgqn over the allegations of violations contained in the
Complaint and personal jurisdiction over Apex as to the acts alleged in the Complaint, that venue
is proper in the County of San Franciscq and that this Court has jurisdiction to enter this Consent
Judgment as a full settlement and resolution of the allegations contained in the Complaint and of
all‘cllall‘ims whlch were or could*have tl)e:er;, rgised by any person or entity based in whole or in part,
directly.lo_r. indire;c‘;ly, 'on the facts alleged Ithergin or arising therefrom or related to.

1.3 This Consent Judgment resolves claims that are denied and diSputed. The parties
enter into this Consent Judgment pursuant to a full and final séttlemeht of any and all claims
betwg_g;il fghe.pal_'ties for the purpose }o.f-l a\liqidi_ng prolonged litigation. This Consent Judgment
§ha’l!‘~l gﬂ‘c):gogs‘}‘itp,te'a\r‘l g.dmission w1|th 1!'e1s3§<%t to any material allegation of the Complaint, each

and every allegation of which Apex denies, nor may this Consent Judgment or compliance with it

be used as evidence of any wrongdoing, misconduct, culpability or liability on the part of Apex.

Top e b Lo '.
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1.4  For purposes of this Consent Judgment, the term “Covered Products” means
plurﬂb bobs fhat are manufacture-d- c‘>rv marketed by Apex for consumer use in the State of
California.

1.5  The term “Effective Date” means the date that thié ‘IC;)ns‘ent Judgment is entered by
the Court.

2. SETTLEMENT PAYMENT

2.1  In settlement of all of the claims that are alleged, or could have been alleged, in the
Complaint concerning Covered Products, Apex shall pay $26,000 in total monetary relief, to be
allocated as follows:

2.1.1 $2,000 shall be paid in civil penalties. Mateel waives right to receive
twenty-five (25%) of this payment, and, accordingly, the entire $2,000 shall be paid to the Office
of Environmental Health Hazard Assessment (“OEHHA”).

2.1.2  $16,000 shall be paid to the Klamath Environmental Law Center (“KELC”)
to cover Plaintiff’s attorneys’ fees.

- 213 An additional $8,000 _\sh:all be paid by Apé).'(ﬁih lieu of, and as an offset for,
what would have been a larger reimbursement of Mateél's attorneys’ under Code of Civil
Procedure Sgc_tion 1021.5. By this settlement, Mattel waives its right to file such a motion. Such
payment shall be made in the form qf two equal payments of $4,000 each, one to the Ecological
Rig}}}ﬁ F oundation and one to thformans for Alternatives to Toxics. MEJF and KELC represent
apd ‘warrant that Californians for Alternatives to Toxics and the Ecological Rights Foundation are
tax exempt, section 501(c)(3) non-profit organizations and that funds distributed to these
organizations pursuant to thi§ Consent Judgment may only be spent to reduce harm from toxic
Ch?li,}i\clﬁl}?;, or to :iqqgease consumer, \ygr!kgrl Ial}d cpmmunity awareness of health hazards posed by
lead and other toxic g‘hemic‘:alsm The parties agree and acknowledge that the charitable
contributions made pursuant to this section shall not be construed as a credit against the personal
claims of absent third parties for restitution against the Apex.

22 Atleast ﬁve days, prjollj to the hearing date scheduled for approval of this Consent

Judgment, Apex shall forward the total settlement payment required under Section 2.1 to the trust
-3-
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account of Fulbright & Jaworski LLP. Fulbright & Jaworski LLP shall make the payments due
under this Consent Judgment within five business days of its approval by the Court.
2.3 Except as specifically provided in this Consent Judgment, each side shall bear its

own costs and attorneys’ fees.

3. ENTRY OF CONSENT JUDGMENT

3.1  The parties hereby request that the Court promptly enter this Consent Judgment.
Upon entry of the Consent Judgment, Apex and MEJF waive their respective rights to a hearing
or trial on the allegations of the Complaint. |

-

4. MATTERS COVERED BY THIS CONSENT JUDGMENT

4.1  Asto Covered Products and exposures to lead and lead compounds, this Consent
Judgment is a final and binding resolution between MEJF, acting on behalf of itself and (as to
those matters raised in the 60-Day Notice Letter) the general public, and Apex of any violations
of Proposition 65 that were or could have be‘en asserted against Apex or its parents, subsidiaries
or affiliates, and all Qf their _suppligrs, customers, distributors, wholesalers, retailers, or any other
P?rﬁqf}\iﬂt;h? course Lo_f‘ doing business, and the successors and assigns of any of them, who may
use, malinta_ir'l(, \’dis,tribut‘,e\or; sell Covered ]Products (“Released Entities”), based on its or their
exposure of persons to lead or Jead compounds from Covered Products or their failure to provide
a clear and reasonable Warning of exposure to such individuals through the Effective Date. As to
alleged exposures to lead or. lead compoynds from Covered Products, compliance with the terms
of this Consent Jﬁdgmex;t resolyes any issue, now and in the ﬁl‘{ai‘e, concerning compliance by
Apex arAl;i_rth;I-{eleased Entities, w1th the rédl;irements of Proposition 65 with respect to exposure
to lead or lead compounds from Covered Products.

42 Asto glleg\ed‘equsur'e(s,‘tg\ lqacj or lead compounds from Covered Products, MEJF,
by .aqumq\r}‘l:\)ghg.lf of itself and its respective agents, successors and assigns, waives any and all
rights to insti!:}}t? any fo;'m of_ legalf action, and releases all claims against Apex and the Released
Entities, and all of their respectivglpargl‘lts, subsidiaries or affiliates, and all of their suppliers,
customers, d:istributor.s‘,‘_ whqlesalers,' \re',tai\le;s, or any other person in the course of doing business,

and the successors and assigns of any of them, who may use, maintain, distribute or sell the
. > ) 4 )
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Covered Products, whether, under Propoéition 65 or otherwise, arising out of or resulting from, or
related directly or indirectly to, in whole or in part, the Covered Products, including but not
limited to any exposure to, or failure to warn with respect to, the Covered Products (referred to
collectively in this Section as the “Claims™). In furtherance of the foregoing, as to alleged
exposures to Covered Products, MEJF hereby waives any and all rights and benefits which it now
has, or in the future may have, conferred upon it with respect to the Claims by virtue of the
provisions of section 1542 of the California Civil Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM,
MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE
DEBTOR.

4.3  MEJF understands and acknowledges that the significance and consequence of this
waiver of California Civil Code section 1542 is that even if MEJF suffers future damages arising
out of or resulting from, or related directly or indirectly to, in“whole or in part, the Covered
Products, including but not limited to any exposure to, or failure to warn with respect to exposure
to, lead or lead compounds from' Covered Products, MEJF will not be able to make any claim for
those” damages against Apex or the Released Entities. Furthermore, MEJF acknowledges that it
intends these consequences for any such Claims as may exist as of the date of this release but
which MEJF does not know exist, and which, if known, would materially affect their decision to
enter 1n(t()|\‘fhfs‘lCeheent Jhdgn}eht’\re‘gardleef of whether their lack of knowledge is the result of

1gnorance over51ght error, neghgence or any other cause.

S. ENFORCEMENT OF JUDGMENT

5.1  The terms of thls Consent Judgment shall be enforced exclusively by the parties
heretg., l\The :pa:l"ties_’may, by qptiee.d’h}ptliop or order to show cause before the Superior Court of
San ‘Lﬁrghc!is_eqi County, giving the xl\qtiee!\requil;red by law, enforce the terms and conditions
contained herein. _ A Party may enforce any of the terms and conditions of this Consent Judgment

only after that Party first provides 30 day§’ notice to the Party allegedly failing to comply with the
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terms and conditions of this Consent Judgment and attempts to resolve such Party’s failure to
comply in an open and good faith manner.

52 In any proceeding to enforce this Consent Judgment, Apex and the Released
Entities shall not be subject to monetary penalties or sanctions under this Consent Judgment, if it
or they have relied in good faith upon analytical testing of the lead content of the Covered
Product(s).

5.3  In any proceeding brought by either party to enfojgé this Consent Judgment, such
party may seek whatever fines, costs, penalties or remedies as may be provided by law for any
violation of this Consent Judgment.

6. MODIFICATION OF JUDGMENT

6.1  This Consent Judgment may be modified only upon written agreement of the
parties and upon entry of a modified Consent Judgment by the Court thereon, or upon motion of
any party as provided by law and upon entry of a modified Consent Judgment by the Court.

7. INJUNCTIVE RELIEF

‘ i!lliz,‘\‘7

.
~N

‘1’; ,i i,‘lenplemel\ltation,.‘ ‘;(Fﬂggre]d __Rgpdupts that are manufactured and shipped by Apex
for §ale in California more ‘;han 180 Aays after the Effective Date, shall comply with the
requirements of Section 7.2 or 7.3. -

7.2  Warning Exemptions. Covered Products that coiitain brass made of an alloy that
contains no intentionally added lead and lead content by weight of no more than 0.03% (300 parts
per million, or “300 ppm™) shall be deemed to comply with Proposition 65 and be exempt from
any Proposition 65 warning requirements.

73  Warnings. Covered Products manufactured more than 180 days after the
Effective Date that do not meet the warning exemption of Section 7.2 shall be accompanied by a
ng}jﬁlg}tl}iat!ggntains ppe_‘o‘f the wﬁgglipglstgtgmq}@ in Section 7.3.1, and shall be provided by the

method:‘ix} S\ec‘yior‘l 7"'3.'-21 v

-6-
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7.3.1 The warning statements shall be:

T “WARNING: This product” contains lead, a chemical known to the State of
California to cause [cancer and] birth defects or other reproductive harm. [Wash
your hands after handling this product.”]

Bracketed language may be omitted at Apex’s option. The word “WARNING” shall be in
bold text.
7.3.2 The warning shall be prominently affixed to or printed on the Covered
Product or packaging or labeling and displayed with such conspicuousness, as compared with
other words, statements, designs, or devices on the Covered Product, or its packaging or labeling,
as to render it likely to be read and understood by an ordinary individual under customary
conditions of purchase or use. A warning may be contained in the same section of the packaging
or labeling that contains other safety warnings, if any, concerning the use of the Covered Product,
or near its displayed price and/or UPC code. The type size of the warning must be legible, but
need not be any larger than any other warning provided for the Covered Product, and its relative
size may take into account the‘hatﬁre,.‘irrlllmediacy, and acuteness of the risks for which other
warnings are provided.. Mo« & Rl
7.3.3 If the Proposition 65 warning regulations in effect as of the Effective Date
(27 Cal. Code Regs. § 25601 et seq.) are subsequently amended to provide for different warning
messages and/or methods, Apex may, at its option, provide warnings for Covered Products that
comply with any amended safe harbor or mandatory regulations, in lieu of the provisions of
Sections 7.3.1 and 7.3.2. s k
8. RETENTION OF JURISDICTION

8.1  This Court shall retain jurisdiction of this matter to implémeiit and enforce the

terms this Consent Judgment. Y
9., AUTHORITY TO STIPULATE .

9.1  Each signatory to this Consent Judgment certifies that he or she is fully authorized
by the party he or she represents to enter into this Consent Judgment and to execute it on behalf of

the party represented and legally to pigd that party.

)

o
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10. DUTIES LIMITED TO CALIFORNIA

10.1 This Consent Judgment shall have no effect on Covered Products sold by Apex
outside the State of California. .
11. SERVICE ON THE ATTORNEY GENERAL "

11.1 KELC shall serve a copy of this Consent Judgmeiit; signed by both parties, on the
California Attorney General on behalf of the parties so that the Attorney General may review this
Consent Judgment prior to its submittal to the Court for approval. No sooner than forty five (45)
days after the Attorney General has received the aforementioned copy of this Consent Judgment,
and in the absence of any written objection by the Attorney General to the terms of this Consent
Judgment, the parties may then submit it to the Court for approval.

12, ENTIRE AGREEMENT

12.1  This Consent Judgment contains the sole and entire agreement and understanding
of the parties with respect to the entire subject matter hereof and any and all prior discussions,
negotiations, commitments and understandings related hereto. No representations, oral or
hereto. No other agreements not specifically referred to herein, oral or otherwise, shall be
deemed to exist or to bind any of the parties.

13. GOVERNING LAW

..13.1  The validity, construction and performance of this Consent Judgment shall be
89“?@% bx the laws ‘of the Sta.te\-g Qf Califomi_a, without reference to any conflicts of law
provisions of California law.

14. EXECUTION AND COUNTERPARTS

141 This Consent Judgmgpt may be ‘executed in counterparts and by means of
facsimile or portable document format (pdf), which taken together shall be deemed to constitute
one document.

15. COURT APPROVAL

15.1  If this Consent Judgment, in its entirety, is not approved by the Court, it shall be of

no .f(‘)_l:(‘:‘e or effect, and cannot be ysed ip any proceeding for any purpose.
‘ 5.

T
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16, NOTICES
16.1 Any notices under this Consent Judgment shall be by email, personal delivery or

First Class Mail.

If to MEJF: William Verick, Esq. )
Klamath Environmental Law Center .
424 First Street
Eureka, CA 95501 —
wverick@ige.org

‘If to Apex: Michael Munn
Vice President & General Counsel
Apex Tool Group, LLC
1000 Lufkin Rd.
ﬁ:ex, NC 27539
ichael Munn@apextoolgroup.com

With a copy to:

Jeffrey B. Margulies

FULBRIGHT & JAWORSKI, LLP
555 S. Flower Street, 41st Floor

Los Angeles, California 90071
Jeff. margulies@nortonrosefulbright.com

IT IS SO STIPULATED:

DATEDS AW, 13 20 \5

DATED: Detembr | 82014 '+ ,ppxT0OLGROUP

By: M%}[/"’

ITs: VPJ"G;J(/*( Counsel

v/
IT IS SO ORDERED, ADJUDGED AND DECREED:

1

DATED:

JUDGE OF THE SUPERIOR COURT
-9-
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