
SETTLEMENT ÄGREEMENT

f . INTRODUCTION

1.1 Parties

This Settlement Agreement ìs entered into by and between Paul Wozniak

("Wozniak") and IÌ&B Acquisition,lnc. d.b,a. Candle W'armers Etc. ("8&8"), with

Wozniak and B&B each individually lefÞrred to ãs a "PaÉy," and collcctively as the

o'Palties." Wozniak is an individual residing in the State of Calitbrnia who seeks to

pro¡note awarçness <ll'exposures to toxic chernicals, and to inrprove hutnan health by

rcducing or climinating hazardous substances used in consumer products, Wozniak

alleges thaf R&B errploys ten or more persons and is a person itt the course of doing

business f'or purposes of the Safb Drinking Water and Toxic Enforcement Act of 1986,

California Health & Safbty Code $ 25249.6 et seq. ("Proposition 65"),

1,2 Gcneral Allegations

Wozniak alleges that B&B manufactures, sells, anrl/or distributes for sale in

California, candle warmers with exterior designs containing lead. l,cad is listed pursuant

to Proposition 65 as a chemical known to cause oancer, birth defects and other

reproductive harm. Wozniak allcges that B&B failed to providc the requircd Proposition

65 lvarning for exposures to lcad trom the exterior designs on its candle warmer products.

1.3 Product Dcscription

The producfs that are çoverçd by this Settlement Agreement are candle warmers

with exterior desigrrs containing lead including, but not limited to, the Ceramic Candle

lYarmer Crock, Item: CCLLL, #314193, UPC #8 33245 026081, manufäctured, sold or

distributed for sale in Califi:rnia tiy B&B (the "Products"),

1.4 Notice of Violation

On or about March 26,7014, Wozniak served B&B and ce rt¿in requisite public

enforcement agencies with a 60-Day Not¡ce of Violation ('îÍotice"), alleging that ts&B

violated Próposition 65 rvhcn it fäiled to wam its customers in California that its Products



with e)iterior desig'ns expose users to lead. l'o the best of the Parties' knowledge, no

public enforçer has cornntelrced and is diligently prosecuting the allegations set forth in

the Noticc.

1.5 No Admission

B&B denìes the material factual and Iegal allegations contained in the Notice and

maintains that all ol'the products that ít has sold md distributed in California, including

tlie Products, have been, and are, in coûrpiiance rvith all laws, and are conrpletely safe for

their intended use, Nothing in this Settlement Agreement shall be construed as an

admission by B&B of any fhct, finding, conclusion, issue of law, or violation of law, nor

shall compliance with this Settlement Agreement constifute or be construed as an

aclmission by B&B of any fact, finding, conclusion, issr¡e of law, or violation of law, such

being specilicaliy denied by ll&8, Flowever, this Section shall not diminish or otherwise

aftèot B&B' obligations, responsibilities, and dutíes under this Settlement Agreement.

1,6 Effective Drte

Iìor purposes of this Settlement Agreement, the terrn "Eftbctive Datè" shall mean

lvfarch 3 l, 2015.

2. INJUNCTIVE IìELIEIT: R TION 8¿ INTERIM WARNINGS

2,1 Rcformulatiou Comntitment

Commencing on the Effective Date and continuing thereafter, B&B shall only

manulacture or inrport tbr sale ín California, "Reformulated Products" or Products

bearing the clear and reasonable warning set tbrth in Section 2.2,

For purposes of this Settlement Agreement, "Reformulated Products" are

Products that contain a maxírnum of 90 parts per million (pptn) lead by weight in any

exterior decorations when analyzcd pursuant to EPA testing rnethodologies 30508 and

601 0ß, or a wipe test result of 1,0 ug of lcad or less as applied to all of the decorated

¡rortions ol't.he exterior surf'aces of the, Product perf'ormed as outlined in NIOSH method

no.9100.
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2,2 Clear and Reasonable Warnings for Non-Reformulated Products

For all Products other than Reformulated Products, B&B agrees that it will only

sell or distribute such Products for sale ín California with a clear and reasonable warning

in accordance with this Section. ll&B further agrees to affix the warníng directly to the

Product, or on the Product packaging, cord, or labeling, if any, The warning shall be

placed with such conspicuousness when con'rpared to other words, slat€lìents) designs, or

devices as to ¡çnder it likely to be read and understood by an ordinary individual under

customary conditíons before purchrue, The warning shall further be provided in such a

manrler that the consurner or user unclerstands to which specrtc Produot the warning

applies, so as to limit the risk of any consumer confusion,

The warning provided under this Settlement Agreement shall contain one of the

following statements, which is agreed to by Candle Warmers tbr purposes of this

Settlement Agreement only (language in brackets optional):

\ryARNING: This product contains [a] chemÌcal[s]
k¡orvn to the State of Califbrnia to
çause calrcer, ancl birth defeots and

other reproductive harrn, IWash
hands after handlingl.

Or

WARNING: This product contains [a] chemical[s]
known to the Ståte of Califor¡ia to
callse cancer, and birth defects (and

other reproductive harm). [Wash
hands after handlingl.

B&R slrall use the word "chemicals" when it has reason to believe morç than one listed

chemical is contained in the Products.

3. MûNETAEY S-.ETTLEMIiNT TERMS

3.1 Civit Pcnalty Paymcnts

Pursuant to Health and Safety Code $ 25249.7(b)(2), and in settlement of all

claims alÌeged in the Notice or refemed to in this Sefilernent Á.greement, B&B agrees to
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pay $2,500 in civil penalties. The penalty payment will be allocated in accordance with

California l.Iealth and Salèty Code section25749.l2(c)(l) & (d), with 75% of the penalty

amount remitted to the California Office of Environmental Health Hazard Assessment

("OEHHA') and the remaining 25% of the penalty amount paid to Wozniak.

rlccordingly, oil or before the March 20,201"5, B&B willprovide its civil penalty

payrnent in hvo checks fbr the f-ollowing arnounts made payable to: (a) "OEHHA" in the

arnount of $1,875; and (b) "Paul \üoznìak, Client Trust Acoount" in the amount of $625.

Wozniak shall have ful| resporisibility for transrnitting the OEI"II-lA check to OEI{I-IA.

These two settlement checks shall be delivcred to the address specifred in Section 3.3.

3.2 Attorneys' Fces and Costs

The Parties reached an accord on the cùnpensation dr¡e to rWozniak and his

cor¡nscl under general contract principles and the private attorney general doçtrine

codified a[ Code of Civil Procedure section 1021.5 for all work pcrformed in fhis matter.

Under these legal principles, B&B agrees to pãy $21,500 to Wozniak and his counsel for

any and all fecs and costs íncurred invesligating, bringing this matter to the attention of

B&B's managemerìt, and negotiating a settlement in the public interest. B&B's pâymenl

shall be due on or before the March 20^2015, and delivered to the address in Section 3.3

in the fonn of a check payable to 'o'I'he Chanler Group."

3.3 Payment ¡\ddrcss

All payr:rents required by this Settlement Agreement shall be delivered to the

following address:

The Chanler Group
.rlttn: Froposition 65 Controller
2-560 Ninth Strect
Parker P\az,a, Suite 214
Berkeley, CA 94710
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4. CrArUlS ÇqYEB,Ep ANp RELEASEp

4,1 Wozniak's Rclcase of B&B

This Settlenrent Agreemerrl is a full, f,rnal and binding resolution between

Wozniak as an individual and not on behalf of the public, and B&8, of any violation or

alleged violation of Proposition 65 that was or could have been asserted by lVozniak, on

behalf of himseifl or on behalf of his past ancl current agents, representatives, attorneys,

suocessors, and/or assignees ("Releasors"), and Releasors hereby release any and all such

claìms against B&8, ìts parents, subsidiaries, aflìliated entities under common

or,vnership, clireofors, offrcers, employees, attonteys, and eaclr entity to rvhom B&B

directly or indirectly distributes or sells Products, including but not limited to

downstrcam distributors. wholesalers, custùrners, retailers (including but not limited to

Sears), ÍÌanchisees, cooperative members, licensors, and licensees ("Releasees"), based

on tho failure to v/arn about actual or alleged exposures to lead contained in Products

manufacturc<1, imported, distributcd, sold or offered for sale by B&B in California

through the Effective Date of this Settlement Agreement, The penalties, reformulation

commitment, warnings, and attorneys' fees paid by B&B in connection with this

Settlement Agreement are intended to resolve all issues concerning any alleged violations

of Proposition 65 concerning alleged lead in the Products. Releasors agree that

compliance r.vith the tenns of this Settlenrent Agreemenl constitutes compliance with

Proposition 65 with respcct to allcged lead in the Products.

ln further consideration of the promises and agreements herein contained,

Releasors hercby covenant not to sl¡e and waive any right to institute or pafiicipate in,

dircctly or indirectly, any fonn of legal action and release all olainrs they may have

againsf B&B or the Releasecs, including, without limit¿tion, all actions and causes of

acfion in law and in equity, all suits, liabilities, demands, obligations, damages, costs,

fines, penalties, losses, or expenses, including, but not limited to, investigation fees,

expert fees, and attorneys' fees arÍsíng under Proposition 65 with rcspect to lead or
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alleged lcad in Products manufactured, imported, distributed, sold and/or offered for sale

by B&B through thç Effective Date of this Settlement Agreement.

4,2 B&B's Release of Wozniak

B&8, on its own behall; ¿urd on behalf of its past and current agentso

representatives, aftorneys! succÊssors, and/or assignees, hereby waives any and all

claims against Wozniak and his attorneys and othcr representatives, for any and all

actions taken or statements made (or those that could have been taken or rnade) by

Wozniak and his attorneys and othsr rcpre sentatives, whether in the course of

investigating claims, otherwise secking to enforce Proposition 65 against it in this

mâtter, or with respeot to alleged lead in the Products.

s. SEVERABILITY

If, subsequent lo the execution of this Settlement Agreement, any of the

provisions of this Settlement Agreement are deemed by a court to be unenforceable, the

validity of the enforceable provisions remaining shall not be adversely affected.

6. çÇYERNniclAw
The terms of this Seftlement Agreement shall be governed by the laws of tho State

of California and apply rvithin the State of California. In the event that Proposition 65 is

repealed or othçrwise rendered inapplicable by reason of larv generally, as to B&B

specifically as a result of a statutory exemption, clr as to the Products, then B&B may

provide written notice to \,Vozniak of any asserted change in the law, or its applicability

to B&B or the Products, and shall have no further obligations pursuant to this Settlement

Agreement with respect to, and to the extent that, B&B or the Producls are so affected.

7. NO'TICE

Unless specified herein, all corespondence and notice required to be provided

pursuant to this Settlement Agreement shall be in writing and sent by; (a) personal

delivery; (b) first-class, registered or cenì{Ìed mail, return receipt requested; or (c) a

recognized overnight courier on âny Party by the other at the following addressesl
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For B&B:

Chris Barnes, President
B&B Acquisition, Inc. d.b.a. Candle'Warmers Etc.
1948 West 2425 South, Suite 2
Woods Cross, UT 84087

For Wozniak:

Proposition 65 Coordinator
The Chanler Group
2560 Ninth Sheet
Parker Plaza, Suite 214
Berkeley, C^ 947 10-2565

With copyto:

James Robert Maxwell, Esq.
Rogers Jtrseph O'Donnell
Robe¡t Dollar Building
3l I California Street, lOth F'loor
San Francisco, CA 94104

Any Party may, from ti¡ne to time, specify in rvriting to the othçr a change of address to

which all notices and other çomnrunications shall be sent.

8. QUNTERPåRTS¡ FACSIMITE SIÇNATURES

This Scttlement Agreement may be excçuÍed in counterparts and by facsimile or

portable document format (PDF) signature, each of which shall be deerned ar original,

and all of which, when takcn together, shall constitute one and the same document.

9. COMPLIT\I{CB WITH HA,A,[,TH & SAFETY COÐE Q 25249.7fft

Wozniak and his attorneys agree to comply u'ith the reporling form requirements

referenoed in Calilornia I'Ieallh and Safety Code section25249.l(f),

10. MpprFrcATroN

This Settlemenf Agrecment mðy be modified only by written agreement of the

Parties.
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I1. AUTHORIZATION

The undersigned are authorized to execute this Settlement Agreement on behalf'of

their respective Parties and have read, understood, and agree to all of the terms and

conditions of this Settlement Agreernent.

AGRBBD TO AGREED TO:

Date Date

Ry
P Chris Barnes, President

B&B ACQIJISITION, INC. DBA C]ANDLE
WARMBRS ts'I'C.
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1I. AUTHORIZÄ,TION

The undersigned are authorized to execute this Settlement Agreement on behalf of

their respective Parties and have rcad, nnderstood, and agrce to all ofthe tenns and

conditions of this Settlemcnt Agrecmcnt,

AGIIEED'I'O: .AGREED TOr

Date: Date b Í/)

By:
PAUL WOZNIAK c s ËÌarnrs, President

BE¿B ACQUISTTION, INC. DBA CANDLE
TVARMERS ETC.
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