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MICHAEL R. L~ZEAU (CBN I~2S93)
RICiIAIt.D DRC.IR'Y (CBi~i 163SS9)
LO~EAU ~ DRU~2Y LLP
~]0 12 x̀' Street, Suite 250
Qakland, CA 94607
Ph: SI0-$3d-~}~0~
~a.~c: S1Q-$36-4205
email: nuchAel tr lozeaudrury.com
~inaiI; ricl~at•d a lozeaudrury.com

Attorneys far Plaintiff
ENVIR{~I~tMENTAL RESE.ARCII CENTER

DAI~TIEL S, SILVERMAN
VENABLE LLP
209 Century Park Eas#, Suite 2104
Las Angeles, CA 9QtT67
Ply: (31Q) 2290373
fax: (310) 229-9901
Emaii: DSilverman@Ven€~bie.com

Attorney 'for Defendant
TRNITA, TI~IC.

SUPERI~Tt C(3U12T ~~' THE STATE QI~ CALIF4I2.NIA

COUNTY OF ALAMEDA

ENVZRONII~NTAL RESEARCH
CENTER, a ~alzfr~rnia non-profit
COi~aTSf[Oi3~

Plaintiff,

v.

TIt1~VITA, ]NC., an Axizona Corporation

Defend;~nt.

CASE NO. RG14745573

STIPULATED CONSENT JUDGMENT;
[PROPOSED] QRI3ER

Health &Safety Coda § 252 9.5 et seq,

Actzoi~ ~zled; October 3X, Zal~
Trial Date: None set

1, II~ITRODUCTI(7N

1.1 Q~~ E7ctober 31, 2014, Plaintiff Ezjvironmental Research Center ("ERC"), a

iron-profit corporation, as a private enforcez•, and in the public interest, initiated this action b}r

filing ~ CompIaint for Injunc#ive and Declaratory Relief and Civil Pen~ities (#~Ze "Complaint")

--- ------------ ----- - - -
STIPULATED CQ~SSENT JUDGMENT; [PRQPOSED] ORDER CRSE ND, RG1474657'3
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pursua3~t to the provisions of California Health and Safety Code secti~~~ 25249.5 et sey.

("Proposition ~5"), against T~~ivita, Inc. ("Trivita."). In ties action, ERC alleges that the

fallowing pxoducts referred to lie~~einaft~r i~~dzvidually as "Covered Pz~oduct" o~~ collectively as

"Covered Products", manufactured, dist~~buted ar sold by Trivita contain lead, a chemical

listed under Prapnsiiian 6S as a carcitiagen and reproductive toxin, and expose ccss~sumers at a

level requiring a Proposition 65 warning

a, TriVita Inc. Gnrcinia Cambogia

b. 7[`Y~iVita Inc. Bone Gra~v~~~ Tacfoi•

c. Tx~iVita Inc. Ammon Hcrb PerParm ~hzice

d. Ta•it~ita Inc. Lca~iola~y I`Zuf1•itionai Shake Crear»y V~niila

Q. TriVit;s Inc, G1u~coM~xnage Tormul~

f. Tri'Vitz Xnc, Lennology

g. TriVita Inc. Leanology Appeti~~ Cant~~al Soft Chc~vs ChocoI~ke Ma~c~+a 60

Soft Chews

fit. Tz~iVita Xne. I`dopnlen Drily Cleanse

1.2 ERC is a Califoxnia ~aon~pro£il carpoxatian dedicated to, among other cases,

helping safeguard the public fiom Iiealtli hazards 4~y redt~cit~~ the use and misuse of hazardous

and taYic chemicals, facilitating a safe environment for consumers and employees, and

encouraging, corporate responsibility.

1.3 Trivita is an Arizona Carpaxation thAt, at all relevant times fo~~ the purpose of this

Consent Judgment, anzployed ten or more persons and c~u~lifi~c~ as a "persotx in t3xe catuse o~

business" zyithin tlia meaning of Proposition 65. Tz'ivita nianufa~tr.~res, dis~-ibutes and sells tt~e

Covered Products.

1,4 ERC and Trivita are referred to individually as "Party" or collectively as the

"Parties."

1.5 The Complaint is based on allegations contained in ERC's Notice of Violation,

dated May 23, 2014, tE~at was sez-ved an tl~e California Affa~-r3ey General, otl~~r public

enfaxcei•s, and Trivita ("Notice"), A #rue and correct copy of the Notice is attached as Exhibit

STIPULATED CONSENT JUpGMENT; [PROP05~D] QRD~R CASE N0. RG14745573
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A and is hereby incorpaxated by reference. Moxe than 60 days lave passed since the Notice

vas mailed and uploaded onta tt~e Attoa~ney General's ~uebsite, and no designaked governmental

entity I~as filed a car~~plaiut against Trivita with regard to t~7e Covered Products or fhe aIteged

violations,

1.G ERC's Notice a~~d Complaint allele ghat use of the Caverecl Products exposes

persons irz Calif~~nia to lead witliaut first pz~avidii;g clear and reasai3able lvarnings in vialafian

o~ California Health and Safety Cade section 25249.6. 'Crivita denies all ili~terial allegetrans

contai~ied i~~ tl~e Notice and Complaint.

1.7 Tl~e Parties l~av~ entered into this Cbnsei~f Judgment izi order to settle,

cr~~npromise ~~d resa(ve disputed claims and thus avoid proInnged aiad costly litigation.

Nothing in this Catisent Judgment shall constitute or be construed ~s an admission by any of

tl~e ~'arties, or by any of their res~~ective officers, di~•ectors, sl~arel~olders, employees, agents,

patent companies, subsidia.~~ies, divisions, ~liates, franchises, liceaisees, custo~le~~s, suppliers,

distributors, w~~olesalers, ar retailers. Exca}~t for tl~e represei~tatiai~s matte above, iiatIiing in

this Consent JudgEnent shall be canskrued as an admission by t[~e Parties of any fact, issue of

law, or violation of lativ, gar shall compliance with #his Consent 7ud~ment be canstxued as an

admission by the Parties of any fact, issue of law, ar violation pf (ativ, at any time, for any

purpose.

1.8 Except as expressly sit fort~i herein, nothing i~r this Ct~nse~~t Judgment shall

prejudice, waive, or• impair any z~ght, remedy, arguments ar defense tl~e Parties tnay ]lave ~n any

ether or future legal proceedit~~ unrelated to these proceedings,

I,9 The EfF~ctive Date o~ this Consent Judgment as tl~e date on z~l~ic1~ it is entered as

~ Judgment ~y this Court.

2. JURISDICTION Al'dD 'V~I`JUE

Far purposes of ttus Consent Judgment and for any furttler cot~t~t action that may become

riCCESS~ry t4 enfglCe this Cflnsent Jud~ni~nt, the Parties Stipulate tlZ~t this Court has subject inat4er

jtu'isdretion over tl~e allegations of violations contained in the Complaint, personal jurisdiction

over• Trivita as to the acts al3eged in file Complaint, that venue is proper in Alameda Caunfy, and

-- _ __
STIPULATED CQNSGNT JUDGME~iT, [PROPDS~D] aRD~R CASE N0. RGf4'746573

3



1

2

3

5

6

7

8

9

10

]1

12

13

14

1S

16

1'~

1$

I9

20

21

22

23

24

25

26

27

28

that this Cpuxt has j«risdiction to enter this Consent Judgment as a fill ~.nd final resa~t~#ion of ali

claims up fl~rough and including khe Effective Date tivl~ic3~ vvexe or could have been asserted in this

action based Qn file facts alleged ir; t ie Notice and Complaint,

3. IiVdUNCT~'V~ It~LI~i~', R~FOItIV1ULAT~ON, TASTING AND 't~VA~tN11riGS

3.1 Beginning on fti~ Effective Date, Trivita shall be ~exnian~n#ly ~i~jained frt~n~

itlanufacturing for sale in flee S#ate of California, "Distributing into the State of California", or

cJirectly selling in the State of California, any Covered Product which exposes a person to a

"D~ily ~xpasure Level" of more than 0.5 znicrogrrcros per day wI~en the maximn~n suggested

dose is t~kera as directed can the Ga~~ered Product's label, unless it contains tlZe warning set forth

in Sectic~z~ 3.2 below.

3,1.1 As used in Consent Judgment, the teirn "Dish'ibuting into tl~e State of

California" shall mein to directly ship a Covered Product into Ca]ifarnia for sale i~~ CaIifornia

or to sell a Covexed Pzaduet to a distribu#or tlyat Trivita knows will sell the Covered Product in

California,

3.1.2 ~'ox purpa~es of this Consent Judgment, "Taaily Load Exposure Level"

shall be measiued in rnicrogran~s, a►xd shall be calculated using tl~e ~'oilowing formulA:

mxc~-ogi~ams of lEad par grin of prodae#, multiplied by grans of product pei• serving off' tl~e

praduci (using the largast sei~ving size appearing on tt~e pxaduct label), multiplied by servings

o~ the product per day (using tha Iargest number of servings in a recorninended dosage

appearing an the product label), wluc~i equals micra~rams o~lead exposure per day.

3,2 Cle~~• and Reasona~ile'War~nings

If Trivita is required to provide a warning purs~~ant to Section 3,1, the foila~ving ~,varning

must ire utilized:

WARNING: This grociuet contains a chemical lcna~vn to the Mate of C~~lifar°ni~t to

cause jcan~ce~~ and] birfh defects or nfber reproductive I~s~rm.

Ti~ivita shall use the phrase "cancer and" in t17e warning only i:F the n~a~simum daily dose

recommended an the label contaizzs nlara than IS micrograms of lead as determined pursuant to

the quality con~inl med~odoIogy set forth in Section 3.~.

STIPULATED CQNSBNT)UbGMEiVT; [FRQPOS~D] ORDGCt CASE Np, RG14746578
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Trivita shall provide tt~e ~v~rni~~~ on fine of the fallotiving: 1} for website purchases on1X,

on Trivita's checko~it purge for California consumers idei~~i~ying eac]~ Covered Product, A seGand

waning shall appear glrior to completing checkout an tl~e vvebsite when a Caiifomia delivery

address is indicated. Tl~e ptu~cl~aset• shall be required fo accept t1~e warning prior tc~ completing

checkouf for any of tl~e Covexed Pxaducts being sold or 2} on Trivita's prod~ict packaging. The

u+arni~~g appearing on the label or container shall }~s at least the same size as the iaf~gest of any

othez• ]iealth ar safety warnings ed~•respondingly appeat7ng on tl~e label nr container, as applicable,

or s{~ch product, a~~d the word "WARNING°' s11all be i~~ alI capital letters, Na abler stataments

~baut Propasitzon ~5 ar lead may accompany tl~e urarning.

Trivifa must display the move r~+arnings with such conspicuousness, as compared with

other ~vox~is, state;nents, or design 4f the label or container, as applicable, to gender the wari~uag

}ikety to be reed and understood by atz ordinary individual under cusEamary conditions of p~uchase

or use of the product,

3.~ Reformulated Cove~•ecT Products

A Reformulated Covered Praduci is one for which the DAiIy Exposure Level ~vJ~en tl~e

ma.~cimum suggested dose is taken ~s di~~ected oi~ tl~e Refannulated Cavared Product's Label,

contai~~s nn more #han OS zxiiGragr~~s of 3ead per day as determined by the quality control

~~Yethadolagy desazibed in Section 3,~ l~elaw.

3.~ Testing and Qi~aliiy Control Metl~odoiogy

3,4.Z All testing purs~an# to this Consent Judgment shall ~a perfarmerl using a

laboratory metl~ad t17at can~plies tivitl~ ttze performance ~u~d c~uzlity control factors app:roprzate

for ti~~ method used, including limn of detection, quaiificatian, accuracy, and precision that

meets the fo3iowit~g criteria: Inductively Coupled Plasma-Mass Spectrometry (ICP-MS)

achieving a limi# of c~uanti~eation of less than or equal to Q.01 Q mg/kg or ,any other testi~ig

method subsecJuetttly agreed upon in vaiting by tl~e Parties.

3.4.2 All tesiing pursuant fo this Consent Judgment shall bs performed by an

independent third-party Laboratory certifecl by t[~e California Enviranment~l I,at~oratoryal

Accreditation Pragrarn or an independent gird-porky laboratory that is registered with the

STlPULAT~D C{lN5ENT JUDGM~SN'~; [PItOPO5~iD] ORi}~R CRSC N0. RG14746573
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United States fond &Drug Administration. Nothing i~~ t~zis Consent Judgment shall Iimit

~rivita's ability to conduct, or require that others conduct, additional testing of the Covered

Pradacts, including tine ra~v materials used in t~~ei~• manufacture.

3.4.3 Trivi#a shall arrange, for ae least ttu~ee cansecutivc years and at least once

per 5rear, for the lead testing of Three r~~do~z~ly selected samples of eac1~ Covered Product in the

farm iirtended far sale to the end-user to be distributed or sold to California. If tests conducted

pursuant to this Section demonstrate f1'iat no warni~~g is required far a Covered T'roduot dut'ing

each of three consecutive years, then tlis testing rec~uir~znents of this Sec#ion tivill no longet~ be

regt2ired as to ~l~at Covered Product. I-IQ~vever, if after the three-yew period, Ti~ivita clia~iges

ingredient s~ippliers far atty of tine Coveted Products andlo~~ reformulates any of The Covered

PC~tILiG~S, Trivita shall test that Covered Product at Ieast once after• such change is rt~ade, and

send #hose test results to E~tC within ten (IO) ~~o~~kit~g days o~ receiving the test xesults, Thy

testing requirements discussed in section 3.~ are not applicable to any Covered Product fa~~

tivl~ich Trivita leas pravid~d the wa~~ning as specified in Section 3.2.

3.~t.~ Beginning on tlxe Effective Tate and cc~zttinuin~ for a period o~ tl~xee

years tt~ereafte~•, upon ERC's written request, Trivit~ shall provide ERC with copies of all

Laboratory reports with results 0~ tES~lri,~ f01' ~S~C~ CC7I7~@€l~ 1'V1tEl1I1 f~ii ~~ O~ VVOTI{Lll~, dc`i~'S bf

Trivita's receipt o~ sazd xequcsi, These repoi~s shall be deemed acid treated by ERC as

coi7~denti~l in£aranation under the terms of the canCdentiality agxeen~ent etatereci into by The

Parties. Trivita shall retain all test results and documentation for a period of ~I~zee years ~'xom

t1~e da#e of each test.

~, SET7CL~M~N~ ~~.YMENT

~t.l In fill[ satisfaction of all pat~ntia] ervil penalties, payment in lieu of Civil

penalties, attorney's fees, ~~d costs, Tiiv~ta 5I3s~lI make a total payment of $98,oaa.00

("Total Settlement Amount") in setklen~ent payments to ERC on the following schedule; An

initial payment of $] 9,600.00 sl3all be made to SRC on the later of tl~e fallati~ing: eve (S) days

after t~~e Effective Data, ar Febiva~y ~ S, 2015, fallo~ved by four (4) consecutive monthly

payments in t}te amount of $19,6 0.00 d«e end o~ving nn later than tl~e ISth of each ~~dnth after

--- - —_._
STIPULATHD CbiV5ENT JUIIGMCNT; CPROPQSCTlJ ORpER GRS~ Nt}.12G147~6573
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the month the firs# payment is made. T~xvita Sh~tiI make tUese paytnenfs by wire transfer to

ERC's ascz~ow account, for ~vhicli ERC ~~ll give Tri~vita tf;e necessary account information,

Tlie Total Settlement Amount shall be a}~parfioned as follows;

9.2 $3~,152.QD shall b~ co~asicIered A civil penalty pursuant to Califo~~aia Health

and Safety Coda §252~9,7(b}(1). ERC shat! remit 75°ta ($2S,614.D0) of tlje civil peYialty to axe

~~tce of Envirann~ental Health Haza~•d Assessment {"QEHHA") far deposit in the Safe

Drinking Water and Tonic ~nforcen~ent Fund in accoi~da~~ce ~vitl~ California Health and Safety

Code §2S2~19.1~{c}. ERC will retain the remainir7g 25% ($8,538.00) afthe civil penalty.

4.3 X2,341.38 s3iall be distributed to Envicon~nen#al Research Center as

zeimbursemeiit to ERC for reasonable casts iizcurred in b~~in~ing this aciion; arzd $25,765. 4

shall be distributed to Environmental Researe~c Center in lieu ot'fi~rtl~er civil penalties, for the

day-tn-day business acti~~ities such as {1) continued enf4rcenient of Proposition 6~, which

i~~cludes ~vorlc, analy~ii~g, researolli~~g and testing consumer products that Inay contain

1'ropasition 65 chemicals, focusing on the sai-~le or similar type of ingestible products teat ara

the sut~ject matter of the current action; (2) the continued monitoring of past cr~nsent judg~rzenfs

and safitlenients to ensw'e companies are il~ compliance witi~ Proposition b5; and ~3} giving a

donation of X1,285.00 fa tt~e ~x~virozu~~ental Working Group to addxess reducing toxic chemical

exposures iji California.

~.~ $18,000.00 S~i&II ~U tIfS~Tl~31lt8Cl t0 LOZ~c~El Dl'l31"y L~,P as reirnh~~rsement of

ERC's attaz-ney's fees while ~17,7~1.1 S sl~ai] ~e distributed to ERC for its in-louse Iegal fees.

5. M4D~I;'ICATIQiV Or CONSENT JUDGMENT

5.1 ''his Consent J~adgn~ent may be modified only {i) by wlyttEn stipulation of

the Parties ar pu1•suant to Section 5.4 and (ii} upon entry by the Court of a madifi~d ~ansent

jud~nent.

S.2 I~ Trivita seeks tQ modzfy #his Consent 3udgrnent under Sectiar~ S.l, then

Trivita must provide written notice to ERC of its intent ("Notice of Intent"). If ERG seeks to

i~~eet and confer regarding the proposed modification in tl~e Notice of Intent, then ERC must ',

p~'ovicle ~vritte~~ notice to T~~ivita 1~ritl~i~t thirty days of receiving tl~e Natzce of Intent. If ERC

STIPULATED CC?NS~NT JUDGMENT; [PROP~SED~ ORDER C~SG N0. RG1~-746573
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notifies Trivita in a timely manner of ERC's intent to meet and confer, tli~n ttte 1'ariies s1~alt

meet a~~d confer in good with as rec~uixed in phis SeGtio~~, The Parties slyall maet in ~exson ar

via telephone rvitlii~~ ~l~irty (30) days of ERC's notification of its intent to mee# and confer.

Within thirty days of s~icli meeting, if SRC disputes #lie proposed ~x~odific~ttion, ERC shall

provide to Trivita a ~vititten basis faz• its position. The Parties shall continue to meet and confer

for a~i additional thirty (30} days in an effort to resolve any remaining disputes. Slioulc{ it

become necessary, the ~'arties may agree in writing to different deadlines #'ox the meet-and

confer peziod.

S,3 In the event that 7'rivi#a initiates or atlierwise requests a modification under

Section 5.1, and the meat and confe~~ process leads ko ~ joint motion or application of the

Consent Judgment, Trivita shall z~ei►nbur~e ERC its casts and reasonable attoz~ney's fees fai~ the

time spent in the meet-and-casrf'er process and filing and ~guing the motion ar application.

5.~ ~l~ere the meet-Gtnd-cot~.fer process does not lead #o a joint motion ox

application in support of a modification of tine ~ons~nt Judgment, then either Party may seek

~LlCI,FCIaI 1~If0~ qI1 1tS O4VIl. IIi SilCll 1 SI~.1121~iOri, the prevailing party znay seek td recover costs aid

reaso~iable attorney's fees. As used in the preceding sentence, the tern "prev~i~i~ig party"

mea~~s a party ~vh~ is successful in abtaaning 3~~li~f more favorable to it Haan the xeli~~that tl~e

other party vas amenable to providing during the Pa~~ties' good faith attempt to resolve the

dispute that is the subject of the ~nodi~catzan.

6. ~T~NTION 4F JURISDICT~OP~, ~NI~'ORC~IVt~NT dI<' CONSENT

~UDGM~NT

G.1 This Court sl~aU retain jurisdicfio~X o£ this nna##e~' to enforce, modify or ;

~ terminata this Consent Judgment.

! G.2 If ERC alleges tl~~t at~y Covered Product fans to q~ralify as a Refai7nulated '

Covered Froduct (far whicl~ EAC alleges that no warning I~~s been ~rovide~I), then ERC shall

inform TriZ~ita in a reasanabt~* pz'ompt mat~nei• of its tesi results, including information sufficient

to pez7nit Txivi#a to [den#icy fihe Covered Frod~cts at issue. Trivita sI~all, ~vit~vn #bitty days

I Fallowing such notice, provide SRC witi3 testing inforn~atinn, from an independent third-party ~

STiPU1~ATED COhSCNT jUDGME[~T; [PRf}POSED] ORDER CASE N0. RG2~746573 J
S
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lahc~ratory ~ueeting the requirements of Sections 3.4. ~ and 3.4.2, demanstr~ting Defendan#'s

complia~3ce with t ie Cansent Judgment, zf warranted. Tl~e ~'arties snail first attempt to resolve

the tna#ter prior to ERC caking any fiu~tk~er legal a~~ion.

'~, APPLICATION C?F COl`~IS~NT JUDGM~I~3T

T}2is Consent Judgment i~ay apply to, be binding upon, and benefit ti~~ Parties and tll~ii•

respective officers, directaxs, sha~~eholders, employees, a~en#s, parent companies, subsidiaries,

divisions, affiliates, franchisees, licensees, custotiiers (exclt~duig private labe]ers), disi~Ybutors,

wl~oles~ters, retailers, predecessors, successa~~s, and assigns. This Consent Jud~nent shall nave r~o

application to ~ove~•ed Pradttcts which era distributed or sold exclusively outside file State of

California and ~vt~ich are net used icy ~alifonzia consumers,

8. BINDING ~~' + + CT, CL~1TM5 C4V~it~D .ANll 1t~g,~ASED

8.1 TI~is Consent Judgment is a fill, final, and binding resolution }~eriveen ERC,

on behalf of itself and itz the public interest, ~d Trivita, of any alleged violation o~Praposition

6S ar its irnple~nenfing regulations ~'ar failu~'e to provide Pi'opasition b5 waci~igs of expasuz-e to

lead from the handling, use, or consuniptian o~ tixe Coveted Products and fully resolves ail

claims t{tat hive been or cau~d have been asserted in this acfion up to quid incli~t~ing tl~e

Effective Date fbr failure to provide Proposition d5 warf~ings far tt~e Caverad Froducis. ERC,

on balialf of itself at;d in the public interest, hereby discharges Ti~ivita and its respective

officers, ciiz~ectors, shareholders, employees, agents, parent companies subsidiaries, divisions,

affiliates, suppliers, fi~~.nchisees, licensees, customers (net including private lobe[ customers of

Trivita), dishi~utars, ~✓hoIesal~rs, retailers, and all other upsfraam and tlativnstreatn entities in

the distribution chain of any Cova~~ed Product, and the prede~essars, successors a~~d ~sszgias of

any of them (co~Iectively, "Released Parties"), fratn any and all claims, actions, causes of

action, SUI~S~ da►nands, liabilities, damages, penalties, fees, costs and expenses asserted, or that

epuld have been asserted, as to any alleged violation of Pro~ositit~tj 65 arising frvrn file fai}urn

to provide Propasitinn 6S warnings pn the Covered Products regarding lead.

8.2 ERC an its own behalf only, an one hand, anc3 Trivita an i#s o4vn behalf only,

an the other, further waive and release any and a1S Maims they may ha~~e against each atl~er for

57'1PUI.A`f'EI? CQNS~NT jUDGIv1E~}T; [PROPDSED~ ORDER CASE N~. RG24746573
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alI actions or statements made or t~ndei~a3:en in the course of seeking or opposing ei~fore~ment

a~ Pro~~osition 65 zn connection ̀ vith the Notice or Caz~lplaint up through and including tine

Effective Date, provided, however, that t~ot~~ing in Section 8 shat[ affect ar IiYnit any Pa~~ty's

rig[it to seek fa enforce the terms of this Consent Judgment.

8.3 It is passible that other ciainYs nat kno~3m #o the Aa~~ties arming out of the

fads alleged in tl~e Notice or tl~e Con3plaint and relating to the Covered Prc~dnets will develop

ox be dascavcred. E~tC an behalf of itself only, on one hind, and Trivita, on t~zs afiher lYanc~,

~cknawledge that this Consent Judgment is expressly intended to cover and include alb sac3i

elairns tap tluaugh tha Effective Tate, including all rights of action therefoa'e. ERG acid Ta•ivita

ac4cnotivledge that the claims released in Sections 8.~ anci ~.2 above may include unknown

claims, and nevert~~eless tivaive California Civi] Code section 1 S42 as to ~n~ sucI~ uEiknot~n

cfairns. C~lifarnia Civic Cnd~ section 15~~ xeads as follows:

A G~NER~1L RELEASE DOES NOT EXTEND TO CL~IIMS WI-ITCH THE

CREI71TpR DIES NAT KNQW OR SUSPECT TO EXIST IN HIS OR Ii~R

k'AV OR AT THE TIME 0~' ~~E~UTING THE RELEASE, WIIICI-I IF

KI~TOV~N BY HIM Q~ HER MUST HAVE MATERIA~,LY AFFECTED HIS

OR HER SETTLEMENT WITH THE, DEBTOR,

ERC can Gel~alf of itself only, an the one hand, acid Trivita, on the nt3~er hand, acknowledge and

understand tl~e sig~7i~ca~~ce and consequeneas of this specific waiver of California Civil C~d~

section I5~2.

8.4 CarnpIianc~ ~vitl~ t~3e terms of this Consent ,~udgtnent shall be deetrzed to

constitute compliance with Proposition 65 by any rel~as~e rega~~ding alleged exposures to lead

in the Covered Produc#s as set forth in the Notice and the Complaint.

3.5 N~t~iitig in this Consent Judgment is intended to apply to a~ly occupational

or environmental expos~u~es a~~ising ender Praposrtifln bS, rear stlal3 it apply to ~zy of Trivi#a's

prndc~cts other than the Covered Prodaets.

9. S~V~RABILITY Or' UNENT'URC~ABL~ Pn.Q'~Ti SZ~NS

In fhe event that any of tl~e provisions of Phis Consent dL~dgment are held by a court to be

unenforceable, the vaiidify nfthe remaining enforceable provisions shall not be adversaly affected.

_~_ .
~ STIPULAT6p CQNSENT )UDGM~NT; [PROPOS~D~ gRDER CASE Idfl. RG1474b573
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10. GdVER.3V~NG L,AW

Tlie te~~ls mid canditians of ties Consent Judg~Y~ent shill be governed by and con~tnied in

accordance with the iav,~s of the State of California.

1.~. PROV~SXt7I~t 4F N~TXC~

AlI nofiices required to 6e given to either Party to ttus Consent Judgment by tl~a atlier shall

be iii writing and wilt to the follo~xing agents [fisted below by: (a} first-class, registered, or certified

mail; {b) overnight cauz-iec; ar (c) personal delivery, Caurkesy copies via email n ay also he sent.

T'OR ~NVIRONM~NTAL Tt~S~ARCH CANTER:

Cluis Heptizxstall, Executive Director, Envuonrnent~tl Rese~rcll Center

3 i 1 Y Camino Del Rig Noi~tli, Suite X00

San Diego, CA g210S

TeI: (619) S~Q-309

Email; cl~ris erc541c3@yal~aa.cam

With a copy ta:

~ZC~~AEL R. L~ZEAU

R.[C~-IARD DRURY

LCIZEAU ~ DRURY LLP

~~ a ~ 2u' Street, Suite 250

4alcta~ad, CA. 94607

I'h: 51 Q-836-~20Q

Fa~c: 510836- 205

Email: micllael r~7i lazeaudn}ry,com

email: rial~ard@lazeaudrary,con~

STIPUi~ATED CONSENT JUAGNiB~lT; [PRQAOS~U] ORDER CASE N0. RG1~7~G573
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roR ~~T~, ~~vc.

Gene Henderson, ~xecutrve Vice Preside~~t Legal Affaixs

Trivita, inc.

1 ail QQ No~~tl} Gree~~way Hayden Loop, Suite 950

Scaitsdale, ~4Z 85260

Ph: (480) 337-124

Email: G~ne.Hendersan c7Trivita.con3

With a copy to:

DANIEL S. SILVERMAN

VENABLE LLl'

2 49 Centwy Park East, Suite 2100

Los Angeles, CA 90QG7

Ph: (3 I 0) 229-0373

k'aY: (310) 229-9901

En7ai1: DSilverman(c~~enable.com

12. CUU~.T A.P~ROVAL

12,1. Upon execution of this Consent Judgment by flee Parties, ERC shall notice a

Motion for Court Approval. Ttje Parties s1~aI1 use tllei~ best efforts fo support enfiy t~f this

Consent Judgment.

I2,2 If the Califoniia Attaniey General aUjects to any tern in this Consent

Judgtneizt, the Parties sh~11 use their best efforts to resolve die canc~~~rr in ~ tunely n~~cu~er, end

if possible prior to the hearing fln the motion.

12,3 If this Stipulated Consent Judgment is not approved by the ~aurt, it shall be

void anti have no force or ef#'ect.

13. ~X~CUTI~I`~( AMID CfJUNTERPARTS

This Consent Judgment may be e:cecnted in counterparts, i~hicla ta}cen togetl~e~~ s13alI be

S'I'IPULA'T'Eb C£7AISENT jUDGM~NT; [PRQPpSED~ ORDER GASH iVO. RG1474G573
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deemed to cons~ttute pne dt~CtFment. A facsimile or .pdf signatl~re shall he consh73ed as valid as

the original signature.n

1~, DRAPI'i1~TG

The terins of ti~is Cansent Judgn~eiit l~av~ been revievvecl by fl~~ respective cou~~sel far each

Pa~~ty prior to its signing, and each Party has had an apporlt~ni~y to fully discuss the terns with

craui~sel. The Pai~t[es ~gr~e that, in at~y subsequent interpretatiat~ and construction Qf this Cai~sent

3t~dgment entered tiierean, the terns and provisions shall not be construed against any Party.

15. G~QD FAITH A.TT~M~'T TO RESOLVE DISPUTES

If a dispute arises with respect to either Party's compliance with tEje ta~7ns of ti~is Consent

Judgment entered by the Court, the ~'arties shall meet in persai~ or by telephone and endeavor to

resa~ve the dispute in an amicable manner. No action or motion muy be filed in ti~a absence of

s~icl~ a food faith attempt to resolve the dispute befoz•el~~nd. In the went an action or motion is

filed, however, the prevailing party may seek to ~~~cover costs and reasonable attorney's fees. As

used in tl~.e preceding senfence, the t~rrn "p~'evailitig party" means a party wJia is suce~ssful ui

obtaitiirtg relief more favorable to it than tl~e relief that the tither party vas amenable to providing

during the ~'arties' good faith attempt to resolve the dispute that is the subject of such enfoxcernant

action.

1G. ENTIRr AGREEMENT, AUTHORTZATI~N

16.1 This Consent Judgment er~ntains tl~e sflle and entire ~tgreenaent mid

ur~derstatlding of tl~e ~~t~ties ~vitli respect to floe entire subject matter herein, and any anct all

prior discussions, nega#iatioi~s, commiiments and tu~derstandings related k~ereta. No

representations, oral or otherwise, express or implied, other tha.~i ti~ose contained l~~rein have

keen made by any Patty. Na ether agreements, oral ar othez~wise, unless speci~caily referred to

]~erein, sl~atl be deemed to exist o~~ to bind any Party.

1G.2 Each signatory to this Consent Judgment certifies that h~ or she is fully

authorized by the Party he or she represents tp stipulate to this Consent Judgment. Exaep# as

explicitly provided I~erein, each Party shall bear its o~vn fees and costs.

STIPULATED G~N5L~NT JUDGMENT; [PROPOSED] ORDER CASE NQ, RG1~7~6573
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1 ORDER AND JUDGMENT

2 }3ased upon the Parties' Stipulation, and good cause appearing, bus Conse~~t Judgment is

3 ~pprav~d ai d Judgment is hexcby ente~~ed according to its terms,

~ IT IS SO ORDEREL7, tLD1UDG~D AND D~CREEI7.

S

6 Dated: , 2014
Judge of tiie Superior Caurt
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