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STEPHEN URE, ES(}3
LAWOD TICTS OF STEPHEN URE, PC
11822 El {.,{mm:m Real. Suite 100ue
racm MDegn, CA 92130
glephone: 639—335 5404

Attorneys for Plainzilt, Evelyn Wimberley

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGOD

EVELYN WIMBERLEY, Case No: 37-2015-00018183-CU-NP-CTL

Plainiiff,
UNLIMITED JURISDIECTION
Y,
STIPULATION RE ENTRY OF
BIG 5 SPORTING GOODS; CONSENT JUDGMENT AS TO

SAFE TGARD CORPORATION SAFETGARD
Defendants. Complaint Filed: June {, 2013
Judge: Hooorable Joel R, Wohlfeil

By

Pept, 1 C-73

1. INTRODUCTION

1.1 The Partics

This Stipulation and [Proposed] Order Re Consent Judgment (“Consent Judgment”) is

hereby entered inlo by und between Evelyn Wimberley acting on behalf of the public interest

(hereinatter “Wimberley™), SafgTGard Corporation {hereinafter “SafeTGard™), with Wimberley,

and SafeTGard collectively reterred to as the “Parties” and each of them us w “Party” Wimberley

is an individual residing in Coliloraiz who seeks to promote aware

chemicals and improve human heaith by reducing or glirnimating hazardous substanves contsined

foTGard employs ten or more persons and s a persen in the course of

in consumer products, S

dgmg husinesy for Durposes QfPl’Qp*()SiEii?ﬂ ?3'; Cal. Health & “xd"“"l Code ;,53; 25249 et 3.
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1.2 Allepations and Representations

Wimberley alleges that SafeTGard has distributed and offered for sale in the State of
(alifornia chrome metal whistles containing lead and that Big 5 Sporting Goods retail stores,
among others, have sold in California, chrome metal whistles containing lead, and that such sales
have not been ascompanied by Proposition 65 warnings. Lead is listed under Proposition 65 as 8
chemical known to the State of California (o cause cancer snd birth defects or other reproductive
harm. Wimberley has cited SafeTGard chrome metal whistles (Model no. S0B); (UPC 0 43442
00050 4) (hereafter “Whistles™) as a specific example ol the Whistles that are the subject of her
allegations. For purposes of this Consent Judgment only, Safe 'Gard represents that such
W histies are marketed as a whistle item manufactured for and distributed o Big 5 Sporting Uoods
by SafeTGard; and 2) Safe{'Gard had no reason o beligve that the Whistles contained lead until
receiving Wimberley’'s 60-Day Notice.

Wimberley represents that her independent lesting confirmed by two independent
laboratories that lead was present and accessible in amounts that would expose users to lead in

css of the allowable safe harbor number for lead, 0.3 ug/day for reproductive toxicity and for
carcinogens 15 ug/day oral, as established by Californiz Otfice of Environmental Health Hazurd

Assessment. Ses hl.t;:}::‘f’wwwii}ef:ﬂza,ca_ffci:v.f*;arouéifpdf 20 12StatusReportiune.pdf.

1.3  DEFINITIONS

Complaint. The term “Complaint” shall bave the meaning g given i Article 1.3

Covered Produet. The term “Covered Product™ means Sale'l Gard Chrome Whistles UPC
043442 00050 4.

Fffective Date. The term “Bffective Date™ shall mean the date this Consent Judgment is entered
as a Judgment of the Courl.

Fxecution Date. The term “Execution Date” shall mean the date this Consenr Jikdernent iz signed
by all parties in Article 13 below,

Listed Chemicals, The term “Listed Chemicals™ shall mean lead and lead compounds.

MNotice. The term “Motice” shall have the meaning given in Article 1.3

3
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Releasees. The erms “Delendant Releasees” s and “Downsiream Defendant Releasees™ shall have
the mesnings given in Artele 3.1

1.4 Yroduct Description

The products thar are covered by this Consent Judgment are defined as Whistles
containing lead which are manufactured for and distributed by SafeTGard and sold through any
reans including but not limited to retail sales or internet sales, by Big 5 Sporting Goods in
California whether as standelone items like UPC 0 43442 00050 & or as patts of sets containing
other products in addition to whistles. All such chrome melal whistles manufactured by
SafeTGard shall be referred to hersin as the “Covered Products.”

1.5 Notices of Vinlation/Complaint

On or about June 23, 2014, Wimberley served Safel'Gard, Big 5 Sporting Goods and all

public enforcement agencies eligible ta inftiate Proposilion 65 actions on behaif of the People of

the State of California with a document entitled “60-Day Notice of Vielation” {the * WNotice") that

provided SafeT Gard, Big 5 Sporting Goods, and such public enforcers with notice that alleged

that SafeTGard and Big 5 Sposting Goods were in alleged violation of Proposition 63 for failing

toy warn consumers and customers that the Covered PP oducts exposed users in California fo lead.

No public enforeer diligently prosecuted the claims threatened in the Notice within sixty days

plus service fime relative W the provision of the Notice (0 them by Wimberley, such that
Wimberley filed & complaint in the matter as ca Ztioned above on June 1, 2015 FComplaint™)
o ; S 3 4

1.6 Stipulation as o Jurisdiction/Mvo Admission

For purposes of thiy Cansent Judgment only, the Pactie stipulate that this Court has

Jurtsdiction over GafeTCard as to the allegations contained in the Complaint filed in Uus matter,

that venue is proper in the County of San Diego, and that this Court bas jurisdiction o approve

enter, and oversee the enfereement of this Consent Judgment as a full and final binding resolution

58T

of 21l elaims whizh wers or could hve been ratsed in the Complaint based on the fasts alieged
therein and/or in the Motices.

SafeTCard denies the material allegations contained in Wimberley's Notice and
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Complaint and maintains that it has not violated Proposition 65. Nothing in this Consent

Judgrnent shall be construad as an admission by SafeTCard of any [acl, [inding, issue of law, or

violation of law; nor shall compliznee with this Consent Judgmenl! const itute or b construed s
an ndmission by SafeTGard of any fact, finding, couclusion, izsue of law, or violation of lav
such being specifically denied by SafeTGuard. However, this section shall not diminish or

4

ntherwise affect the obligations, responsibilities, and duties of Sate’lGard under this Consent

Fudgment.
2. INJUNCTIVE RELIEF: WARNINGS AND REFORMUL, ATION

In a case alleging failure to warn, a sstilernent that provides for the giving of a clear and

reasonable warning, where there had been no warning provided prior to the 60-day notice, for an
exposure that appears to require a warning, is presuamed to confer a significant benefit on the
public. If there is no evidence of an exposure for which 2 weming plavsibly is 5 requirad; there is
no public benefit, even if a warning is given, If the refief consists of minor or technical changes in
the language, appearance, or location of a warning in a manner that is not likely to significantly

increase its visibility or effectiveness in communicating the warning to the exposed persons, there

is no significant public benefit. Where a settlement sets forth a standard or formula for when ¢
given product requires a warning, supporting evidence should show that at least some of the
(534

products in controversy in the action either are, or at some time were, above the warning leve], or

the existence of the standard or formula itself may not establish the existence of a pubiic bensfit.

Cal.Code Regs., Title 1§ 3201 () (1h

2.1 Reformulation Option,

The Covered Products shall be deemed (o comply with Propasition 63 with regard w lead
Pry 1 &

and be exempt from any Proposition 63 waming requirements for lead if components of the

Covered Products from which exposures to lead may arise, including solder used in the Covered

Products, meet the following criteria: {a) alloys from which the compenents are made shall have

no lead as an intentionally-added constituent; and, regardless of intent, [b) the alloy from which

the oo

pmponants are made and solder used in the Covered Prowlizets shall have a lead condent by

Sy

L

welght of no more than (h01%5 (1006 parts per million, o apm”y which complies with the

4_
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strictest standard for Jead in children’s itsms as established by the US Consumer Praduct Safety

Commission, See 16 CFR Part 1500.90, and significantly reduces the lead content in the ¢ Covered

Products, which Wirtherley contends were in excess of (1.1%% lead. & {2oversd Products arg oot

“childrens’ products™ under either Federal or Califorpia law.
SafeTGard may comply with the above requirernents by relying oo information obtained
from its suppliers, provided such reliance is in good [uith. Ohtaining test results showing that the

lead content is no more than 0.01%, using a method of sufficient sensitvily o establish a limi of

quaniification (as distinguished from detection} of less than 100 ppm shall be desmed to ustablish
good fhith reliance, provided that SafeTGard does not receive later test results indicating tat lead
at, or in excess of, 100 ppm has heen detected in a component of or solder use d in the Covered

Products,  SafeTGard shall make such test results available to Wimberley upon reasonable

request should it exercise this reformulation option.

2.2 Warning Option.

Pursuant to California Code of Regulations, title 27, § 25603.2 (a), a Proposition 63

warning message musl include the following language for consumer products that coutaln &

chemical known to the state fo cause reproductive tuxicity: "WARNING: This product contains a

chammical known to the State of California o cause cancer, hirth defects ot other reproductive

harm.”

The Parties herelo agree that Coversd Products that de pot meet the specifications sel
corth in Seetion 2.1 ahove shall be accompanied by a warning in complance with § 25603.2, 83

7

described above. The warning requirements shall apply 0! (1) Covered £ Products that SateTGard

mannfetures or causes to be manufactured after the Bxecution Date, and (23 Covered Products

manufactared, distributed, marketed, sold or shipped Tor sale or use inside the State of California

after the Execulion Dare. Wamings required hereunder 2.2 shall be provided on the Coversd

Products within ten (18] days of Fxecution Date

Where wtilized s an alternative to meeting the crireria set forth in Secton 2.1, Salel Card

shall provide the warning language set forth with the unit package of the Coverad Products. Such
Ff printed

warning shall be prominently allixed to or orinted on sach Preduct’s label or pac!

SMSENT JULDGMEMT

T STIPULATION RE ©
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on the lahel itself, the warning shall he cortained in the same size font and same section that

states other safety warnings, if any, concerning the usc of the Product. 1f no other warnings are
present then printed in a conspicuous location and i same size font as other printed words auch to
(¥

be noticed by the normal user of the product. Safe TGurd may continue to utifize, on an ongoing

basis, unit packaging containing subgtantively the same Proposition 63 warnings as those set forth
KEGINE b= s I g

hersin, but only to the extent such packaging materials have already been printed within ninety

days following the Fxecution Dale. SafeTGard shall provide Wimberley with inforrmation

sufficient to cstablish the duie laheling was changed to be in compliance with this consent

judgment.

The Partics also recognize that the requirements set forth in sections 2.2 above are not the
exclusive methods of providing a wamning under Proposition 65 and its implementing regulations
and that they may or may not be appropriate in other circumstances.

Tf Proposition 65 warnings for lead or lead compounds should no longer be required,

Safe TCGard shail have no further warning obligations pursuant to this Consent Judgment. Except
as provided in Section 2.1 above, in the event that Safe T Gard ceases to implement or moedifies the
warnings requirsd under this Consent Judgment (because of a change in the law or otherwiss),
SafeTCGard shall provide written notice to Wimberley (through counszel) of its mtent to do so, and
of the basis for its intent, no less than thirty (30) days in advance.

2 3 SafeTCard may also comply by ceasing all sales of the Coverad Products within

3 Sare’

California,
3. PAYMINTS PURSUANT TO HEALTH & SAFETY CODE §25249.7( h)

Witk regard to all claims that have been raised or which could be raised with respect to
failure to warn pursuant to Proposition 65 with regard (o fencd in the Covered Products, SafeTGard

shall pay a civil penalty of $500.00 pursuant to Fealth and Salety Code fon 23249.7(c), wr be

apporticped in accordance with California Health & Safery Code § 25192, with 75% of these

o

funds remitted o the State of Calilomia’s Dffice of BEnvironmental Health Hazard Assegsment

and the remaining 23% of the penalty cemitied to Wimberlev, as provided by Caltfornia Health &

Safery Code § 25249 12{d) and the istructions dirzetly below,

]
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SafeTGard shall issue two separate checks or wire tramsfers for the penally paymenl: (a)
one check made payable to “OBEHHA” (tax identification number: 68-0284486) in an amount
representing 75% of the total penalty (L.e., $375.00); and (h) one check in an amount repre senting
25% of the total penalty (5., $125.00) made payable directly o Wimberley. SafelGurd shall
wire or send these payments within five (3) days following the Execution Date, to the [ollowing
address and shall provide copies of transmittals letters to Wimberley s counscl st that time as
well:

Evelyn Wimberley

(JQ Law Offices of biupﬁ en Ure, PC
11622 El Camino Reaal, Suite 100, San Diego, CA 92130

4, REIMBURSEMENT OF FEES AND COSTS

The parties reached an accord on the compensation due to Wimberley und her coransel
under the private attorney general doctrine and prineiples of contract law.  Under thess legal
principles, SafeTGard shall reimburse Wimberley's counsel for fees and costs, incurred as a result
of investigating, bringing this matfer {0 SafeTGard’s attention, and negotiating & scrtlement in the

public imerest.  Such fees are proper and reasonable under the privale attorney zeneral doctrine,
I 4

Safu1Gard shall pay Wimberley’s counsel pursuant to Code of Civil Procedure sectivn 12135,
$26.500.00 for all attorneys’ fees, expert and investigation fees, and related cos 15 associated with

MNuotive, SafeTGard shall issue a certified check for or wire this payment

this mairer and the Mulice, -

within five (3) days following the Execution Date to the “Trust Account Law Offices of Stephen

Ure, 2O, (tax identification number 42-1641673). The Law Otfices of Stephen Ure, POl
provide SafeTGard with wire instruction and tax idenlificaton information. Other than the

payment required hereunder, vach side is to beur ity own allorneys’ Tees and costs. 1 paymends

called for fn Articls 3 and above herein Article 4 are not made by the required dates then tns

3
it

Agreement shall be null and vold and the case shall procecd on iis normal course.

A, RFELEASE OF ALL CLAIMS

3.1 Release of Safed Gard and Downstream Customers

Wimberiev, on behalf of hersell and in the public interest, releases SuleTGard and each of

¢
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its downstream distributors, wholesalers, licensors, licensees, auctioneers, retailers {including, bul

not Jimited to, Big 3 Sporting Goods), franchisees, dealers, customers, owners, purchasers, users,
parent conpanics, corporate affiliates, subsidiaries, and their respective oflicers, directors,

attorneys, representatives, shareholders, agents, and employees, and sister and parent entilies

{collectively “Releasees™) from all claims for violations of Proposition 65, including product
presently in the stream of commerce, from the beginning of time up through the Effective Date
based on exposure to lead from the Covered Products as set forth in her Notice of Violation.
Compliance with the terms of this Consent Judgment censtitutes compliance with Proposition 65
with respeet to exposures Lo lead from the Coverad Products.

In addition to the foregoing, Wimberley, on behalf of herself, her past and current agenis,

representatives, attorneys, and successors and/or assignees, and not in her representative capacity,

hereby waives all rights to institute or participate in, directly or indirectly, any [orm of legal
action and releases any other Claims that she could make against SafeTGard or ils Releasees
arising up to the Effective Date with respect to violations of Proposition 63 baged upon the
Covered Products. With respect to the foregoing waivers and roleases in this paragraph,
Wimberley hereby specifically waives any and all rights and benefits which she now has, or in the

future may have, conferred by virtue of the provisions of Section 1342 of the Califomia Civil

Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND T
CLAIMS WHICH THFE CREDITOR DOES NOT ENOW OR
SUSPECT TO BXIST N 115 FAVOR AT THE TIME DF
EXECUTING THE RELEASE, %\»"}!I CHIF KNOWN BY
HIM MUST HAVE MATERIALLY AFFECTED HIS
SETTLEMENT WITH THE DEBTOR.

5.2  SateTGard Release of Wimbcerley

SafeTGard waive any and all claims against Wim hertey, her attorneys and other

reprasemtatives, for any and all actions taken or statements mude {or thase thal couid have been

caken or made] by Wimberley and her attorneys and other represcntatives, whether in the course

of investigating clairns or otherwise seeking enforeement af Proposizion 63 against it in this

muiter, and/or with respect to the Coverad Produots.

&
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6. SEVERABILITY AND MERGER

If, subscquent to the exceution of this Consent Judgment, any of the provisions of this
docurnent are held by a court (o be unenforceable, the validity of the enforceable provisions
remaining shall not be adversaly allected.

This Consent Judgment contains the sole and entire agreement of the Parties and any and
al prior negotiations and understandings related herato shall be deemed to have been merged
within it. No representations or terms of agreement other than those contained herem exist o

have been made by any Party with respect to the other Party or the subject matter hereof,

7. GOVERNING LAW

The terms of this Conscnt Judgment shall be poverned by the laws of the State of
California and apply within the State of Calilornia. Compliance with the terms of this Consent
Judgment resolves any issue, now or in the future, with the requirements of Proposition 65 with
respect to alleged exposures 1o Jead arising from the Covered Products, In the event that
Proposition 65 is repealed or is vtherwise rendered inapplicable by reason of law gencrally, or as
to the Covered Products, then SafeTGard shall provide written notice to Wimberley of any
asserted change in the law, and shall have no further obligations purswant to this Consent
Judgmen! with respect to, and to the extent that, the Covered Products are 50 aftected.

8. NOTICES

Unless specified hervin, all correspendence and notices required to be provided pursuant
to this Consent Judgment shall be in writing and personally delivered or seat by (i) Arst-class,
(registered or certified mail) return receipt requested; or (1) overnight vourier on any party by the
other party at the following addresses:

For SateTGard:

SafeTGardCorporation
Sheila Gousch, President
12980 W, Cedar Drive
Lakewood, 0 80223

G
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With a copy o

Alyssa Milman White, Esq.
AMGELO & WHITE

610 Newport Center Dhive
Suile 830

Newport Beach, CA 92660

and
For Winberley:
Stephen Ure
Law Offices of Stephen Ure, PC,

11622 El Camino Keal, Suite 100
San Diego, California 92130

Any party, from time to time, may specify in writing to the other parly a change of address 1o
which all notices and other communications shall be sent.

9. COUNTERPARTS; FACSIMILE SIGNATURES

This Consent Judgment may be executed in counterparts and by facsimile, each of which

shall be deemed an original, and all of which, when taken together, shall constitute one and the

zame document.

i, COMPLIANCE WITH HEALTH & SAFETY CODFE § 25249.7()

Wimberley agrees to comply with the requirements set forth in Californis Health & Safety

Code §25249 70 angd to promptly bring a motion far approval ol this Consent Judgment.

SafeTGard agree to cooperate with Wimberley and to support Wimberley's motion for approval

of this Consent Judgment.
In the event the Court does not grant Wimberley's motion for approval of or enter this

Consent Judgment within eighteen months after it has been fully executed by the parties, the

partics shall meet and confer as to {and jointly agree on} whether to modily the linguage vr

appeal the ruling, 1f the parties do not jointly agree on a course of action (o take, then the case

shudl proceed in its normal course on the tnal court’s calendar and Wimberley’s counsel shall

velund SaleTCGard the payment provided pursuant Art:ele 4 in full within thivey (30} days of

10
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SafeTGard providing written notiee thereof,

11, MODIFICATION

This Consent Judgment may be moditiad only by turther stipulation of the Parties and the

approval of the Court or upon the granting of a motion brought to the Court by either Party.

12 RETENTION OF JURISDICTION

This Court shall retain junisdiction of this matter to implement, modify and enforee this

Consent Judgment.

13, AUTHORIZATION

The undersigned are avthorized 1o execnte this Consent Judgment on behalf of their

respective Parties and have read. understood and agree o all of the terms and conditions of this

document. This dovament must be signed and fully exccuted not Jater than August 6, 2013 or it

shall be null and woud.

14, REQUEST FOR DISMISSAL

Wimberly shall dismiss the Subject Lawsuil with prejudice as against Big 5, and

shall deliver a duly completed request for dismissal to counsel tor Big 3 upen enry of the
Consent Judgment. When counsel for Big 5 files the request for dismissal with the court, she
deliver 2 vonformed copy (o counse! Tor Wimberly

APPROVED AS TO FORM:

ANGELO AND WHITE, APC

Drated: August &,

rarney or Urft‘n{u.l‘ti.
SAFE f w"x?\’ FOORPORATION
Hé{»‘z = l‘]( “ i (\1{ i,j(_}(m.f{)&fl
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Dated: August &, 2013 LAW OFFICES OF STEPHEN URE, PC

-

By w.:?-:f:?“"

‘ Stephen Ure, Esq.
Attarneys for Pldmtéﬁ
EVELYN WIMBERLEY

¥ e

[T IS HERERY S0 STIPULATED:
AGREED TO: AGREED TO;

Date: sf.- C; )

Date:

By:

&

FVELYN WIMBERLEY R T ﬁ.‘%&:ﬂ:"" RPQﬁA”ﬂON
S

-

[
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[T IS HEREBY SO STIPULATED:
AGREED TO:

[ o P
L .
Date: J - -

et
T T o riirra e

o e "
By: e "

el

T BEVELYN WIMBERLEY
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AGREED TO:

Diate:

By

SafeTGard Corporation




