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Tel.:
lax:

E-Mail: bchisholm@

Attorneys

(413) 4217151
(415) 362-8064

BARBARA J. CHISHOLM (SBN 224656)
TONY LOPRESTI (SBN 289269)
ALTSHULER BERZON LLP

177 Post Street, Suite 300

San Francisco, CA 941 08

altshulerberzon,éom

tlopresti@altshulerberzon.com

Attorneys for Plaintiff As You Sow

JAMES G. SCADDEN (SBN 90127)
GORDON & REES LLE

1111 Broadway, Suite 1700
Oakland, CA 94607

for Defendant Starwest Botanicals, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

AS YOU SOW,

Plaintiff,

V.

STARWEST BOTANICALS, INC.

Defendan

FOR THE COUNTY OF ALAMEDA

Case No, RG 15766060

(Case Assigned for All Purposes to Honorable Judge
Sandra K. Bean in Dept. 521)

|[PROPOSED] CONSENT JUDGMENT

Unlimited civil case

t.
Judge: Sandra K. Bean

Location: Department 521
Hayward Hall of Justice
24405 Amador St.
Hayward, CA 94544

Action Filed: April 13, 2015
Trial Date;  August 5, 2016

This Consent Jud

gment is entered into by and between Plaintiff As You Sow (“AYS” or

“Plaintiff”) and Defendant Starwest Botanicals, Inc. (“Starwest” or “Dafendant™), to resolve

claims raised against the Defendant in the Complaint in the above-captioned action, which was
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filed on April 13,2015, This Consent Judgrent shall be effective upon entry. AYS and
Defendant (collectively wthe Parties”) agree to the terms and conditions set forth below.

1, INTRODUCTION

1.1 AYS is a non-profit corporation dedicated to, among other causes, the protection of

the environment, the promotion of human health, the improvement of worker and consumer rights,

environmental education, and corporate accountability. AYS is based in Oakland, California and
is incorporated under the taws of the State of California.

1.2 Defendant produces, manufactures, distributes, and/or sells Starwest Botanicals
Organic Kelp Powder (the “Covered Product”). The Covered Product is described on Starwest’s
website as dried kelp, spéoiﬁcal]y Ascophyltum nodosum, which is sourced from the “coastlines
of the Atlantic.” The Covered Product is sold by Defendant in four-ounce and one-pound l
packages, and in {arger wholesale packages.

13 AYS alleges in the Complaint that the Covered Product contains lead, which is &
chemical fisted by the State of‘ Califoria as known to cause birth defects or other reproductive
harm, pursuant to the Qafe Drinking Water and Toxic Enforcement Act of 1986 (“Proposition
5™, California Health and Safety Code §25249.5 et seq.

14  On September 17,2014, AYS sent a 60-day Notice of Violation to Defendant and
to public enforcers as required by Health and Safety Code section 25249.7, alleging that the
Defendant violated T’roposition 65 by failing to provide clear and reasonable warnings before
exposing persons to jead contained in the Covered Product.

1.5 At the time AYS sent its 60-day Notice of Violation, Defendant did not recommend
any serving size for the Covered Product on the packaging of the product or on Defendant’s
internet site. Sometime after September 17, 2014, Defendant changed the Covered Product’s
packaging to include a recommended 1/8" teaspoon/0.5 gram serving size.

1.6 The Parties have agreed to enter into {his Consent Judgment to gettle Plaintiff’s
claims with regard to the Covered Product and to avoid prolonged and costly litigation.

17 By executing and complying with this Consent Judgment, neither Party admits any

facts or conclusions of faw alleged in the Complaint or the Answer, of the existence of any other
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statutory, common law, or equitable clatm, requirement or defense relating to or arising from the

production, sale, or distribution of the Covered Product in California.

1%  Nothing in this Consent Judgment shall prejudice, waive, or impair any tight,

remedy, or defense that AYS and Defendant may have in any other, or in future, legal

proceedings

unrelated to this action, This paragraph shall not diminish or otherwise affect the obligation,

responsibilities, and duties of the Parties under this Consent Judgment.

19  The term “Effective Date” means the date of entry of this Consent Judgment.

1,10 The only product covered by this Consent Judgment is the Covered Product and the

only chemical covered by this Consent Judgment is the chemical lead as related to the Covered

Product only.
2. JURISDICTION

LAZEAS L2 He )

For purposes of this Consent Judgment only, the Parties stipulate that this Court has

jurisdiction over the allegations contained i the Complaint and personal jurisdiction over

Defendant; venue is proper in Alameda County; the Court has jurisdiction to enter this Consent

Judgment as a resolution of all claims alleged in the Complaint; and the Court shall retain

jurisdiction to enforce the Consent Judgment.

3. INJUNCTIVE RELIEF

3.1 Beginning no later than 30 days from the Effective Date of this Consent Judgment

(“Compliance Date™), all Covered Product produced, distributed, and/or sold by the Defendant in

ihe State of California that comes from lots that are Lested pursuant to Paragraphs 4.1 —4.6 of this

Consent Judgment, for which festing shows that there is less than 0.5 micrograms of lead per 0.3

grams of the Covered Product, and less than 0.5 micrograms of lead per 1/8 teaspoon of the

Covered Product, shall provide the following instruction statement on the packaging of the

Covered Product:

INSTRUCTIONS: Daily serving size 1/8 teaspoon (500 milligrams). Do not exceed
daily serving size. Do not use for more than 14 days without consulting a health

practitioner.

372  Defendant shall prominently affix or print the instruction statement in Paragraph

31 on the Covered Product’s packaging and labeling. The instruction statement shall

-
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with such conspicuousness, a8 compared with other words, statements, designs, or devices on the

packaging or labeling of the Covered Product, so as t0 render the instruction staterment likely to be
read and understoad by an ordinary individual under customary conditions of purchase and use.
Defendant agrees to provide the instruction statement as set forth in Exhibit A. If Defendant
wishes to make a non .material change to the format, placement, O appearance of the instruction
statement, Defendant shall submit a written request to Pl‘aimi £ with an exhibit showing the
proposed change. Plaintiff shall meet and confer with Defendant within seven days of receiving
Defendant’s written request. Defendant shall not make any change to the format, placement, or
appearance of the instruction statement without receiving Plaintiff’s written approval, Plaintiff
chall not unreasonably withhotd approval of & non-material change 10 the format, placement, or
appearance of the instruction statement that meets the requirements of this paragraph.

33 Forall Covered Product that mest the elements of Paragraph 3.1, if Defendant sells
the Covered Product via an internet site to customers located in California, Defendant shall also
prominently display the instruction statement required in Paragraph 3.1 on the internet site in
conjunction with the Covered Product. The instruction statement shall be dispiayed in the same
type size as the surrounding, non-heading text. Defendant agrees o provide the instruction
statement on the main product page as set forth in Exhibit B (for desktop interface) and Exhibit C
(for mobile phone interface). If Defendant wishes to make a non-material change to the format,
placement, or appearance of the instruction statement on Defendant’s internet site, Defendant shall
submit a written request to Plaintiff with an exhibit showing the proposed change. Plaintiff shall
meet énd confer with Defendant within seven days of receiving Defendant’s written request.
Defendant shall not make any change to the format, placement, Or appearance of the instruction
statement without receiving Plaintitf’s written approval. Plaintiff shall not unreasonably withhold
approval of a non-material change to the format, placement, OF appearance of the instruction
statement that meets (he tequirements of this paragraph.

3.4  Forall Covered Product that meet the elements of Paragraph 3.1, if Defendant sells
the Covered Product via mail order to customers lncated in California, Defendant shall direct

customers to the instruction statement as it does for other products in its catalog. In particulat,

e
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Defendant will place a reference to code “d” on the page where the Covered Product is displayed.
Code “d” will refer the customer to the existing “ Safety Guideline” pages. The instruction
staterment in Paragraph 3.1 will be placed in the Safety Guideline pages under code “d”, The
instruction statement shall be added in the first print run of the mail order catalogue on or after the
Effective Date.

35  Bxcept as provided for in Paragraph 4.6, any material change to the language or
format of the instruction statement required under Paragraph 3.1 through 3.4 shall be made only
after Court approval and following wiitten notice 0 Plaintiff and to the Attorney General.

4, TESTING, REPORTING, AND MODIFICATION OF INSTRUCTION

STATEMENT TO WARNING STATEMENT

4.1 Beginning on the Effective Date of this Agreement, and continuing for a period of
three years thereafter, for each bulk lot received, Defendant shall have samples of the Jot tested.
All testing of the lot shall be conducted on the Covered Product in the form intended for sale to the
end-user, Each sample to be tested shall be randomly selected using a sound statistical sampling
plan.

472  Testing for lead content under Paragraph 4.1 shall be 'performéd using the protoeols
set forth in BPA Methods 6020, 6020a. The laboratory must digest al least 0.5 grams of each
sample with a level of detection of at least 4 parts per billion. The sample preparation method
must se a microwaye- or heat-assisted acid digestion method.

4.3  Testing for lead content under Paragraph 4.1 shall be performed by an independent
third-party laboratory certified by the California Environmental Laboratory Accreditation Program
for the analysis of heavy metals or an independent third-party laboratory registered with the

Environmental Protection Agency.

44  Defendant shall retain all test results and documentation of testing for lead content
in the Covered Product for a period of five years from the date of the test.

45  Defendant agrees to deliver full laboratory reports, including all accompanying
quality assurance/quality control (“QA/QC™) documentation, with results of testing for lead
content in the Covered Product to AYS within 14 days of receipt from the laboratory.

-5-
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4,6  ifany test conducted pursuant to this section results ina concentration of Jead that
is higher than 0.5 micrograms of lead per 0.5 grams Of 1/8 teaspoon of the Covered Product, -
Defendant does not intend o sell any portion of that lotin any form. 1f, however, Defendant
elects to sell any portion of the lot in any form (in consumner-sized packages, wholesale, or any
other form), Defendant shall substitute on the Covered Product, on its desktop website interface,
on its mobile phone interface as set forth in paragraph 4.7 below, and in its mail catalogue as s¢et
forth in paragraph 4.8 below, the text of the instruction statement in Section 3.1 of this Consent
Judgment to a warning statement as follows:

WARNING: Ingesting this product will expose you to lead, & chemical
knowa to the State of California Lo cause birth defects or other
reproductive harm.

47  If the instruction statement in Paragraph 3.1 is modified to a waming
statement as provided in Paragraph 4.6, Defendant shall also place an electronic button
on the mobile phone website interface titled “Proposition 65 Warning.” The button shall
be placed under the “Details” button and above the “Additional Information” button.
Upon clicking the Pmbosilion 65 Warning button, the warning statement in Paragraph 4.6
shall appear.

48  If the instruction statement in Paragraph 3.1 s modified to a warning
statement as provided in Paragraph 4.6, Defendant shall in the first print run of the mail
order after the modification is made, prominently display the warning statement in the
mail ortcier catalogue in conjunction with the Covered Product. A product-specific
warning shall appear cither on the same page as the product is displayed, or on the same
page upon which the Covered Product’s price is listed, in the same type size as the

surrounding, non-heading text.

49  If the instruction statement in Paragraph 3.1 18 modified to a warning
statement as provided in Paragraph 4.6, Defendant shall, within 30 days of the
modification, send by first class mail or overnight delivery, a Jetier 1o all internet retailers

that Defendant is aware sell the Covered Product via the internet. The letter shall instruct

G-
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the internet retailers to display the warning statement in Paragraph 4.6 in the same type
size as the surrounding, not-heading text, either: (a) on the same Page, without scrolling
as the product description; (b)on the same page, without scrolling, as the order form for
the Covered Product; (¢) on the same page, without scrolling, as the price for the Covered
Product; or (d) ina dialogue box which appears and is visible when a California address
for delivery is provided by the consumer, so jong as the dialogue box appears prior to
completion of the internet sale and requires the consumer to affi rmatively accept receipt
of the instruction set forth in the dialogue box, as a condition precedent 10 completing the
sale. For purposes of option (d), the instruction language statement in the dialogue box
shall be displayed in the same type size as the surrounding, non-heading texi on the
screen at the time of the appearance of the dialogue box. Defendant shall provide to
internet retailers an elecironic image of the Covered Product clearly showing the warning
statement,. and shall request that the internet retailers replace any image of the Covered
Product on their website with the image showing the wamning. The letter shall state that
faiture to provide the warning statement in Paragraph 4.6 and/or failure to provide the
wamning statement in the manner specified in this paragraph may result in liability for the
internet retailer. In the {etter, Defendant shall request that the internet retailer respond
with @ written acknowledgement that it has received Defendant’s notice. This paragraph
shatl only require that Defendant send notice to internet retailers to which Defendant
directly sells the Covered Product, unless Plaintiff informs Defendant, in writing, of
internet retailers that are selling the Covered Product without warming. If Plaintitf
informs Defendant of internet retailers that are selling the Covered Product later than 30
days after the instruction statement in Paragraph 3.11s modified to a warning statement
as provided in Paragraph 4.6, Defendant shall within severt days of receiving such notice

from Plaintiff, send notice as specified in this paragraph to the internet retailers identified

by Plaintitf.

a7
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5. SETTLEMENT PAYMENTS
51  Civil Penalty: Within 30 days'of the Bffective Date, Defendant shall pay $2,500, in

the form of a check made payable to As You Sow, as a civil penalty pursuant to Health and Safety
Code section 25249.7(b). AYS shall remit seventy-five percent (75%) of this amount to the State
of California pursuant to Health and Safety Code section 25249.12(b).

57  Additional Settlement Payment: Within 30 days of the Effective Date, Defendant
shall pay $2,500, in the form. of a check made payable to AYS with this amount to be used by
AYS for grants to California 501(0)(3) non-profit organizations and by the AYS Environmental
Enforcement Fund. These funds shall be used to reduce of remediate exposures to 1oxic chemicals
and to increase Consumer, worker, and community awareness of the health hazards posed by toxic
chemicals in Califomia. In deciding among grant proposals, the As You Sow Board of Directors

(“Board™) takes into consideration a number of important factors, including: (1) the nexus between

the harm done in the undexlying case(s) and the grant program work; (2) the potential for toxics

reduction, prevention, remediation, or educational benefits to California citizens from the
proposal; (3) the budget requirements of the proposed grantee and the alternate funding sources
available to it for its project; and, (4) the Board's assessment of the proposed grantee’s chances for
success in its prograrm work. AYS shall ensure that all funds will be disbursed and used 10
accordance with this paragraph, as well as AYS’ mission statement, articles of incorporation,

bylaws, and applicable state and federal laws and regulations. AYS shall obtain and maintain

adequate records to document that the funds are spent on the activities described in this paragraph,
and shall provide to the Attorney General, within thirty days of any request, copies of all
documentation demonstrating how such funds have been spent.
53  Within 30 days of the Effective Date, Defendant shall pay $25,000, in the form of a
check made payable to Altshuler Berzon LLP, as reimbursement for Plaintiff’s attorneys’ fees,

investigation cOSts, and other reasonable litigation costs and oxpenses.

6. ENFORCEMENT OF CONSENT JUDGMENT l

6.1 The Partics may, by motion filed in this Court, enforce the terms and conditions of
this Consent Judgment. In the event a dispute arises with respect to any of the provisions of this

8-
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Consent Judgment, and prior to the filing of any such motion, the Parties shalt meet and confer
within ten days after cither Party receives written notice of an alleged violation of this Agreement
or other dispute.

6.2  The parties are entitled to seek recovery of reasonable attorneys’ fees and costs
incurred in any such motion or proceeding in any dispute regarding compliance with the terms of
this Consent Judgment pursuant to the provisions of Code of Civil Procedure section 1021.5.

7, CLAIMS COVERED AND RELEASE

71  Astothe Covered Product, this Consent Judgment is a full, final, and binding
resolution between AYS and the Defendant, it parents, subsidiaries and shareholders, officers,
directars, employees, agents, insurers and representatives, and its successors and assigns |
(“Releasees”), of all claims brought by AYS pursuant t0 Proposition 63 for the alleged failure t0
provide clear and reasonable warnings of exposure to lead in the Covered Product produced,

distiibuted or sold by the Defendant prior to the Bffective Date.

72 Defendant hereby releases AYS from, and waives any claims against, AYS é d its
parents, subsidiaries, officers, directors, employees, agents, insurers and representatives, and its
successors and assigns (“AYS Releasees”) for injunctive relief or damages, penalies, fines,
sanctions, mitigation, fees (including fees of attorneys, experts, and others), costs, expenses, oF
any other sum incurred or claimed or which could have been clai med for matters related to the
Notice of Violation or Complaint.

73 Upon eniry of the Consent Judgment, the Parties waive their respective rightsto a
hearing or trial on the allegations of the Complaint.

8. GOVERNING LAW AND CONSTRUCTION

This Consent Judgment shall be governed by, and construed in accordance with, the laws
of the State of California.
9, MODIFICATION OF CONSENT JUDGMENT

This Consgent Judgment may be modified only upon written agreement of the Parties with

approval of the Court, or pursuant to a court order issued upon noticed motion of a Party for good
cause shown and upon entry of a modified Consent Judgment by the Court. Any Party seeking to

9.
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modify this Consent Judgment shall meet and confer in good faith with the other Party prior to
filing a motion to maodify the Consent Judgment and attempt {0 resolve any differences.
10, COURT APPROVAL

101 Unless otherwise stipulated by the Parties, the Court shall either approve or
disapprove of this Consent Judgment in its entirety, without alteration, deletion or amendment.

10.2  Unless otherwise stipulated by the Parties, if the Court fails to approve and order
entry of the Consent Judgment without any alteration, deletion or amendment, this Consenl
Judgment shall become null and void upon the election of either Party, and shall not be introduced
imo evidence or otherwise used in any proceeding for any purpose.

103 Defendant agrees not L0 0ppose this Consent Judgment.
11 ENTIRE AGREEMENT

The Parties declare and represent that no promise, inducement o other agreement has been
made conferring any benefit upon any Party except those contained herein and that this agreement
contains the entire agreement pertaining to the subj ect matter hereof.
12, DURATIONQFC ENT ENT

This Consent Judgment shall terminate three years from the Bffective Date unless the term
of this Consent Judgment is extended by a stipulation of the Parties that is entered by the Court.

13, &PPLICATION OF CONSENT I UDGMENTY

This Consent Judgment shall apply to and be binding upon the Parties hereto, their
divisions, subdivisions and subsidiaries, and the successors ot assigns of any of them.
14,  ATTORNEYS' FEES

Fxcept as specifically provided in this Consent Judgment, each Parly shall bear its own
attorneys’ fees and costs incurred in connection with the 60-day Notice of Viol ation and Plaintiff's

Complaint.

15, '[.‘EEM,ELI&NCE WITH HEALTH AND SAFETY CODE §25249.7

151  Plaintiff shall comply with the reporting requirements referred to in Health and

Safety Code section 25249.7(f) (and established in Tite 11 of the California Code of Regulations

-10-
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sections 3000-3008), end shall move for approval of this Consent Judgment pursuant {0 the terms
thereof.

15,2 Upon request by AYS, Defendant shall provide a declaration in support of the
reasonableness of the relief provided for herein and in support of 8 motion to approve this Consent
Judgment, This may be a confidential declaration.

6. PROVISION OF NOTICE

All correspondence and notices required by this Consent Judgment to the Parties shall be

sent 1o
Plaintiff As You Sow

Ag You Sow Foundation

Attn; Danielle Fugers, President and Chief Counsel
1611 Telegraph Street, Suite 1450

Oakland, CA 94612

Tel.: (510)735-8158

With & copy 10

Barbara Chisholm

Tony LoPresti

Alishuler Berzon LLP

177 Post Street, Suite 300
San Francisco, CA 094108
Tel.: (415)421-7151

Defendant Starwest Botanicals Inc.

Van Joerger

Starwest Botanicals, Inc.
161 Main Avenue
Sacramento CA 95838

With 2 copy 1o

James Scadden

Gordon & Rees LLP
1111 Broadway, Suite 1700
Oakland, CA 94607

17. EXECUYTION AND COUNTERPARTS

This Consent Judgment may be executed in one of MOIe counterparts and by means of

facsimile or portable document format (.pdf), which taken fogether shatl be deemed to constitute

one document,
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18, AUTHORIZATION

Fach signatory to this Consent Judgment cer
Party he
Consent Judgment

APPROVED ASTO FORM:

Dated: /V}dz é_ 2016

-
By _&Lald e
BA R CHI‘SHOLM

AVISHULER BERZON LLP
Attorneys for Plaintiff AS YOU SOW

Dated: 2016

Attorneys for Defendant STARWEST BOTAN ICALS

SO AGREED:

T~
Dated: 2016

Name:
Title:

212

ot she represents to stipulate to this Ccnsent Judgment and to enter into and execute the
on behalf of the Party repres anted and Jegally bind that Pasty. The undersigned

have read, understand, and agree to all of the terms and conditions of this Consent Judgment,

GORDC *}7& RYES L}.P g

. )
g e

tifies that he or she is fully authorized by the

/..

/./' Gt

2
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Dated; é / 22 ,2016 STARWEST BOTAN l,(;:ALS, INC.

'
rf:,"/ﬂﬂ I f#} ...._W,—«
By P Y st v s W
P i
Name: (/7% M_ﬁgé’?ﬂi"iﬁ
Tite: SR AL
IT IS SO ORDERED AND ADJUDGED: -
The Court hereby incorporates the erms of this Consent Judgment into this Order. 1f'a
Party violates the provisions of this Consent Judgment, this Court retains jurisdiction over this
matter.
Dated: 2018

HON. SANDRA K. BEAN
JUDGE OF THE SUPERIOR COURT

-13-
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STARWEST.

BOTANICALS, INC.
KELP POWDER ORGANIC

worts2o0sss50 LA,
Lot: 11111 AR

1111
COUNTRY OF ORIGIN: CANADA
Net Wt. 11111 Tare Wt. 11111
Gross Wt. 11111
Dally serving size: 118 tsp (500 mg). Do not exceed dally

Szmhm_%... Do not use for more than 14 deys without
consulting & health practitioner.
g@w

Kosher Certified by Kosher Certification Services.
Starwest Botaniosls, inc. 181 Nain Avenus, Sacrament CA §5838 USA

Toll Fros S18.273.4372 Tel$16.6300100 Fax $10.630.8203
0 smal; infofstarwastherb.com wons starwestherb.com
Cortitied Organicby QAL @
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