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SETTLEMENT AGREEMENT 

 

SETTLEMENT AGREEMENT 

1. PARTIES 

1.1 The parties to this Settlement Agreement (“Agreement”) are Consumer Advocacy 

Group, Inc. (“CAG”) and Bond Manufacturing Company (“Bond”).  CAG and Bond are referred 

to collectively as the “Parties” and each of them as a “Party.” 

1.2 CAG is an organization with its principal place of business in California, acting 

as a citizen enforcer of California Health and Safety Code § 25249.5 et seq. (“Proposition 65”). 

1.3 Bond is a California corporation employing ten (10) or more persons and, for the 

purpose of Proposition 65, is a person doing business in California. 

2. ALLEGATIONS 

2.1 On or about March 2, 2015, CAG served a 60-Day Notice of Violation under 

Proposition 65 to Bond, Ross Dress for Less, Inc., Ross Stores, Ross Stores, Inc., and Ross 

Dress for Less, Inc. (the Ross entities collectively referred to herein as “Ross”), and to the 

California Attorney General, County District Attorneys, and City Attorneys for each California 

city containing a population of at least 750,000 people in whose jurisdictions the alleged 

violations allegedly occurred (“March 2 Notice”).  The March 2 Notice alleged that the noticed 

parties caused consumer product and occupational exposures in violation of Proposition 65 by 

producing or making available hand tool products containing Di (2-ethylhexyl) phthalate 

(“DEHP”), including Bond Drop Forged Pruner Set, ¾ in., #3108, UPC # 0 35355 03108 9.  

2.2 On or about August 21, 2015, CAG served a 60-Day Notice of Violation under 

Proposition 65 to the Black & Decker Corporation, Stanley Black & Decker, Inc. (the Black & 

Decker entities collectively referred to herein as “Black & Decker”), Ross, and to the California 

Attorney General, County District Attorneys, and City Attorneys for each California city 

containing a population of at least 750,000 people in whose jurisdictions the alleged violations 

allegedly occurred (“August 21 Notice”).  The August 21 Notice alleged that the noticed parties 

caused consumer product and occupational exposures in violation of Proposition 65 by 

producing or making available hand tool products containing Di Isononyl Phthalate (“DINP”), 
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including Black & Decker 8” Pruner with black polymer coated grip, tag with “Ross Reduced 

Original,” 400117216781, DV0 D2086 C 6656.  The Black & Decker 8” Pruner was supplied by 

Bond. 

2.3 On or about October 13, 2015, CAG served a 60-Day Notice of Violation under 

Proposition 65 to Bond and Grocery Outlet, Inc., and to the California Attorney General, County 

District Attorneys, and City Attorneys for each California city containing a population of at least 

750,000 people in whose jurisdictions the alleged violations allegedly occurred (“October 13 

Notice”).  The October 13 Notice alleged that Bond and Grocery Outlet caused consumer 

product exposures in violation of Proposition 65 by producing or making available hand tools 

containing DEHP, including Bond Bypass Pruner, #68WP, Drop Forged Steel, Nylon Pouch 

Included, UPC # 0 34613 07932 0.                          

2.4 On or about February 2, 2016, CAG served a 60-Day Notice of Violation under 

Proposition 65 to Bond, Ross, and Dd’s Discounts, and to the California Attorney General, 

County District Attorneys, and City Attorneys for each California city containing a population of 

at least 750,000 people in whose jurisdictions the alleged violations allegedly occurred 

(“February 2 Notice”).  The February 2 Notice alleged that Bond, Ross, and Dd’s Discounts 

caused consumer product and occupational exposures in violation of Proposition 65 by 

producing or making available hand tools containing DEHP, including Bond Ultimate Pruning 

Set, 24 in. Bypass Looper and 8 in. Bypass Pruner, UPC # 0 35355 05945 8. 

2.5 The Notices referred to in Sections 2.1 through 2.4 are attached hereto as Exhibit 

A, and are collectively referred to as the “Notices.”  The pruner products identified in Sections 

2.1 through 2.4 are collectively referred to as “Pruners.” 

2.6  DEHP and DINP (the “Listed Chemicals”) are listed under Proposition 65 as 

chemicals known to the State of California to cause cancer, birth defects, and/or other 

reproductive harm. 

2.7 The products that are covered by this Agreement are all garden tool products 

manufactured, distributed, supplied, sold, or offered for sale in California by Bond, including 
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those sold under private labels, and which contain either of the Listed Chemicals (the “Covered 

Products”). 

2.8 Bond denies the material, factual, and legal allegations contained in the Notices 

as applicable to Bond, and maintains that all Covered Products that Bond has manufactured, 

distributed, supplied, sold, and/or offered for sale in California have been and are in compliance 

with all laws, including Proposition 65.  

2.9 The Parties have expended effort and resources in investigating and evaluating 

the allegations set forth in the Notices, including exchanging information regarding the Covered 

Products and engaging in a negotiation and technical dialogue regarding settlement.  

2.10 To avoid prolonged and costly litigation, the Parties therefore enter into this 

Agreement to resolve and settle all Proposition 65 claims concerning the Covered Products, 

including without limitation any disputes, obligations, claims and/or causes of action that were 

or could have been asserted by CAG with respect to such matters.  

2.11 This Agreement is the direct result of a compromise of disputed allegations and 

claims.  As such, it is the Parties’ intent that nothing in this Agreement shall be construed as an 

admission by any Party of any fact, conclusion of law, issue of law, or violation of law, nor shall 

compliance with this Agreement constitute or be construed as an admission by any Party of any 

fact, conclusion of law, issue of law, or violation of law.    

2.12 Except as otherwise expressly provided herein, nothing in this Agreement shall 

prejudice, waive or impair any right, remedy, argument or defense any Party may have in any 

other legal proceeding.   

3. EFFECTIVE DATE 

3.1 The Effective Date of this Agreement shall be the date on which this Agreement 

is fully executed by the Parties. 

4. INJUNCTIVE RELIEF 

 

4.1 Reformulation Commitment.  Bond promises, and represents that any Covered 
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Product manufactured more than ninety (90) days after the Effective Date and offered for sale in 

California shall be reformulated to a point where the level of any Listed Chemical in the 

Covered Products does not exceed 0.1% by weight, or shall otherwise after such 90-day period 

cease importing or manufacturing any unreformulated Covered Products for sale in California.   

4.2 Warnings on Existing Inventory.   

Bond agrees, promises, and represents that, with respect to any unreformulated Covered 

Product manufactured on or after the Effective Date through ninety (90) days after the Effective 

Date and intended for sale in California, and with respect to any unreformulated Pruners that are 

present in inventory existing as of the Effective Date and intended for sale in California, it will 

provide warnings on such Covered Products and Pruners, respectively, that comply with 

Proposition 65.  The warnings shall be provided in such a conspicuous and prominent manner that 

will assure the message is made available and likely to be read, seen, or heard by the consumer 

prior to or at the time of the sale or purchase.  The Parties agree that product labeling stating that 

“WARNING: This product contains chemicals known to the State of California to cause cancer 

and birth defects, or other reproductive harm” shall constitute compliance with Proposition 65 

with respect to the Listed Chemical in the Covered Products for any Covered Products in existing 

inventory that had not been reformulated and were distributed and/or sold by Releasees or 

Downstream Releasees after the Effective Date.  

5. PAYMENTS 

5.1 In full and complete satisfaction of all civil penalties and reasonable attorney’s 

fees and costs incurred by CAG that have or could have been claimed in connection with this 

action up to and including the Effective Date, Bond shall pay the total sum of eighty-five 

thousand dollars ($85,000), by separate checks as allocated as set forth below. Payment shall be 

made within fifteen (15) calendar days after the Effective Date. 

5.2 Penalty:  Bond shall issue two checks in the amount of five-thousand dollars 

($5,000) as penalty under Health & Safety Code § 25249.12 as follows:  $3,750 (75% of the 

penalty total) shall be made payable to the California Office of Environmental Health Hazard 
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Assessment (“OEHHA”), and $1,250 (25% of the penalty total) shall be make payable CAG.    

Such payment to OEHHA shall be forwarded to OEHHA by CAG within thirty (30) calendar 

days after receipt by CAG of payment by Bond.  CAG shall provide to the Bond proof of 

payment to OEHHA within five (5) calendar days of CAG’s payment to OEHHA. Two separate 

1099s shall be issued for the above payments to:  (1) OEHHA, Attn: Accounting, at P.O. Box 

4010, Sacramento, CA 95812 (EIN: 68-0284486), and (2) CAG, delivered to Yeroushalmi & 

Associates at the address set forth below in Section 5.5.   

5.3 Payment to CAG:  Fifteen thousand dollars ($15,000) shall be paid to CAG.  

5.4 Attorneys’ Fees and Costs:  Sixty-five thousand dollars ($65,000) shall be paid to 

Yeroushalmi & Associates, as CAG’s attorneys, for reasonable investigation fees and costs, 

attorneys’ fees, and any other costs incurred as a result of investigating and bringing this matter 

to Bond’s attention. 

5.5 All payments required under this Section 5 shall be delivered to: Reuben 

Yeroushalmi, Yeroushalmi & Yeroushalmi, 9100 Wilshire Boulevard, Suite 240W, Beverly 

Hills, California  90212.  CAG shall provide W-9s to Bond for each payee within five (5) days 

after the Effective Date. 

5.6 Except as otherwise provided in Section 5.4 above and Section 10.3 below, the 

Parties agree to bear their own costs and attorney’s fees in connection with the preparation and 

execution of this Agreement.   

6. CAG’S RELEASE OF ALL CLAIMS 

6.1 This Agreement is a full, final, and binding resolution between (a) CAG on 

behalf of CAG, and (b) Bond, and (i) each of Bond’s respective shareholders, members, parents, 

divisions, subdivisions, subsidiaries, partners, and affiliated entities, and each of their respective 

directors, officers, employees, attorneys, and any and all successors and assigns (collectively, 

“Releasees”), and (ii) all entities to which Releasees directly or indirectly distribute or sell the 

Covered Products, or have directly or indirectly distributed or sold the Covered Products, 

including but not limited to distributors, wholesalers, customers, retailers, franchisees, 
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cooperative members, licensors, licensees, owners, purchasers, users, including without 

limitation Ross, Grocery Outlet, Black & Decker, and Dd’s Discounts, and each of their 

respective parent companies, subsidiaries, and corporate affiliates (collectively, “Downstream 

Releasees”), regarding any violations or alleged violations of Proposition 65 that have or could 

have been asserted against Releasees and/or Downstream Releasees, with respect to the failure 

to warn about exposures to the Listed Chemicals from any Covered Product manufactured, 

distributed, supplied, sold or offered for sale by Releasees or Downstream Releasees. 

6.2 CAG, acting on its own behalf, releases Releasees and Downstream Releasees 

from all claims for violations or alleged violations of Proposition 65 prior to the Effective Date 

based on exposures to the Listed Chemicals from any Covered Product manufactured, 

distributed, supplied, sold or offered for sale by Releasees or Downstream Releasees. 

6.3 In further consideration of the promises and agreements herein contained, CAG, 

on its own behalf, and on behalf of its past and current agents, representatives, attorneys, 

successors, predecessors, and/or assigns, hereby waives and releases any right to institute or 

participate in, directly or indirectly, any form of legal action and releases all claims that it may 

have, including without limitation, all actions and causes of action in law and/or in equity, all 

suits, costs, fines, penalties, losses, or expenses, including but not exclusively, investigation fees, 

expert fees, and attorneys’ fees, liabilities, obligations, and demands of any nature, whether 

known or unknown, suspected or unsuspected, arising out of alleged or actual exposures to the 

Listed Chemicals contained in the Covered Products manufactured, distributed, supplied, sold, 

and/or offered for sale by Bond before the Effective Date.  CAG has full knowledge of section 

1542 of the California Civil Code, and acknowledges that the claims released in this section 6.3 

may include unknown claims and waives Civil Code section 1542 as to any such unknown 

claims.  Section 1542 reads as follows: 

 
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR 
DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME 
OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST 
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR. 
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CAG acknowledges and understands the significance and consequences of this specific waiver of 

California Civil Code section 1542.  The release in this section shall have no force or effect until 

the full amount of payments set forth in Section 5 required of Bond are paid in full.  

6.4 The Parties agree that material compliance with the terms of this Agreement 

constitutes compliance with Proposition 65 by any Releasee or Downstream Releasee with 

respect to any alleged failure to warn about the Listed Chemicals in the Covered Products 

manufactured, distributed, supplied, sold, and/or offered for sale by Bond after the Effective 

Date. 

6.5 Liability for Covered Products that were manufactured, distributed, supplied, 

sold, and/or offered for sale in California by Bond prior to the Effective Date shall be subject to 

the release of liability set forth in this Section 6, without regard to when such Covered Products 

were, or are in the future, sold to customers or users. 

7. BOND RELEASE OF CAG 

7.1 Bond respectively waives any and all claims against CAG, and its attorneys, 

consultants, and representatives, for any and all actions or statements made or undertaken by 

CAG in the course of this action or otherwise seeking enforcement of Proposition 65 against 

them in this matter, and/or with respect to the Covered Products.  

8. PUBLIC BENEFIT    

8.1 It is Bond’s understanding that the commitments agreed to herein, and actions to 

be taken by Bond under this Agreement, confer a significant benefit to the general public, as set 

forth in Code of Civil Procedure section 1021.5 and Cal. Admin. Code tit. 11, section 3201.  As 

such, it is Bond’s intent that to the extent any other private party initiates an action alleging a 

violation of Proposition 65 with respect to Bond’s failure to provide a warning concerning 

exposure to the Listed Chemicals with respect to the Covered Products it has distributed, sold, or 

offered for sale in California, or will distribute, sell, or offer for sale in California, such 

distribution or sale within the scope of this Agreement, such private party action would not 

confer a significant benefit on the general public as to those Covered Products addressed in this 
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Settlement Agreement, provided that Bond is in material compliance with this Settlement 

Agreement. 

9. NOTICES 

9.1 All notices, requests, demands and other correspondence (collectively, “Section 9 

Notice”) that a Party is required or desires to serve upon or deliver to the other Party shall be in 

writing and sent by first class mail (certified and return receipt requested), overnight courier 

services, or electronic mail as follows: 

For Consumer Advocacy Group: 
 
Reuben Yeroushalmi  
Yeroushalmi & Yeroushalmi 
9100 Wilshire Boulevard 
Suite 240W 
Beverly Hills, California 90212 
reuben@yeroushalmi.com 

 

For Bond: 

Joshua A. Bloom 
Meyers, Nave, Riback, Silver & Wilson  
555 12th Street, Suite 1500 
Oakland, CA 94607 
jbloom@meyersnave.com 
 

9.2 Any Section 9 Notice sent by first class mail shall be deemed received five (5) 

calendar days after the date of mailing.  Any Notice sent by electronic mail shall be deemed 

received upon electronic transmission thereof, provided sender does not receive an electronic 

notice of non-delivery.  Any Section 9 Notice sent by overnight courier service shall be deemed 

received on the day of actual delivery as shown by the confirmation of delivery by the 

messenger or courier service.  If the date of receipt of any Section 9 Notice to be given 

hereunder falls on a weekend or legal holiday, then such date of receipt shall be automatically 

extended to the next business day. 

9.3 The foregoing addresses may be changed by Section 9 Notice given in 

accordance with this Section 9 without requiring modification of the Agreement pursuant to 

Section 15. 
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10. DISPUTE RESOLUTION/ENFORCEMENT 

10.1 Notice of Settlement Agreement Violation.  If CAG alleges a violation of this 

Agreement by Bond, it shall serve notice of such alleged violation (“NOV”) on Bond.  At a 

minimum, the NOV shall specify the Covered Product alleged to contain Listed Chemical levels 

above the reformulation level set forth in section 4.1., and include a copy of the test results 

obtained that form the basis of CAG’s allegations, the test methodology used, and specify in 

detail any modification to accepted testing methodologies. CAG shall also provide to Bond a 

split sample of the Covered Product from the same exemplar product from which the CAG 

sample was drawn.  

10.2 Dispute Resolution Procedure.  In the event that CAG serves an NOV on Bond, 

or in the event of any other dispute between the Parties arising out of this Consent Judgment, the 

Parties shall meet and confer in an attempt to resolve the dispute informally.  Should such 

attempts at informal resolution fail, the disputing party may, by motion or application for an 

order to show cause before a court of competent jurisdiction, file a motion or application to 

enforce the terms of this Agreement, provided, however, that no action by CAG to enforce this 

Agreement may be commenced until at least ninety (90) days after CAG serves Bond with an 

NOV. 

10.3 Prevailing Party Fees and Costs.  In the event that any Party files a motion or 

application to enforce the terms of this Agreement, the prevailing party in such action shall be 

entitled to recover from the other Party its reasonable attorney’s fees and costs incurred as a 

result of such motion or application.  This Agreement may only be enforced by the Parties. 

11. SUCCESSORS AND ASSIGNS 

11.1 This Agreement shall be binding upon and inure to the benefit of the Parties 

hereto and their respective divisions, subdivisions, and subsidiaries, and the successors or 

assigns of any of them. 

12. GOVERNING LAW 

12.1 The terms of this Agreement shall be governed by the laws of the State of 
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California. 

12.2 In the event that Proposition 65 is repealed or otherwise rendered inapplicable or 

limited by reason of law generally, or as to Bond specifically as a result of a statutory 

exemption, or as to any of the Covered Products, then Bond may provide written notice to CAG 

of any asserted change in the law, or its applicability to Bond or the Covered Products, and Bond 

shall have no further obligations pursuant to this Agreement to the extent that Bond or the 

Covered Products are so affected.  Furthermore, to the extent that the maximum available dose 

level(s) and/or no significant risk level(s) for any Listed Chemical is/are decreased from levels 

applicable as of the Effective Date, such decrease shall have no effect on, or otherwise act to 

revise, the standard set forth in Section 4.1 herein for the establishment of Reformulated 

Products.  

13. DRAFTING AND INTERPRETATION 

13.1 This Agreement is a result of the joint efforts of the Parties.  The Parties, 

including their counsel, have each been given a full opportunity to participate in the preparation 

of this Agreement.  Each of the Parties agrees and represents that no promise, inducement or 

agreement not expressed in this Agreement has been made to effectuate this Agreement.  The 

Parties’ counsel have reviewed and approved this Agreement.  Accordingly, the rule of 

construction that any ambiguities are to be resolved against the drafting party shall not be 

employed in the interpretation of this Agreement.  

 

14. SEVERABILITY 

14.1 In the event that any of the provisions of this Agreement are held by a court to be 

unenforceable, the validity of the enforceable provisions remaining shall not be adversely 

affected, but only to the extent the deletion of the provision deemed unenforceable does not 

materially affect or otherwise result in the effect of the Agreement being contrary to the Parties’ 

intent of entering into this Agreement. 

15. MODIFICATION 
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15.1 This Agreement or any of its provisions may be modified only by express written 

agreement of the Parties, or by an order of a court of competent jurisdiction upon motion and in 

accordance with law. 

15.2 A Party seeking to modify this Agreement through a court order shall attempt in 

good faith to meet and confer with the other Party prior to filing a motion to modify the 

Agreement. 

16.   ENTIRE AGREEMENT 

16.1 This Agreement contains the entire integrated agreement and understanding of 

the Parties and supersedes any and all prior written or oral agreements, negotiations, 

commitments or understandings concerning the subject matter of this Agreement. 

17. COUNTERPARTS 

17.1 This Agreement may be executed in counterparts, each of which shall be deemed 

an original, and all of which, when taken together, shall constitute one and the same document.   

18. AUTHORIZATION 

18.1 The undersigned hereby represent and warrant that they are authorized to execute 

this Agreement on behalf of the entity or individual for which they are signing and may bind that 

entity or individual to the promises and obligations of this Agreement.   

19. COMPLIANCE WITH HEALTH AND SAFETY CODE § 25249.7(f) 

19.1 CAG agrees to comply with the reporting form requirements referenced in 

California Health and Safety Code Section 25249.7(f). 
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EXHIBIT A 
 

[60-DAY NOTICES ATTACHED] 
































































































