
SETTLEMENT AGREEMENT AND RELBASE

This Settlenrent Agreement zurd Release ("Agreement") between Environmental R.esearch
Center, Inc, ("ERC") and Netrition, Inc. ("Netrition") is effective on the date on which it is fully
executed ("Effective Date"). ERC and Netrition are referred to individually as a "Party" and
collectively as the "Parties." The Parties agree as follows:

I . This Matter arises out of the Notice of Violation of California Health & Safefv Code
$25249.5, el sec1. (aiso known as "Proposition 65") that ERC served on Netrition on Jarruary 29,
2016 (the'Notice") with regard to each of the following products identified below (referred to
individually as "Covered Product" or collectively as "Covered Products"):

t Myogenix Inc. After Shoclc Tactical Post-Workout Catrlyst Wild Berry Blast
. Myogenix Inc. Pro Bnryme * Fiber
. Myogenir Inc. Liver Support Extra Strength

2. The Parties enter into this Agreement in order to fu1ly resolve all claims, demands, and
allegations regarding the Matter and for the purpose of avoiding prolonged litigation. Nothing in
this Agleement shall be construed as an admission of the Parties of any fact, issue of law, or
violation of law, nor shall compliance with this Agreement constitute or be construed as an
admission by the Parties of any fact, issue of larv or violation of law. Nothing in this Agreement
or any document referred to shail be construed as giving rise to any presLlmption or inference of
admission or concession by the Parties as to any fault, wrongdoing or liability. This Section
shall not diminish or otherwise affect the oblieations. responsibilities. and duties of the Parties
under this Agreement.

3. In consideration of the following covenants and conditions contained in this Agreement,
the Parties have provided the releases as set forth in Section 6 below:

a. Beginning on the Eftbctive Date, Netrition shall not "Distribute into the State of
Califbrniao' or directly sell in the State of Caiifornia, any Covered Product which exposes a
person to a "Daily Lead Exposure Level" of more than 0.5 nricrograms of lead per day when the
rnaxitnum suggested dose is taken as directed on the Covered Product's label, unless each such
unit of the Covered Product bears the following waming statenrent:

"WARIIING: This product contains lead, a chemical knorvn to the State of
California to caus€ fcancer andl birth defects or other reproductive harm."

i. As used in this Agreement, the tenn "Distribute into the State of California" shall
mean to directly ship a Covered Product into Califomia for sale in California or to sell a
Covered Product to a distributor that Netrition knows will sell the Covered Product in
California.
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ii. For the pulposes of this Agreement, "Daily Lead Exposure Level" shall be measured
in micrograms? and shall be calculated using the following fonrrula: micrograms of lead
per gram of product, multiplied by gmrns of product per serving of the ploduct (using the
largest seiving size appearing on the product label), multiplied by servings of the product
per day (using tlre iargest number of servings in a recorrlmended dosage appearing on flre
product label). which equals micrograms of lead exposure per day.

iii. Tlre phrase "cancer and" must be included in the warning only if the mariimum
recommended daily dose causes an exposure to more than l5 microgrfims per day of lead
when tal<en as directed on the Covered Product's label.

iv. If OEFIHA amends or modifies its Article 6 regulations for "Clear and
Reasonable Warnings", 27 C.C.R sections 25601 el seq., such that new safe harbor
language is provided requiring or ailowing different text, font, and/or methods of
warning, Netrition, after providing written notice to ERC, may substitute such text, font,
and/or methods of warning lbr product warnings required under this Agreement.

b. The warning statement set fbrth in Section 3(a) shall be prominently displayed for
non-website purchases, on either the cap, the rurit packagirrB, or by a sticker securely affrxed to
the Covered Products. For website purchases, tlre warning staternent set forth in Section 3(a)
shall be displayed on the Netrition rvebsite during the checkout process of orders containing a
Covered Product and shall identiff the Covered Products. Prior to purchase, the purchaser must
specifically acknowledge the waming before continuing.

The warning must be displayed on the website, cap, unit packaging, or sticker with such
conspicuousness, as compared with other words, staternents, or designs so as to render it likely to
be read and understood by an ordinary individual purchasing or using the Covered Products. The
warning appearing on the rvebsite, cap, unit packaging. or sticker, shall be at least the same size
as the largest of any text (but not graplrics, logos, symbols, headers, or images) appearing on the
entire applicable ordering screen, and the word "WARIIING" shall be in capital letters and in
bold print. No other statements that contradict or dilute the warning may accornpany the
lvarning. As to ERC's concerns only, cornpliance rvith the terms of this Agreement constitutes
compliance with Proposition 65 for lead in the Covered Products.

c. If the Covered Products' manufhcturer(s) is successful rvith reformulation for auy
of the Covered Products, as confirmed by testing satisfying the requirements of Section 3(c)(i),
which reduces the Daily Lead Exposure Level to 0.5 micrograms of lead or below when taken
pursuant to the nraxirnum suggested dose as directed on the Covered Product's label, the Parties
agree that the Covered Products may be offiered for sale in California without the warning stated
in Section 3(a). If a manutacturer of the Covered Products is successful with refonnulation for
any of the Covered Products, Netrition shall notifo ERC and provide any test results for the
Covered Products that document this change in forrnulation, no less flran 10 working days prior
to Netrition offering for sale in the State of California, or directly selling in the State of
California, any Covered Products without the warning set forth in section 3(a).
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i. Any such testing shall be perfbrmed by an independent third-party
Iaboratory certified by the Califomia Environmental Laboratory Accreditation Program
or an independent third-party laboratory that is registered with tlie United States Food &
Drug Administration. The method of selecting sarnples for testing must comply with the
regulations of the Food & Drug Administration as set f-orth in Title 2l, Part I I1, Subpart
E of the Code ol'Federal Regulatiorrs, including Section I I 1.80(c). Testing for lead shall
be perfbrmed using Inductively Coupled Plasma-Mass Spectrornetry (ICP-MS) achieving
a limit of quantiflcation of less than or equal to 0.010 mg/kg or any other testing method
agreed Lrpon in writing by the Parties. Nothing in this Agreement shall limit Netrition's
ability to conduct or require tlrat others conduct additional testing of the Covered
Products, including raw materials used in their manufacture.

ii. If Netrition seeks to invoke Section 3c.. Netrition shall retain copies of the
test data on which it relies and shall provide such test data to ERC no less than ten (10)
working days prior to offering for sale in the State of California, or directly selling in the
State of California, any Covered Products without the warning set forth in section 3(a).

4. Netrition shall make a total settlenient payrnent of $12,500.00 ("Total Settlement
Payment") by wire transfer to ERC's escrow account within 5 business days of the Effective
Date ("Due Date"). for which ERC ''vill give Netrition the necessary account information. The
Total Settlement Pavment shall be allocated as follows:

a. Sf ,SZf .22 shall be considered a civil penalty pursuant to California Health and
Safety Code 825249.7(bxl). ERC shall remit 75% ($1,178.42) ofthe civil penalryto the Office
of Envirorunental Flealth Flazard Assessment ("OEHHA") for deposit in the Safe Drinlcing Water
zurd Toxic Enforcement Fund in accordance with Califomia Health and Safety Code

$25249.12(c). ERC will retain the remaining25% ($392.80) of the civil penalty.

b. fi537.27 shall be considered a reimbursement to ERC for its costs incurred as a
result of bringing this Matter to Netrition's attention and negotiating a settlement.

c. $4,915.00 shall be considered reimbursement of attomey fees for Aqua Terra
Aeris Law Group and $5,476.51 shall be considered reimbursement for ERC's in-house legai
fees.

d. In the event that Netrition fails to remit the Total Settlernent Payment owed under
Section 4 of this Settlement Agreernent on or before the Due Date, Netrition shall be deemed to
be in rnaterial breach of its obligations under this Agreement. ERC shall provide written notice
of the delinquency to Netrition via electronic rnail. If Netrition fails to deliver the Total
Settlement Paynrent witlrin five days frorn the written notice, the Total Settlement Payment shall
become immediately due and payable and sirall accrue interest at the statutory judgrnent interest
rate provided in the Code of Civil Procedure section 685,010. Additionally, Netrition agrees to
pay ERC's reasonable attorney lbes and costs for any efforts to collect the payment due under
this Agreement.
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5. Except as expressly set forth in Section 4, the Parties shall bezu'their owD costs, expenses,
and attomeys' fees related to this Matter.

6. Binding Efl'ect; Claims Covered and Released

a. ERC. on behalf ol'itself and its respective owlers, principals, shareliolders.
officers, directors, employees. agents, parents, subsidiaries, successors, assigns, and legal
representatives (collectively, the "ERC Parties") fully releases Netrition and its respective
owners, principals, shareholders, officers, directors, employees, agents, parents, subsidiaries,
successors, assigns, and legal representatives (coilectively, the "Netrition Parties") from any and
all clairns for violations of Proposition 65 up tlrough and including the Effective Date based on
exposure to lead from flre Covered Products as set fbrth in the Notice.

b. The ERC Parries and the Netrition Parties flirther waive and release any and all
claims they may have against each other for all actions or statements made or undertaken in the
course of seeking or opposing enforcement of Proposition 65 in comection with the Notice.

c. It is possible that other claims not known to the Parties arising out of the facts
alieged in the Notice and relating to the Covered Products will develop or be discovered. ERC
on behalf of itself zurd the ERC Parties, on the one hand, and Netrition, on behalf of itself zurd
the Netrition Parties. on the other hand, acknorvledge that this Agreement is expressly intended
to cover and include all such claims up tlrrough ard including the Elfective Date, including all
rights of action therefore, and further acknorvledge that the claims released this section may
include unknorvn claims, and nevertheless waive California Civil Code section 1542 as to any
such unknown claims. Califomia Civil Code section 1542 reads as {bllows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR }IER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICFI IF KNOWN
BY HIM OR HER MTJST HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITI{ THE DEBTOR.

ERC on behalf of itsell and ERC Parties, on the one hand, ffid Netrition, on the other hand,
acknowledge and understand the signifrcance and consequences of this specific waiver of
Califbrnia Civil Code Section 1542.

7. Nothing in this Release is intended to apply to any occupational or envirorunental
exposures arising under Proposition 65, except as otherwise provided in this agreernent, nor shall
it apply to any of Netrition's sale of products other than the Covered Products.

L Nothing herein shall be construed as diminishing Netrition's continuing obligations to
comply with Proposition 65. To the extent that failure to comply with this Agreement constitutes
a violation of Proposition 65 or other laws, ERC may seek whatever fines, costs, penalties, or
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remedies as are provided for law for failure to cornply u'ith Proposition 65 or other laws.

9. AII notices required to be given to eiflrer Parry to this Agreernent by the other shall be in
writing and sent to the following agents listed below via first-class mail. Coufiesy copies via
email may also be sent.

F'OR ENVIRONIVIENTAL RBSEARCH CENTER, INC.:
C hris I-leptinstal l, Executive Director, Environmental Research Center
31 1 I Carnino Del Rio North, Suite 400
San Diego, CA 92108
Tel: (619) 500-3090
Email : clris_erc50 1 c3@yahoo.com

With a copy to:
Matt Maclear
Aqua Tena Aeris Law Group
7425 Fairrnount Avenue
El Cerito, CA 94530

Netrition, Inc.
Ath. Terry Minissale, Vice President
25 Corporate Circle, Suite I l8
Albany, NY 12203

With a copy to:
Jeff Parker
Sheppard Mullin Richter & Harnpton LLP
333 South Hope Steet,43rd Floor
Los Angeles, CA 90071

10. After executittg this Agreernent, ERC will submit to the Califomia Attorney General a
Report of Settlement. In addition, ERC will provide to the CaliforniaAttorney General a signed
copy of this Agreement. The Parties aclmowledge and agree that the Parties shall provide as
much infonnation as is requested by the California Attorney General, or any other governmental
agency, regarding this Matter, its settlement, and this Agreement.

I l. This Agreement contains the entire agreement between the Parties with regard to
settlement of this Matter, and supersedes all prior or contemporaneous agreements or
understandings, written or oral, witir regard to the rnalcers set forth in this Agreernent. This
Agreement rnay be amertded or modified in whole or in part at any tirne only by * agreement in
writing executed by the Parties.

12. This Agreement shall be binding upon and shall inure to the benefit of the Parlies and
their respective owrlers, principals, shareholders, members, managers, officers, directors,
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employees, agents, successors, and assigns.

13. No inference, assumption or presumption shall be dravral, and no provision of this
Agreenrent shall be construed against any of the Parties, based upon the fact that one of the
Parties and/or one of the Parties' attorneys prepared and/or drafted all or any portion of this
Agreement. It is conclusively presumed that the Parties participated equally in the preparation
and drafting of this Agreement.

14. If any provision, term, or section of this Agreernent is found to be invalid, illegal, or
unenforceable, then all remaining provisions, terms, or sections shall continue in full force and
effect and remain binding on the Parties. If any provision, term, or section of this Agreement is
determined to be unenforceable, then such provision, term, or section may be modified so that
the unenforceable provision, tetm, or section is enforceable to the greatest extent possible.

15. This Agreement shall be deemed to have been entered into in the State of California, and
governed and interpreted by the laws of the State of California, regardless of the physical
locations of the individuals executing flris Agreement at tlre time of execution.

16. The Parties acknowledge that they have a right to consult an attomey and they have
consulted their attorneys with respect to the tenns and conditions of this Agreement or by
signing this Agreernent hereby acknowledge they have made the decision not to consult with an
attomey in this Matter. The Parties further acknowledge tlrat they fi"rlly understand this
Agreement and the effect of signing zurd executing tlris Agreement.

17. Any legal action to enforce or interpret this Agreement shall be brought in the counry of
Alameda of the State of California.

18. This Agreement may be signed in counterparts, and each counterpart, as well as any
facsimiie, e-mail, copy of this Agreement, or any other counterpart, shall be deemed to be an
original.

19. Each of the individuals who execute this Agreement represents and warrants they have
the auflrority to execute this document and bind the respective Parties to the terms and conditions
of this Agreement, and have read, understand, and agree to all the terms and conditions in this
Aereement.

DATED:
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NETRITION, [NC.

Bernard Roddy
Title: President

DATED: TER, JNC.


