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Josh Voorhees, State Bar No. 241436
Chris Tuttle, State Bar No. 264545
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710 '
Telephone: (510) 848-8880
Facsimile: (510) 848-8118
josh@chanler.com
ctuttle@chanler.com

Attorneys for Plai.r-ltiﬁc
ANTHONY E. HELD, PH.D., P.E.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO'

UNLIMITED CIVIL JURISDICTION

ANTHONY E. HELD, Pﬁ.D., P.E.
Plaintiff, |
V.
KRAFT TOOL C'(,)MPAI;IY; etal,

Defendants. -

Case No. CGC 17-556311
[PROPOSED|CONSENT JUDGMENT

(Healtli'r& Safety Code § 25249.6 et seq. and
Code of Civil Procedure § 664.6)
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1. INTRODUCTION

1.1  Parties ,

This Consent Judgment is entered into by and between plaintiff Anthony E. Held, Ph.D., P.E.
(“Held”) and defendant Kraft Tool Company (“Kraft”), with Held and Kraft each referred to
individually as a “Party” and collectively as the “Parties.”

1.2 Plaintiff

Held is a resident af the State of California who seeks to promote awareness of exposures to
toxic chemicals, an& to improVe human health by reducing‘ '(;r ;eliminating harmful substances
contained in consurhe'r and commercial products. %

1.3 Defendant |

Kraft employs ten (10) or more persons and is a person in the course of doing business for
purposes of the Safe Drmkmg Water ‘and Toxic Enforcement Act of 1986, California Health and
Safety Code section 25249.5 et seq.-(* ‘Proposition 65).

1.4 General Aliegations

Held alleges that Kraft manufactures, i‘mports, sells and/or distributes for sale in California.
tools with viny]/PVC grips containing the phthalate cheniiéa! diisonoinyl phthalate (“DINP”), and that
it does so without 'pr,oyidiﬁg the health hazard warning required by Proposition 65.

1.5 Liétga Phthalate Chemicals

DINP is a'. phthalate phemical listed under Proposiltion‘ 65 as ‘a chemical known to the

State of California to cause cancer. __Other ph‘thalate chemicals listed under Proposition 65 as
chemicals know.n_ to the State of Califo;'nia Ib cause carf_c:;er i:nclL‘lde; 'but are not limited to, di(2-
ethylhexyl) phthalafé (“DEHP™). DEHP, di-isodecyl phthalate tf‘D‘IDP”); butyl benzyl phthalate
(“BBP”), and di-n-bﬁtyl phthalate (“DBP™) are listed uﬁder Proposition 65 as chemicals known to
the State of California to cause birth defects or other reproductlve harm. DINP, DEHP, DBP,

DDP, and DIDP are collectively referred to herem as the ‘Phthalate Chemlcals P
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1.6 Product Description

The products covered by this Consent Judgment are tools with vinyl/PVC grips containing
DINP that are distributed for sale in California by Kraft, including, but not limited to, the Krafi Tool
Lathing Snips, LAQQZ UPC #7 65139 85292 9 (collectively, “Prodncts”) Kraft has also distribuced
for sale in Cahforma a variety of additional tools withvinyl/PVC gnps which contain other Phthalate
Chemicals (collectively, ‘Addmonal Products’ ’) )

While Addmonal Products are not the subJect of Held S Notlce and are not being released
by the public in Cahforma pursuant to Section 4.1, below the Parties agree and understand that
Held w1ll provide privately, in his mdw:dual capacity only releases to Kraft for the failure to warn
about exposures to Phthalate Chcm1cals in “Additional Products” pursuant to Section 4.2, belew, in
exchange for Kraft’s comm1tment to ensure that the Additional Products comply with the
reformulation standards and h‘ealth hazard warning;requirements set forth in Section 2, below.

1.7 Notic_e of Vialation .

On Septelnber,29, _201_6,- Held served Kraft and the requisite public enforcement agencies
with-a 60-Day Notice of \I'/lolation (“l\lotice”-) alleging -that Kraﬁ vio]ated Proposition 65 when it
failed to warn its customers and consumers in California that the Products expose users to DINP,

No public enforcer has commenced and is d111gently prosecutmg an. act1on to enforce the allegations
set forth in the Notlce & ‘ h

1.8 Complaint

On January 9, 201 7 Held commeneed the instant action, naming Kraft as a defendant for
the alleged violations of Proposmon 635 that are the Sle_]CCt of the Notice.

1.9 No Admlsston, |

Kraft denies the material factual, and legal allegations contained in the Notice and
Complaint, and maintains that all the. products that it- has sold or d1str1buted for sale in California,
including the Products and Addittonal Products, have been and are, in compliance with all lav.s
Nothing in this Consent Judgment shall be construedas an admlss1on by Kraft of any fact, finding,
conclusion of law lssue of law or v;olatlon of law nor shall- comphance wnth this Consent

Judgment constitute or be constrncd as an admission by Kraft of any fact, ﬁndmg, conclusion of

2
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law, issue of law, or vrolatlon of law. Thls Section shall not however diminish or otherwise affect
Kraft’s obl 1gatrons responsrbrhtles and duties under thrs Consent Judgment.

1.10 J urlsdlctlon

For purposes of this Consent J udgment onl)r, the Parties stipulate that this Court has
Jurisdiction over Kraft as to the allegatrons contamed in the Complamt that venue is proper in the
County of San Francrsco and that the Court has _]urlSdlCthI’l to enter and enforce the provisions of
this Consent Judgment pursuant to Proposition 65 and Code of Civil Procedure section 664.6.

1.11  Effective Date ' '

For purposes of .this Consent Judgment, the 'terrn “Effective Date” means the date on which
the Court approves this Consent Judgrnent, in'ciu‘ding any _unopoosed tentative ruling granting
approval. ‘ ' : . * -

25 INJUN CTIVE ‘RI"ELI'EF: REFORMULATION & WARN INGS

21 Commit'ment'to Reformulate .or ‘Warn

Commencmg on the Effectlve Date and contmumo thereafter Kraft shall only manufacture
for sale, purchase for sale, or drstrrbute for sale in California, Products that are either: (a)
Reformulated Products as defined by Sectron 2.2, below; or (b) Products that are sold, distributed
for sale, or offered for sale by.Kraft ufith a cllea‘r and reasonable warning pursuant to Section 2.3.

22 Reformulation Standard |

For the purposee o‘f this Consent J udgrhent, _‘fPef'"orrnulated‘ Prod_ucts” are defined &s
Products that contain DINP or;any_of‘ the Phthal_ate Chemrcals in aconcentration that does not
exceed 0.1 percent (1-,000 parts’ per. million) when analyzetl pursuant to U.S. Environmental
Protection Ageney testmg methodologles 3580A and 8270C or equrvalent methodologies utilized
by federal or state agencres to determme DINP or any of the Phthalate Chemical content in a solid
substance. | . . o |

* 2.3 Clear and Reasonable Warning )

Commencing on the Effectlve Date and contmumg thereafter, for any Products or

Addrtrona] Products offered for sale in-California by Kraft. that are not Reformulated Products,

Kraft agrees to only offer such Products or Additional Products for sale with a clear and regspnable

-
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warning. Kraft further agrees that ‘anyr Warn'i.ng‘ used will be prominently placed in relation to the
Products or Addi't'i'onal'Product's with such- conspicuousness when compared with other words,
statements, designs, or devises as to rgn_der it likely to be read and understood by an ordinary
individual under customary conditions of purchase or use. For purposes of this Consent Judgrer-,
a clear and rezisonable warning satisfying these‘criteria shall consist of a warning affixed directly to
a Product, Additional Product, or its accompanymg Jabeling or packaging sold in California

containing one of the fol[owmg statements:

A\ WARNING: Cancer and Reproductive Harm-
. www.P_t‘oDGS Warning.ca.gov.

A WARNING: This prbduét can expose you to chemicals which
C - are known to the State of California to cause cancer and
- birth defects or other reproductive harm.

3, MONETARYSETTL‘EMENT TERMS

2 | Payments Pursuant to Health and Safety Code § 25249.7(b)(2)

Pursuant to Health. and Safety Code SBCt]OH 25249 7(b)(2), and in settlement of all the
claims referred to in this Consent Judgment, Kraft shall pay $2,500 in civil penalties in accordance
with this Section. Each penalty payment will be allocated iniaccc-)l"dance with California Health &
Safety Code § 25249.12(c)(]) & (d), with 75% of the funds remirtt‘ed to the California Office of
Environmental Healtﬁ Hazard Assessment (“OEHHA™) and the remaining 25% of the penalty
remitted to Held. Held’s courisel_s'halll be reSp(')nsible_'for remittiﬁg Kraft’s penalty payment(s)
under this Consent Judgment té OEHHA. | Kkaft shall provide.its payment in two checks for the
following amount made payable to (é) “OEHHA” in 'the amount of §1,875; and (b) “Anthony E.
Held, Client Trust Ac_couht” in the amount of $625. Hé]d’s com;‘nsel shall be responsible for

delivering OEHHA s portion of any"pena]ty payment(s) made under.this Consent Judgment.

" CONSENT JUDGMENT
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3.2 Reimbursement of Attorneys’ Fees and Costs

The Parties ack_nov(fledge that Held and his counsel offered_'to tesolve this dispute without
reaching terms on the amoLmt of fees and costs to be reimbursed -t'o thém, thereby leaving the issue
to be resolved after the material terms of the agreement had been settled. Shortly after the other
settlement terms had bé_en finalized, Kraftl expressed a dc‘si.re to resolve Held's fees and costs. The
Parties then negotiated a resolution of the compensation due'to Held and his counsel under general
contract principles and the private attoméy general cioctrihe codified at California Code of Civ:l
Procedure § 1021.5. For ail work pérfor.med' thiough the mutﬁ;ll execution of this agreement and
the Court’s approval of the:same,'but exclusive of fees and costs on appeal, if any, Kraft shall
reimburse Held and his counsel $28?OOO. Kraft’s payment shalll_bé delivered to the address in
Section 3.4 in the. form of é check payable to ‘fThf; Chanlier Group.” The reimbursement shall
cover all fees and costs in.c_urred by. Held :investi:gat'ing., bringing this matter to Kraft's attention,
litigating, and negotiating a settlement 61‘“ the matter in the puﬁlic i.nte.rést.

3.3 Payment Timing; Payments Held In Trust

Kraft shall deliver‘ all péyménts required by this-C()n'?sent Judgment to its counsel within one
week of the date that this agreement is fullylexe'cutv;d by the Parties. Kraft’s counsel shall confirm
receipt of settlement funds in writing to Held’s col-msell and, thereafter, hold the amounts paid in
trust until and disburse the Settlement ]j".und's"t'o:Held’s cbuns‘;:l within two (2) business days of the
Effective Date. | | | |

3.4  Payment Addr‘.es's :

Within tvs;b Euéineé% 'ciéys' of fhe,Eff:cétiye :Dalte;' all pgymé:nts required by this Consent
Judgment shall be delivered to: ‘ R

The Chanler Group
Attn: Proposition 65 Controller -
2560 Ninth Street

Parker Plaza, Suite 2];1'
"Berkeley, CA 94710

- CONSENT JUDGMENT



4. CLAIMS COVERED AND RELEASED

4.1  Held’s Release of Proposition 65 Claims

Held, acting on his own behalf and in trre public intcresr releases Kraft and their parens,
subsidiaries, affiliated entities under common ownership, drrectors officers, employees, and
attorneys (° ‘Relcasces”) and each entity to whom they dlrectly or mdlrectly distribute or sell the
Products including, but not limited to, their downstream dlstrlbutors, wholesalers, customers,
retailers, franchisers, cooperative members. Iiccnsors licensees, and shareholder (*Downstream
Releasees™) for any violation arising, undcr Proposmon 65 for unwamed exposures to DINP from
Products manufactured, imported, dlstrlbutcd or sold by Kraft prior to the Effective Date, as set
forth in the Notice. Compliance with the terms of this Consent Judgment constitutes compliance
with Proposition 65 by Kraft with respect to the alleged or actual failure to warn about exposures to
DINP from Products manufactured sold or dlstrrbuted for sale by Kraft after the Effective Date.

4.2 Plamtlff’s Release of Addltlonal Claims

Held, in his individual capacity only and not in his representarive capacity, also
provides a rcleasc'to Kraft, its Releasees, and its Downstream Defendant Releases which shall be
effective as a full and ﬁnal accord and satisfaction asa bar to all actions, causes of action,
obligations, costs, expenses attorneys fees, damages losses clalms lrabrhtres and demands of
Held of any nature character or kind, whether known' or unknown, suspectcd or unsuspected,
arising out of alleged or actual exposures-to the DINP or any of the Phthalate Chemicals in the
Products or Additional Products acqu1red dlstrrbutcd or sold by Kraft before the Effective Date.
Kraft’s compliance wrth the terms of Section 2 of this Conscnt Judgment constitutes compliance with
Proposition 65 w1th respcct to the fallure to warn about exposures to DINP or any of the Phthalate
Chemicals in Products or Addltlonal Products

4.3 Held"'s Indwndual Release of Clalms

Held, in his individual capac1ty only and »not'in his rcprcsentatwe capacity, also provides &
release to Defcndants Rcleasees and Downstream R-eieasecs which shall be effective as a full and

final accord and satlsfac_tlon, asa bar to al act;ons, causes of action, obligations, costs. expenscs.

attorneys’ fees, damages, losses, claims, liabilities and demands of Held of any nature, charagfer|c [ﬂ

& /’
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kind, whether known or unknown, suspected or unsuspected,. arising out of alleged or actual
exposures to DINl; in Proctucts nlanufactured, imported, _distributed or sold by Kraft befors the
Effective Date. | |

4.4 Kea_ft’s Release of Held

Kraft, on _its own behalf and on behalf of its past and current ‘agents, representatives.
attorneys, successors and/or‘assignees, hereby waives any and all claims against Held and his
attorneys and other representatives, for any and all'aetions take_n or statements made by Held and
his attorneys and other representatives in the eourse of invest'igating claims, seeking to enforce
Proposition 65 against it in this matter, or with.t'espect to the Products.

% COURT APPROVAL

This Consent Judgment is not effective until it is approved and entered by the Court and
shall be null and vond if, for any:reason, it is not appraved and entered by the Court within one year
after it has been.fully exe_cuted by the Pat‘tie's. He'l,d _anct Kraft _ag;ree-to support the entry of this
agreement as a judgment, and to obtain -the Court’s approval of their settlement in a timely manner.
The Parties acknowledge that pursuant to Callforma Health and Safety Code section 25249.7(f), a
noticed motion is required for JUdlClal approval of this Consent Judgment, which motion Held shall
draft and file and Kraft shall support, including by appearmg at the hearing if so requested. If anv
third-party objection to the motion ..i's_ ﬁled, Hel_d and Ktaft agree to work together to file a reply and
appear at any hearing.. This provision is a‘ materia‘l- component of the Consent Judgment and shall
be treated as such in the event of a breach

6. SEVERABILITY

If, subsequent to the Court s approval and entry of this Consent Judgment as a judgment,
any provision of thls Consent Judgment is held by a court to be unenforceable the validity of the
remaining provisions shall not be adversely affected.

7. GOVERNING LAW

The terms of this Consent Judgtnent sha]l be governed by the laws of the State of California
and apply within the State of Caltforma In'the event that Proposmon 65 is repealed, preempted. or

is otherwise rendered mapplncable by reason of law generally, or as to the Products, then Kraft may

CONSENT JUDGMENT
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provide Held with written notice of any. asserted change in the law, ':f;tnd shall have no further
obligations pursuant to thi‘s Consent Judgment, with respcét to, and to the extent that, the Products
are so affected. Kraft may, in its sole discretion, provide warnings for the Products in accordance
with Title 27, California Code of Regulations, Sectiéﬁs 25603, which was adopted on August 30.
2016. Nothing in this Con_s_ent Judgment shall be interpreted tc? rclieve; Kraft from its obligatio tc
comply with any pertinent state or federall_ Iav;f or regulation. .
8.  NOTICE

Unless spemﬁed herem all correspondence and notice requlred by this Consent Judgment
shall be in writing and sent by (i personal dellvery, (11) ‘ﬁrst-class registered or certified mail,
return receipt reques_ted; or (iii) a recognized overnight courier to any Party by the other at the

following addresses:

To Kraft: = . To Held:

S. Wayne Rosenbaum, Esq: . : * Attn: Proposition 65 Coordinator
Environmental Law Group LLP & ~_ The Chanler Group

225 Broadway, 19" Floor ~ **. . 2560 Ninth Street

San Diego, CA 92101 * - - & - Parker Plaza, Suite 214

" Berkeley, CA 94710-2565

Any Party may, from tlme to tlme spemfy in wntmg to the other Party a change of address to which

all notices and other commumcatlons shall be sent

9. COUNTERPARTS..FAC-SIMILE AND- PDF SI‘GNATURES

This Consent Judgment may be executed in coi;nterbarts and by facsimile or portable
document format (pdf) signature, each of which shall be deemed an original and, all of which, when
taken together, shall constitute one and the same documént

10. COMPLIANCE WITH REPORTING REOUIREMENTS

Held and his counsel agrce to comply with the reporting form requirements referenced in

California Health. and Safety Code_,sectlon 25249.7(}_‘).

l’."’.‘
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11.

the entry of a modified Consent Judgment by the Court thereon; or (i), upon a successful motion of

MODIFICATION

This Consent J udgfnent may be modified only by:" (i) & written agreement of the Parties and

any party and the éf]try of a modified Consent Judgment by the Court thereon.

12.

respective Parties and have read, understood, 'and,agree to all of the terms and conditions of this

AUTHORIZATION

The undersfgned are authorized to execute this Consent J udgment on behalf of their

Consent Judgment.

AGRE

Dated:

ANTHONY.

D TO:

10/24/2017

AGREED TO: _/42;244
KRAFITOOKCQMPANY

fﬂyﬂﬂgfcd & VY]t}%A-f?

ts:

S e ald -
e

(Title) -

Dated:

0118/ 17
/ / ¥
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