
SETTLEMENT AGREEMENT

t. INTRODUCTION

1.1 Anthony E. Held. Ph.D.. P.E. and Neogen Corporation

This Settlement Agreerrrent (Settlement Agreement) is entered into by and betrveen

Anthony E. Held, Ph.D., P.E. (Dr. Held) and Neogen Corporation (Neogen) with Dr. Held and

Neogen collectively referred to as the "Parties." Dr. Held is an individualresiding in California

rvho seeks to prolnote awareuess of exposures to toxic chelnicals and to improve human health

by redLrcing or elilninating hazardous substances contained in consumer products. Neogen

employs ten or more persons and is a person in the course of doing business for purposes of the

Safè Drinking Water and Toxic Enforcement Act of 1986, California l-Iealth & Safety Code

$$ 25249.5 et sec¡, (Proposition 65).

1.2 GerreralAllegations

Dr. Helci alleges thatNeogen rnanufactures, irnports. sells and/or distributes for sale in

California, stethoscopes rvith vinyl tubing that contain di(2-ethylhexyl)phthalate (DEHP), and

tliat it does so without providing the l'realth hazard warning tliat Dr. Held alleges is requirecl by

Proposition 65. DEHP is listed plìrsuant to Proposition 65 as a chernical known to the State of

California to cause birth defects and other reproductive harm.

1.3 Product Descrintion

The prodr"rcts that are coveled by tlris Settlemenf Agreement are stethoscopes r.l,ith vinyl

tubing corrtaining DEHP including, but not lirnited to, the ldeal Ins'truntent,s SteÍhoscope, Single

I'Iead, #8820C, UPC l+7 26087 08820 4 that are rnanufäctured, imported, distributed, sold and/or

ol'fered for sale by Neogen in the State of'California, hereitrafter the "Products."

1.4 Notice of Violation

On or about June27,2018, Dr. I-leld served Neogen and certain requisite public

enforcement agencies with a 60-Day Notice of Violation (Notice). alleging that Neogen violated

Ploposition 65 rvhen it failec{ to warn its customers and consuffrers in Califomia that the Products
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expose users to DEHP. To the best of the Parties' knowledge. no public enforcer lras

commenced and is diligently prosecuting the allegations set forth in the Notice.

1.5 No Admission

Neogen denies the uraterial, factual and legal allegations contained in the Notice and

nraintains that all products that it has sold and distributed in Calif'ornia, including the Products.

have been and are irr compliance with all larvs. Nothing in this Settlement Agreement shall be

construed as an admission by Neogen of any fact, finding, issue of law or violation of law: nor

shall cornpliance with this Settlement Agreement constitute or be construed as an admission by

Neogen of any fact, linding, conclusion. issue of lar,r'or violation of lau,. This section shall not.

holever, diminish or othen¡,ise affect the obligations! responsibilities and duties under this

S ettlement Agreernent.

1.6 Effective Date

For purposes of tliis Settlellent Agreement, the ternr "Efl'ective Date" shall nlean

Decenrlrer 20,2018.

2. INJUNCTIVE RBLIEF: REFORMULATION OR WARNINGS

2.1 Iniunctive Relief

Conrmencing on the Effective Date and continuing thereafter, Neogen shall only

manufacture for sale, import fbr sale, and pnrchase for resale in California Products that are

Refbrnrulated Prodt¡cts as defined by Section 2.2. Neogen may also conrply rvith this Section 2.1

by clearly indicating on the Product label that tlle Products shor"¡ld not be offered for sale or use

in California. Any Products, that are not Ref'ormulated Products, rvhich Neogetr clistributes for

salc, or sells to custorners or consumers in Califbrnia. or to custot'ners witli nationrvide

distribution, afterthe EfTective Date, sliallbe labeled u,ith a clear and reasonable rvarning as set

f-orthinSection2.3.orbelabeled"notfbrsaleoruseinCalifonria". IfìaftertheEffèctiveDate,

Neogen sells Products that are not Refonrulated Products via nrail order catalog and/or the

internet to customers located in Califblnia, Neogen shall also provide warnings for such Proclucts

by identifying the specific Product to which the rvarning applies as specif=recl in Sections 2.4
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tltrorrgli 2.6 or advise all r,r,ebsites knorvn to Neogen that said product is not fbr sale or use in

Calil'ornia.

2.2 Reformulation Standards

"Reformulated Products" are Products containiug DEIIP in concentrations of less than

0. 1 percent (l.000 parts per nrillion) in eaclr accessible component when analyzed by a

laboratory accredited by the State of California, a fèderal agency. or a nationally recognized

accrediting orgar-rization. For purposes of compliance with this reformulatiorr stanclard, testir-rg

satnples shall be prepared and extracted using Cor.rsumer Ploduct Safety Commission (CPSC)

methodology CPSC-CH-C 1001 .09.3 and analyzecl using U.S. Environmental Protection Agency

(EPA) niethodology 8270D, or other rnethodologies utilized by fbderal or state government

agencies to determine phthalate colltent in a solid sulrstance.

2.3 Clear ancl Reasonable Warnings

Conrnrencil'ìg on or before the Effective Date, Neogen shall provide clear aud reasonable

rvarnings for all Products provided for sale to customers in California in accordance with this

Section and/or Title2T Calif.olnia Code of Regulations $ 25600. et seq., as amended fì'om time to

tinie. Each warning shall be prominently placed with such conspicuor"rsness as compared with

other words, statements, designs, or devices as to render it likely to be read and understood by an

ordinary individual urrder custonrary conditions befbre purchase or Lrse and shall be provided in a

ll1ar1r'ìer such that it is clearly associated with the specific Product to w{rich the warning a¡lplies.

Where a consurncrproduct sign, labelor shelf tag used to provide a rvarning includes consunler

inf'onnation irr a language other tlian English. the waniing rnust also be provided in that language

in addition to English,

(a) Warning. The warning shall consist of the fbllowing statenrent (Warning):

,& WARNINC' This product can expose you to DEHP, whicli is krrown to tlie
State of California to cause birth defects or other reproductive
hann. For more inforrrration go to _lf¡u-!6jlÀ/iUtUrlgs.câ.gqJ.
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(b) Short-Form Warning. Neogen may, but is not required to. use tlre f'ollorving

short-fbrm rvarning as set forth in this subsection 2.3(b) (Short-Form Warning), and subject to

the additional requirements in Sections 2.5 and2.6. as f'ollows:

dX WAniVING: Reproductive Harm - rvwrv.P65Warnings.ca.gov

2.4 Product Warnings

Neogen shall affix a rvarning to the Procluct label or othenvise directly on each Product

provided fbr sale in retail outlets in Calil'ornia or sold via mail orcler catalog and/or the internet to

customers located in Califbrnia. For the purpose of this agreement, "Product label" nìeans a

displa,v of written, printed or grapliic materialthat is printed on or affìxed to a Product or its

irnmediate container or wrapper. The entire warning shall appear in a type size of at least 6-point

type and no snraller than the largest type size used for other consumer information on the

product. The warning shall consist of either the Warning, or the Short-Form Waming described

in subsection 2.3(a) or (b). respectively.

2.5 Mail Order Catalos Warnings

In the event that, afier the Effective Date, Neogen prints nerv catalogs and sells Proclucts

via mail order through such catalogs to custonrers located in California. Neogen shall provide a

notificatioll that the Product is not for sale or use in California ol provide a u,arning for each

Product both on the Product label in accordance with Section2.4. and in the catalog in a manner

that cleally associates the rvarning rvith the s1secific Product being purchased. Any rvarning

provided in a mail order catalog shall be irr the same type size or larger than other consurner

infbrmation provided for the Product r.vithirr the catalog and shall be provided on the same page

and in the sanle location as the display and/or description of the Product. The catalog rvarning

rnay use the Short-Fornr Warnilrg content described in Section 2.3(b) if the warning provided on

the Procluct lal¡el also uses the Short-Forrn Waming content.
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2.6 Internet Warnings

Ifì after the Effective Date, Neogen sells Products via the inte rnet to custonrers located in

California. Neogen shall provide a notification that the Product is not fbr sale or use in California

or provide rvarnings for each Product both on the Product label in accordance with Section 2,4,

and b-v prorninetttly displaving the u,arning to the custonrer prior to conipleting the purclrase or

during the purchase of the Products without requiring custol'ì1ers to seek out the u'arning.

Wamings given in conjunction rvith tlie sale of the Products via the internet shall appear either:

(a) on the sanre web page on lvhich the Product is displayed; (b) on the same rveb page as the

order form for the Product; or (c) on one or more web pages displayecl to a pnrchaser cluring the

checkout process. The warning shallappear in any of the above instances ad.jacent to or

ilnmediatelv following the display or description of the Product for rvhich it is given in the same

type size or larger than the Product description text. .fhe 
internet warning nlay use the Short-

Form Warning content described in Section 2.3(b) if the r.varning provided on the Product label

also uses the Shorl-Form Warning content. Neogen may also cornply with this Section by

providing the q'arning usirtg a clearly rnarked hyperlink that includes the word "WARNING" orr

the sanre web page and in the same location as tlie display and/or description of the Prodr.rct.

3. MONETARY SETTLEMENT TERMS

3.1 Civil Penalty Payrnents

Pursuant to Health and Safety Code $ 25249.7(b), and in settlement of all clainls alleged

in the Notice or refèrred to in this Settlement Agreement, Neogen agrees to pay a total of $ 1,000

in civil penalties. The penalty payrnent rvill be allocated in accordance u,ith California Flealth

ancl Saf'ety Code $ 25?49.12(c)(l) and (d), with75Y, of the penalty amount paid to the California

Office of Environmental Health Hazard Assessment (OEHHA) and the renraining 25o/o of the

penalty amount retained by Dr. Held.

Neogen will delivel its paynrent on or before Decenrber 30,2018, in two checks nrade

pa-vable to: (a) "OEHI-IA" in the amount of $750; and (b) "Anthony E. I-Ield, Ph.D., P.8., Client



TrL¡st Accolu-lt" irl the amount of $250. Dr. Held's counsel shall be responsible fbr delivering

OEHHA's portion of the penalties paid under this Settlelnent Agreement.

3.2 Reimbursement of Attorneys' Fees and Costs

The Parties acknoq,ledge that Dr. Held and his counsel offered to resolve this dispute

r,vitliout reaching ter¡lrs ol-r the amount o1'lees alld costs to be reintbursed to thent, therebv

leaving the issue to be resolved after the rnaterial telnrs of the agreement had been settled.

Sliortly after the other selllement terms hacl been finalized. Neogen expressed a desire to resolve

Dr. Held's fees and costs. 'fhe Parties then negotiated a resolution of the compensation clue to

Dr. l-leld and his counsel under general contract principles and the private attorney general

doctrine codified at California Code of Civil Procedure $ 1021.5. For all rvork performed

through the lnutt¡al execution of this agreernent, Neogerr shall reimburse Dr. I Ield and his

counsel $7,800.00. Neogen's payment shall be delivered to the address in Section 3.3, on or

befbre Decenrber 30,201 8. in the form of a check payable to "The Chanler Group." The

reinrbursenrent shall cover all fees and costs incurred by Dr. Helcl investigating, bringing this

matter to Neogen's attention and negotiating a settlement of the rnatter.

3.3 Pavment Address

All paynrents reqr,rired by this Settlenrent Agreeurent shall be delivered to the follorving

address:

Tlie Chanler Group
Attn: Proposition 65 Controller
2560 Ninth Street
Parker Plaza, Suite 214
Berkeley, CA 94710

4. CLAIMS COVBRED AND RELEASED

4.1 Dr. Held's Release of Neoqen

This Settlernent Agreenient is a fìrll, final and binding resoluticln between Dr. Held, as an

individual and nol on behalf of the public. and Neogen. of any violation o1'Proposition 65 that

was or could have been asserted by Dr. Held on behalf of hirnself, his past and current agents,
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representatives, attorneys, successors. and/or assignees. agaillst Neogen. its parents. subsidiaries.

afÏiliated entities under cornmon ownership, directors, officers. employees, attorneys, and each

entity to rvhorn Neogen directly or indir:ectly distributes or sells Products. irrcludirrg, but not

limitecl, to downstrearn distributors, u,holesalers, customers, retailers, fi'anchisees, cooperative

nrembers. and licensees (collectively, fìeleasees), based on their failure to u,arn about alleged

exposures to DEHP colltained in the Products that were nranufactured. distributed. sold and/or

oflered for sale by Neogen in Califoniia before tlie Effective Date, as alleged in the Notice.

In further consideration of the promises and agreements herein contained, Dr. Held as an

individual and nol on behalf of the public, on behalf of hirnself, his past and current agents,

representatives, attorneys, successors, and/or assignees, hereby waives allof'Dr. Held's rights to

institute or participate in, directly or indirectly, an5, form of legal action and releases all claims

tliat Dr. Held may have, including, witliout lirnitation. allactions. and causes ol'action, in law or

in equity. suits. Iiabilities. demands, obligations. damages. costs. frnes. penalties, losses, or

expetlses including. but not exclusively, investigation fees, expert fees. and attorneys' fees

arising under Proposition 65 rvitli respect to DEHP in the Products, as alleged irr the Notice,

manufàctured, distributed, sold and/or offered for sale by Neogen, before the Effective Date

(collectively, Clainrs), against Neogen and Releasees.

The Parties fulther understand and agree that this Section 4,I release shall llot extend

upstream to any entities that manufactured the Products or any contponent parts thereof, or any

distributors or sLrppliers rvho sold tlre Products or an)/ contponent pafis thereof to Neogen.

Notlring in this Section aff'ects Dr. Held's right to commence or prosecute an action under

Propositiorr 65 against a Releasee that does not involve Neogen's Products,

4.2 Neoqen's Release of Dr. Held

Neogelr, on behalf of itselfì its past and current agents, representatives, attorneys,

successors. artd assignees, hereby r'vaives any and all clainrs against Dr. Held and his attonleys

and other representatìves. for an,v and all actions taken or staten'ìents rnade (or those that could

have been taken or rlade) by Dr, I'leld and his atlorneys and othel representatives. u,hether in the
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course of investigating clair-ns orotlierwise seekingto enforce Proposition 65 against it in this

matter u,ith respect to the Products.

5. SEVERABILITY

If, subsequent to the execution of this Settlement Agreement, any of the provisions of this

Settlement Agreement are deenred b),a court to be unenforceable, the validity of the enf'orceablc

provisions remaining shall not be adversely affected.

6. GOVERNING LAW

The terms of this Settlernent Agreernent shall be governed by the larvs of the State of

California and apply within the State of Calif'ornia. In the er¡ent that Proposition 65 is repealed

or is othenvise rendered inapplicable by reason o1'law generally. or if any of the provisions of

this Settlement Agreement are rendered inapplicable or no longer required as a result of any suclr

repeal or preemption or rendered inapplicable by reason ol'law, gerierallS, as to the Products, then

Neogen shallprovide rvritten notice to Dr. Held of any assefled change in the law and shall have

no filrther injLrnctive obligations pursuant to this Settlernent Agreement rvith respect to, and to

the extent that, tlie Products are so affected. Nothing in tliis Settlement Agreement shall be

interpreted to relieve Neogen fronr any obligation to comply rvith any pertinent state or federal

toxics control larv.

7. NOTICE

Unless specified herein. all correspondence and ¡rotices required to be provided pursuant

to this Settlernent Agreernent shall be in rvriting and: (a) personally delivered; (b) sent by fìrst-

class (registered or certif,red mail) r'eturn receipt requested; or (c) sent by ovelnight courier. to

one party by the other party at the f'ollow'ing addresses:

For Neogen:

.Tanres Helbert. Chainnan and CEO
Neogen Corporation
620 Lesher Place
Lansing, Ml48912

With a Copy to:
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Ann M. Grottveit. Esq.
Kahn, Soares & Conway, LLP
1415 L Street, Suite 400
Sacramento, CA 95814

For Dr. Ileld:

Proposition 65 Coordiltator
The Chanler Group
2560 Ninth Streer
Parl<er Plaza, Suite 2 l4
Berkeley, CA 947 10-2565

Any party, from time to tirne. may specifv in writing to the other party a change of

address to which all notices and other communications shall be sent.

8. COUNTERPARTS; FACSIMILE AND SIGNATURES

This Settlernent Agreement may be executed in counterparts and by t-acsirnile or pdf

signature. each of which shall be deemed an original. and all of q,hich, when takentogether, shall

constitute one and the same doculnent.

9. COMPLIANCE WITH HEALTH & SAFETY CODE 8 25249.7(f)

Dr. Held agt'ees to cornply r.vith the reporling requirements referenced in Health & Safety

Code $ 25249.7(f).

IO. MODIFICATION

This Settlement Agreetnent rnay be modified only by a written agreement of the Parties.

1I. AUTHORIZATION

The undersigned are authorized to execute this Settlemelrt Agreement and have rea<J,

understood and agree to all of-the terms and conditions containecl herein.

AGREED TO:

¡,o¡r. 12120/18 Date:

AGREED TO:

lä-;l- !#

Anthony E. H Ph.D., P.E.

Neogerì Corporation


