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9 || Email: kwasniewski@braunhagey.com
10 || Attomey for Defendants
1 SUPERIOR COURT OF THE STATE OF CALIFORNIA
12
COUNTY OF ALAMEDA
13
14 || ENVIRONMENTAL RESEARCH CASE NO. RG20067274
CENTER, INC.,, a California non-profit
15 (| corporation STIPULATED CONSENT
16 JUDGMENT
Plaintiff,
17 Vs. Health & Safety Code § 25249.5 et seq.
'8 || HALEN BRANDS, INC, individually and |~ Action Filed: July 9, 2020
19 ||dba OWYN; ONLY WHAT YOU NEED, hial Dtes. Nofieiset
INC.,, individually and dba OWYN; and
20 ||DOES 1-100
21 Defendants.
22
23 || 1. INTRODUCTION
24 1.1 OnlJuly 9, 2020, Plaintiff Environmental Research Center, Inc. (“ERC”), a non-
25 || profit corporation, as a private enforcer and in the public interest, initiated this action by filing
26 ||a Complaint for Injunctive and Declaratory Relief and Civil Penalties (the “Complaint”)
27 || pursuant to the provisions of California Health and Safety Code section 25249.5 et seq.
28 || (“Proposition 65”), against Halen Brands, Inc., individually and dba OWYN and Only What
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You Need, Inc., individually and dba OWYN (collectively “Defendants”) and Does 1-100. In
this action, ERC alleges that a number of products manufactured, distributed, or sold by
Defendants contain lead and/or cadmium, chemicals listed under Proposition 65 as carcinogens
and reproductive toxins, and expose consumers to these chemicals at a level requiring a
Proposition 65 waming. These products (referred to hereinafter individually as a “Covered
Product” or collectively as “Covered Products”) are: (1) OWYN Only What You Need
Chocolate Chip Cookie Dough 100% Plant-Based Bar (lead), (2) OWYN Only What You
Need Chocolate Chip, Cranberry 100% Plant-Based Bar (lead), (3) OWYN Only What You
Need Plant-Based Drink Strawberry Banana (lead), (4) OWYN Only What You Need 100%
Plant Protein Powder Dark Chocolate (lead, cadmium), (5) OWYN Only What You Need
Plant-Based Drink Dark Chocolate (lead), (6) OWYN Only What You Need Plant-Based
Drink Cold Brew Coffee (lead), (7) OWYN Only What You Need Plant-Based Drink Smooth
Vanilla (lead), (8) OWYN Only What You Need 100% Plant Protein Powder Smooth Vanilla
(lead), (9) OWYN Only What You Need Ginger, Turmeric 100% Plant-Based Bar (lead), (10)
Owyn Only What You Need Plant Based Drink Cookies n' Cream (lead), (11) Owyn Meal
Replacement Shake Chocolate (lead), and (12) Owyn Only What You Need Plant-Based Drink
Turmeric Golden Mylk (lead).

1.2 ERC and Defendants are hereinafter referred to individually as a “Party” or
collectively as the “Parties.”

1.3 Defendants assert that, under the Only What You Need (“OWYN?”) brand, they
sell a variety of delicious and allergen-free protein drinks and powders. Defendants further
assert that they previously sold a line of protein bars, including the protein bar Covered
Products, that was discontinued in 2020. Defendants contend that all of their products comply
with all state and federal laws and regulations, including Proposition 65.

1.4  ERCis a 501 (c)(3) California non-profit corporation dedicated to, among other
causes, helping safeguard the public from health hazards by reducing the use and misuse of
hazardous and toxic chemicals, facilitating a safe environment for consumers and employees,

and encouraging corporate responsibility.

Page 2 of 18

STIPULATED CONSENT JUDGMENT Case No. RG20067274




DocuSign Envelope ID: B4F66B00-857B-4A0B-80F3-D3DC66FD2F41

O 00 9 O U B WO e

NNNNNNNMN»—A»—A»—A.—&»—!»—AH—-MH
OO\]O\M-&WN'—‘O\OOO\IO\MAWN'—‘O

L5 For purposes of this Consent Judgment, the Parties agree that Halen Brands, Inc.
and Only What You Need, Inc. are business entities, each of which has employed ten or more
persons at all times relevant to this action, and each of which qualifies as a “person in the course
of doing business” within the meaning of Proposition 65. Defendants manufacture, distribute,
and/or sell the Covered Products.

1.6  The Complaint is based on allegations contained in ERC’s Notices of Violation
dated January 8, 2020 and March 19, 2020 that were served on the California Attorney General,
other public enforcers, and Defendants (“Notices™). True and correct copies of the 60-Day
Notices dated January 8, 2020 and March 19, 2020 are attached hereto as Exhibits A and B and
each is incorporated herein by reference. More than 60 days have passed since the Notices were
served on the Attorney General, public enforcers, and Defendants and no designated
governmental entity has filed a Complaint against Defendants with regard to the Covered
Products or the alleged violations.

1.7 ERC’s Notices and Complaint allege that use of the Covered Products exposes
persons in California to lead and/or cadmium without first providing clear and reasonable
warnings in violation of California Health and Safety Code section 25249.6. Defendants deny
all material allegations contained in the Notices and Complaint.

1.8 The Parties have entered into this Consent Judgment in order to settle,
compromise, and resolve disputed claims and thus avoid prolonged and costly litigation.
Nothing in this Consent Judgment nor compliance with this Consent Judgment shall constitute
or be construed as an admission by any of the Parties or by any of their respective officers,
directors, shareholders, employees, agents, parent companies, subsidiaries, divisions,
franchisees, licensees, customers, suppliers, distributors, wholesalers, or retailers of any fact,
issue of law, or violation of law.

1.9 Except as expressly set forth herein, nothing in this Consent Judgment shall
prejudice, waive, or impair any right, remedy, argument, or defense the Parties may have in
any current or future legal proceeding unrelated to these proceedings.

1.10  The Effective Date of this Consent Judgment is the date on which it is entered
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1 ||as a Judgment by this Court.
2 || 2. JURISDICTION AND VENUE
3 For purposes of this Consent Judgment and any further court action that may become
4 || necessary to enforce this Consent Judgment, the Parties stipulate that this Court has subject matter
5 ||Jurisdiction over the allegations of violations contained in the Complaint, personal jurisdiction
6 || over Defendants as to the acts alleged in the Complaint, that venue is proper in Alameda County,
7 ||and that this Court has jurisdiction to enter this Consent Judgment as a full and final resolution of
8 ||all claims up through and including the Effective Date which were or could have been asserted in
9 || this action based on the facts alleged in the Notices and Complaint.
10 || 3. INJUNCTIVE RELIEF, REFORMULATION, TESTING AND WARNINGS
11 3.1  Beginning on the Effective Date, Defendants shall be permanently enjoined
12 || from manufacturing for sale in the State of California, “Distributing into the State of
13 || California,” or directly selling in the State of California, any Covered Products which expose a
14 || person to a “Daily Lead Exposure Level” of more than 0.5 micrograms of lead per day and/or
15 ||“Daily Cadmium Exposure Level” of more than 4.1 micrograms of cadmium per day unless
16 || they meet the warning requirements under Section 3.2.
17 3.1.1 Asused in this Consent Judgment, the term “Distributing into the State
18 || of California” shall mean to directly ship a Covered Product into California for sale in
19 || California or to sell a Covered Product to a distributor that Defendants know or have reason to
20 || know will sell the Covered Product in California.
21 3.1.2  For purposes of this Consent Judgment, the “Daily Lead Exposure
22 || Level” shall be measured in micrograms, and shall be calculated using the following formula:
23 || micrograms of lead per gram of product, multiplied by grams of product per serving of the
24 || product (using the largest serving size appearing on the product label), multiplied by servings
25 || of the product per day (using the largest number of recommended daily servings appearing on
26 || the label), which equals micrograms of lead exposure per day. If the label contains no
27 || recommended daily servings, then the number of recommended daily servings shall be one.
28 3.1.3  For purposes of this Consent Judgment, the “Daily Cadmium Exposure
Page 4 of 18
STIPULATED CONSENT JUDGMENT Case No. RG20067274




DocusSign Envelope ID: B4F66B00-857B-4A0B-80F3-D3DC66FD2F41

O 00 9 O »n A WD

[N I O e L S L N O L S L O T o e e e

Level” shall be measured in micrograms, and shall be calculated using the following formula:
micrograms of cadmium per gram of product, multiplied by grams of product per serving of
the product (using the largest serving size appearing on the product label), multiplied by
servings of the product per day (using the largest number of recommended daily servings
appearing on the label), which equals micrograms of cadmium exposure per day. If the label
contains no recommended daily servings, then the number of recommended daily servings
shall be one.

3.1.4. In calculating the Daily Lead Exposure Level for a Covered Product,
Defendants shall be allowed to deduct the amount of lead which is deemed “naturally occurring”
(Naturally Occurring Lead”) in any ingredient listed in Table 1 that is contained in that Covered
Product under the following conditions: For each year that Defendants claim entitlement to a
“naturally occurring” allowance, Defendants shall provide ERC with the following information:
(a) Defendants must produce to ERC a list of each ingredient in the Covered Product for which a
“naturally occurring” allowance is claimed; (b) Defendants must provide ERC with
documentation of laboratory testing that complies with Sections 3.4.3 and 3.4.4 and that shows
the amount of lead, if any, contained in any ingredient listed in Table 1 that is contained in the
Covered Product and for which Defendants intend to deduct Naturally Occurring Lead; (c) If the
laboratory testing reveals the presence of lead in any ingredient listed in Table 1 that is
contained in the Covered Product, Defendants shall be entitled to deduct up to the full amount of
the allowance for that ingredient, as listed in Table 1, but not to exceed the total amount of lead
actually contained in that ingredient in the Covered Product; and (d) If the Covered Product does
not contain an ingredient listed in Table 1, Defendants shall not be entitled to a deduction for
Naturally Occurring Lead in the Covered Product for that ingredient..

To deduct the Naturally Occurring Lead in any Covered Product for the purposes
of determining the Daily Lead Exposure Level under this Consent Judgment, as provided in this
Section 3.1.4, for the twelve-month period following the first anniversary of the Effective Date,
Defendants shall provide to ERC, within thirty (30) days after the first anniversary of the

Effective Date, the documentation required under Section 3.1.4(a) and (b). Thereafter, for the
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next three (3) additional consecutive anniversaries after the Effective Date, if the Defendants
deduct the Naturally Occurring Lead for purposes of calculating the Daily Lead Exposure Level

for the twelve-month period following each such anniversary date, Defendants shall provided to
ERC, within thirty (30) days after each such anniversary date, the documentation required under
Section 3.1.4(a) and (b).
TABLE 1
INGREDIENT NATURALLY OCCURRING AMOUNT OF LEAD

Calcium (elemental) Up to 0.8 micrograms/gram (up to a maximum amount of 1.2

micrograms of lead if there are 1.5 grams or more of elemental

calcium in the Covered Product)

Cocoa powder Up to 1.0 micrograms/gram

3.2 Clear and Reasonable Warnings
If Defendants are required to provide a warning pursuant to Section 3.1, the following
warning must be utilized (“Warning”):

WARNING: Consuming this product can expose you to chemicals including [lead] [and]
[cadmium] which is [are] known to the State of California to cause [cancer and] birth
defects or other reproductive harm. For more information go to
www.P65Wamnings.ca.gov/food.

Defendants shall use the phrase “cancer and” in the Warning if Defendants have reason to
believe that the the “Daily Lead Exposure Level” is greater than 15 micrograms of lead as
determined pursuant to the quality control methodology set forth in Section 3.4 or if Defendants
have reason to believe that another Proposition 65 chemical is present which may require a cancer
warning. As identified in the brackets, the warning shall appropriately reflect whether there is
lead, cadmium, or both chemicals present in each of the Covered Products.

The Warning shall be securely affixed to or printed upon the label of each Covered
Product and it must be set off from other surrounding information and enclosed in a box. In
addition, for any Covered Product sold over the internet, the Warning shall appear on the

checkout page when a California delivery address is indicated for any purchase of any Covered
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Product. An asterisk or other identifying method must be utilized to identify which products on
the checkout page are subject to the Warning. In no event shall any internet or website
Warning be contained in or made through a link.

The Warning shall be at least the same size as the largest of any other health or safety
warnings also appearing on the website or on the label of the Covered Product or its product
packaging and the word “WARNING” shall be in all capital letters and in bold print. No
statements intended to or likely to have the effect of diminishing the impact of the Warning on the
average lay person shall accompany the Warning. Further no statements may accompany the
Warning that state or imply that the source of the listed chemical has an impact on or results in a
less harmful effect of the listed chemical.

Defendants must display the above Warning with such conspicuousness, as compared with
other words, statements or designs on the label or container, or on its website, if applicable, to
render the Warning likely to be read and understood by an ordinary individual under customary
conditions of purchase or use of the product.

For purposes of this Consent Judgment, the term “label” means a display of written,
printed or graphic material that is printed on or affixed to a Covered Product or its immediate
container or wrapper.

33 Conforming Covered Products

A Conforming Covered Product is a Covered Product for which the “Daily Lead Exposure
Level” is no greater than 0.5 micrograms of lead per day and/or “Daily Cadmium Exposure
Level” is no more than 4.1 micrograms of cadmium per day as determined by the quality control
methodology described in Section 3.4.

3.4  Testing and Quality Control Methodology

3.4.1 Beginning within one year of the Effective Date, Defendants shall
arrange for lead and cadmium testing of the Covered Products at least once a year for a
minimum of five consecutive years by arranging for testing of three (3) randomly selected
samples of each of the Covered Products, in the form intended for sale to the end-user, which

Defendants intend to sell or are manufacturing for sale in California, directly selling to a
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