
PROPOSITION 65 SETTLEMENT AGREEMENT

INTRODUCTION

1.1 The Parties

This SettlementAgreement ("Agreement") is entered into by andbetween Center for

Advanced Public Awareness ("CAPA") on the one hand, andPetSmart LLC ("PetSmart) on

the other hand, with CAPA and PetSmart each individually referred to as a “Party and,

collectively, the Parties." CAPA is aCalifornia-based non-profit organization proceeding in

the public interest pursuant to California Health & Safety Code §25249.7(@) to ensure that

chemicals known to the State of California to causecancer, birth defects or other reproductive

harm are disclosed in or eliminated from consumer products sold in California. PetSmart is a

person in thecourse of doingbusiness forpurposes of California Health & Safety Code

§ 252. 11 ()

1.2 Consumer Product Description

California waste bagdispenserscontaining dię ethylhexyl) phthalate (DEHP") identified as,

Top Paw WasteBag Dispenser TPElevated Dispenser Pink Backpack, SKU: TP-21-1089707,

UPC 7 37257 97720 4 (the Products"), without providing the health hazard warning that

CAPA alleges is required by California Health & Safety Code § 234. 5 et seq. ("Proposition

65") DEHP is listed pursuant to Proposition 65 as a chemical known to the State of California

1.3 Notice of Violation

CAPA alleges that PetSmartmanufactures, imports, sells, and distributes for sale in

to cause birth defects and other reproductive harm.

On August 3, 2023 , CAPA served PetSmart, the California Attorney General, and the

requisite public enforcementagencieswith a 60 Day Notice of Violation ("Notice"), alleging

PetSmart violated Proposition 65 by failing to warm its customers and consumers in California

that its Products can expose users to DEHP. No public enforcer has commenced and is

diligently prosecuting an action to enforce the allegations in the Notice.
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1.4 No Admision

PetSmart denies the factual and legal allegations contained in the Notice and maintains

that all products it has sold or distributed for sale in California, including the Products, have

been, and are, in compliance with all laws. Nothing in this Agreement shall constitute or be

construed as, nor shall compliance with this Agreement constitute or be construed as, an

admission byPetSmart of any fact, finding, conclusion of law, issue of law, or violation of law.

This section shall not, however, diminish or otherwise affect PetSmart's obligations,

responsibilities, and duties under this Agreement.

1.5 Efective Date

Forpurposes of this Agreement, Effective Date" shall mean the date this agreement

fully executedby allParties.

2. INJUNCTIVE RELIEF: REFORMULATION

2.1 Reformulation Commitment

Commencing on the Effective Date and continuing thereafter, all new Products PetSmart

directly manufactures, imports, or distributes for sale in or into California shall meet the

Reformulation Standard for Refomulated Products, as defined by Section 2.2.

2.2 Reformulaion Standard

For purposes of this Agreement, Reformulated Products" are defined asProducts that

contain no more than 0.1 percent (1,000 parts per million) di(2-ethylhexyl) phthalate (DEHP")

when analyzed by a laboratory certified or accredited by the State of California, the United

States Food and Drug Administration/Environmental Protection Agency, the National

Environmental Laboratory Accreditation Program, or amember acoreditation body of

the International Laboratory AccreditationCooperation ("ILAC"). Forpurposes ofcompliance

with this reformulation standard, testing samples shall be prepared and extracted using

Consumer Product Safety Commission ("CPSC") methodology CPSC-CH-C1001.09.3 and

analyzed using U.S. Environmental Protection Agency methodology 8270D, or other
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methodologies utilized by federal or state governmentagencies to determine phthalate content

in a solid substance.

3. MONETARY SETTLEMENTTERMS

3.1 Civil Penalty

Pursuant to Health and Safety Code§ 25249.7(b),PetSmartagrees to paya civil penalty

of $3,750 within fifteen (15)businessdaysof the EffectiveDate. PetSmart's civil penalty

payment will be allocated according to Health and Safety Code $$25249.12(cX(1) and (d), with

seventy-five percent (75%) of the penalty paid to the California Office of Environmental Health

HazardAssessment ("0EHHA"), and the remaining twenty-five percent (25%) retained by

CAPA. PetSmart shall issue its payment in two checksmade payable to: (a) «OEHHA" in the

amount of$2,812.50; and (b) "Center for AdvancedPublicAwareness" in theamount of

$937.50. CAPA's counsel shall deliver to OEHHA and CAPA their respective portion of the

penalty payment.

3.2 Reimbursement of Attorneys? Fees and Costs

finalized the other material settlement terms, they negotiated and reached an accord on the

amount of reimbursement to be paid to CAPA's counsel, undergeneral contract principles and

the private attorney general doctrine, codified at California Code of Civil Procedure § 1021.5,

for all work performed through the mutual execution and reporting of this Agreement to the

Office of the California AttorneyGeneral. Within fifteen (15)businessdays of the Effective

Date, PetSmartagrees to issue a check in the amount of $21,500 payable to "Seven Hills LLP"

for all fees and costs incurred investigating, bringing this matter to PetSmart's attention,

negotiating a settlement in the public interest, and reporting its terms to Office of the California

Attorney General pursuant to Section 9.

CAPA and its counsel offered to resolve the allegations in the Notice without reaching

terms on the amount of reimbursement of attorneys' fees andcosts. Shortly after the Parties

PROPOSITION 6S SETTLEMENT AGREEMENT 3



3.3 Payments

All payments payable and due under this Agreement shall be delivered to CAPA's

counsel at following address:

Seven Hills LLP
Attn: Kimberly Gates Johnson
4 Embarcadero Center, Suite 1400
San Francisco, CA 94111

CLAIMS COVEREDANDRELEASED

4.1 CAPA's Releaseof PetSmart

This Agreement is a full, final and binding resolution between CAPA, as an individual

and not on behalf of the public, andPetSmart, of any violation of Proposition 65 that was or

could have beenassertedby CAPA on behalf of itself, its past and currentagents,

representatives, attorneys, successors, and/or assignees, against PetSmart, its parents,

subsidiaries, affiliated entities under common ownership including: directors, officers,

employees, attorneys, andeach entity to whom PetSmart directly or indirectly distributes or sells

Products, including, but not limited to, downstream distributors, wholesalers,customers,

retailers, franchisees, cooperative members, and licensees (collectively, Releasees"), based on

their failure to warn under Proposition 65 about alleged exposures to DEHP contained in the

Products that were manufactured, or distributed for sale by PetSmart in California before the

Effective Date, as alleged in the Notice.

In furtherCOnsideration of the promises andagreements herein contained, CAPA as an

individual and not on behalf of the public, on behalf of itself, its past and currentagents,

representatives, attorneys,successors,and/orassignees,hereby waives all of CAPA's rights to

institute or participate in, directly or indirecty, any form of legal action andreleasesall claims

that CAPA may have, including, without limitation, all actions, andcauses of action, in law or in

equity, suits, liabilities, demands, obligations, damages, costs, fines, penalties, losses, or

expenses including, but not exclusively, investigation fees, expert fees, and attorneys' fees

arising under Proposition 65 with respect to DEHP in the Products manufactured or distributed
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for sale by PetSmart, before the Efective Date (collectively, "Claims"), againstPetSmart and

Releasees.

The Parties further understand and agree that this Section 4.1 release shall not extend to

any upstream to any entities that manufactured the Products or any component parts thereof, or

any distributors or suppliers who sold the Products or any component parts thereof to PetSmart.

Nothing in this Section affects CAPA's right to commence orprosecute an action under

Proposition 65 against a Releasee that does not involve PetSmart's Products.

4.2 PetSmart'sReleaseof CAPA

PetSmart, on behalf of itself, its past and current agents, representatives, attorneys,

successors, andassignees, hereby waives any and all claims against CAPA and its attorneys and

other representatives, for any and all actions taken or statementsmade (or those that could have

been taken or made) by CAPA and its attorneys and other representatives, whether in the course

of investigating claims or otherwise seeking to enforce Proposition 65 against it in this matter

with respect to theProducts.

4.3 Mutual Waiver of California Civil CodeSection1542

It is possible that other claims not known to theParties arising out of the facts alleged in

the Notice and relating to theProducts will develop or bediscovered. CAPA on behalf of itself

only, on one hand, andPetSmart on behalf of itself only, on the otherhand, acknowledge that

this Agreement is expressly intended to cover and include all such claims up through the

Effective Date, including all rights of action therefor. ThePartiesacknowledge that the claims

released in Sections 4.1 and 4.2 may include unknown claims, andnevertheless waive California

Civil Code § 1542 as to any such unknown claims. California Civil Code § 1542 reads as

follows:

A GENERAL RELEASEDOESNOT EXTEND TO CLAIMS THAT THECREDITOR

OR RELEASING PARTY DOES NOT KNOW ORSUSPECTTO EXIST IN HIS OR

HER FAVOR AT THE TIME OF EXECUTING THERELEASEAND THAT, IF
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KNOWN BY HIM ORHIS, WOULD HAVE MATERIALLY AFFECTED HIS OR

HER SETTLEMENT WITH THE DEBTORORRELEASED PARTY.

CAPA and PetSmart each acknowledge and understand the significance and

consequencesof this specific waiver of California Civil Code§ 1542.

5. SEVERABILITY

If, subsequent to the execution of this Agreement, any provision of this Agreement is

deemed by a court to be unenforceable, the validity of the remaining provisions shall not be

adversely affected but only to the extent the deletion of the provision deemedunenforceable

does not materially affect, or otherwise result in the effect of the SettlementAgreement being

contrary to the intent of the Parties in entering into this SettlementAgreement.

6. GOVERNINGLAW
The terms of this Agreement shall be governed by the laws of the State of California and

apply within California. In the event that Proposition 65 is repealed, preempted, or is otherwise

rendered inapplicable by reason of law generally, or as to theProducts, then PetSmart may

provide CAPA wih written notice of anyassertedchange in the law, and shall have no further

injunctive obligations pursuant to this Agreement, with respect to, and to the extent that, the

Products are so affected. Nothing in this Agreement shall be interpreted to relieve PetSmart

from its obligation to comply with any pertinent state or federal law or regulation.

7. NOTICE

Unless specified herein, all corespondence and notice required by this Agreement shall

be in writing and sent by: (i) first-class registered or certified mail, return receipt requested; or

(i) a recognized ovemight courier to any Party by the other at the following addresses:

For PetSmart:

General Counsel
PetSmart LLC
19601 N. 27th Avenue
Phoenix, AZ 85027

For CAPA:

Kimberly Gates Johnson, Partner
SevenHills LLP
4 Embarcadero Center, Suite 1400
San Francisco, CA 94111
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Withacopyto:

Lauren Shoor, Esq.
Norton Rose Fulbright US LLP
555 South Flower Street, Forty-First Floor
Los Angeles, CA 90071

Any Party may, from time to time, specify in writing to the other Party achange ofaddress to

which all notices and other communications shall be sent.

8. COUNTERPARTS, FACSIMILE AND PDESIGNATURES

This Agreement may be executed in counterparts and by portable document format (pdf)

signature, cach of which shall be deemedan original and, all of which, when taken together,

shall constitute one and the same document.

9 COMPLIANCE WITH REPORTINGREQUIREMENTS

CAPA and its counsel agree to comply with the reporting formrequiremnentsreferenced

in California Health and Safety Code § 25249.7().

10. ENTIRE AGREEMENT

This Agreement contains the sole and entire agreement and understanding of the Parties

with respect to the entire subject matter hereof, and any and all prior discussions, negotiations,

commitments, orunderstandingsrelated thereto, if any, are herebymerged herein and therein.

There are no warranties, representations, or other agreements between the Parties except as

expressly set forth herein. No representations, oral or otherwise, express or implied, other than

those specifically referred to in this Agreement have beenmade by any Party hereto. No other

agreements not specifically contained or referencedherein, oral or otherwise, shall be deemed to

exist or to bind any of thePartieshereto.

11. MODIFICATION
This Agreement may be modified only by a written agreement of the Parties.
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12. AUTHORIZATION

The undersigned are authorized to execute this Agreement on behalf of their respective

Parties and have read, understood, andagreed to all of the terms and conditions of this

Agreement.

AGREED TO:
Date: February 27, 2024

BypeuDaty
LindaDeRose-Droubay
Executive Director
Center for Advanced Public Awareness

AGREED TO:

Date: Feb 27, 2024

KuitalHichmaHH
By:kystal Meischmann(Feb27,202411:40MST)

Krystal Fleischmann
PetSmart LLC

Senior Counsel
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